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SUPREME COURT COMMISSIONERS, 


(Laws 1893, chapter 16, page 150.) 


Srcrion 1. The supreme court of the state, immedi- 
ately upon the taking effect of this act, shall appoint 
three persons, no two of whom: shall be adherents to the 
same political party, and who shall have attained the age 
of thirty years and are citizens of the United States and 
of this state, and regularly admitted as attorneys at law 
in this state, and in good standing of the bar thereof, as 
commissioners of the supreme court. 

Src. 2. It shall be the duty of said commissioners, un- 
der such rules and regulations as the supreme court may 
adopt, to aid and assist the court in the performance of 
its duties in the disposition of the numerous cases now 
pending in said court, or that shall be brought into said 
court during the term of office of such commissioners. 


Src. 3. The said commissioners shall hold office for the © 


period of three years from and after their appointment, 
during which time they shall not engage in the practice 
of the law. They shall each receive a salary equal to the 
salary of a judge of the supreme court, payable at the 
same time and in the same manner as salaries of the 
judges of the supreme court are paid. Before entering 
upon the discharge of their duties they shall each take 
the oath provided for in section one (1) of article fourteen 
(14) of the constitution of this state. All vacancies in 
this commission shall be filled in like manner as the orig- 
inal appointment. Provided, That upon the expiration of 
the terms of said commissioners as hereinbefore provided, 
the said supreme court shall appoint three persons hav- 
ing the same qualifications as required of those first ap- 
pointed as commissioners of the supreme court for a fur- 
ther period of three years from and after the expiration 


of the term first herein provided, whose duties and sala- * 


ries shall be the same as those of the commissioners origi- 
nally appointed. (Amended, Laws 1895, chapter 30, page 


155.) 
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1. Quo Warranto: Riaut To Triat By Jury. The history of quo war- 
ranto examined, and held not to furnish a basis for the deter- 
mination of the question whether or not a jury trial, in this 
state, is demandable as a matter of right. 


The provision of section 6 of article 1 of the con- 
stitution of Nebraska considered, and, in connection with pro- 
visions of the statute in existence at the time of its adoption, 
held not to entitle the respondent in a quo warranto proceeding 
to demand a jury for the trial of the issues of fact to be deter- 
mined, as a matter of right. 


3. Supreme Court: EXERCISE OF JURISDICTION. Where jurisdiction is 
in direct terms conferred upon the supreme court of this state, 
it will be exercised in such manner as constitutionally it may 
be exercised, even though no rules of procedure applicable to 
such a case have been provided by the legislature. 
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4, Clerk of District Court: Pustic Monry: CoNvERSIoN: ELiGisiLity. 
A clerk of the district court who, knowiugly and intentionally, 
deposits public moneys received by him in payment of fines im- 
posed in his court, together with other trust funds and his own 
private funds in a bank in one general account, to his own indi- 
vidual credit and, before he has paid said fines to the county 
treasurer as provided by law, knowingly, willfully, and intention- 
ally draws from said bank all of the funds so deposited and uses 
the same for purposes other than the payment of said fines, 
thereby converts said public moneys to his own use, and is prop- 
erly held in default, within the meaning of section 2, article 14, of 
the constitution of the state, and therefore ineligible to any office 
of trust or profit during the existence of such default. 


ORIGINAL application in the nature of quo warranto 
to oust respondent from the office of mayor of the city of 
Omaha on the ground that he is ineligible within the 
meaning of section 2, article 14, of the constitution, pro- 
viding that any person who is in default as collector and 
custodian of public money or property shall not be eligi- 
ble to any office of trust or profit under the constitution 
or laws of the state. Heard on demand of respondent for 
a trial by jury, on exceptions to referee’s findings against 
respondent, and on motion of relator to confirm said find- 
ings. Judginent of ouster. 


See opinions for references to authorities. 


CO. C. Wright, J. B. Sheean, and Frank T. Ransom, for 
relator. 


John C. Wharton, Wharton & Baird, J. J. Boucher, and 
Greene & Breckenridge, contra. 


Ryan, C. 


In this case there has already been a description and 
discussion of the issues, which thereby were greatly 
simplified. (State v. Moores, 52 Neb. 770.) There has now 
been a trial of these issues to a referee, who has reported 
his findings of fact and conclusions of law in accordance 
with the requirements of the order under which he was 
appointed. 
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Before discussing the exceptions and objections to 
these findings, we shall consider a question argued very 
strennously and one which, not having then arisen, could 
not be discussed in the former opinion, and that is the 
right of respondent, upon demand, to a trial of the issues 
by a jury. The writ of quo warranto seems first to have 
been used in the year 1198 against the incumbent of a 
church to require him to show quo warranto he held the 
church. It was used for the purposes of extortion by 
the sovereigns of England until its scope was limited and 
its abuse checked by statute. The first of these statutes 
was known as the “Statute of Gloucester,” from the place 
where parliament then sat. By its provisions there was 
an opportunity given the party affected to be heard at 
the coming of the king, or his justices in eyre. The de- 
fendant was still liable, however, to be summoned by a 
general proclamation at the hands of the sheriff, with- 
out any complaint or charge being tendered, and there 
were frequent delays in pronouncing judgment. To 
remedy these grievances there was passed the statute of 
18 Edward I., in the year 1290, whereby pleas of quo 
warranto were required to be determined in the circuits 
of the justices. Probably writs of quo warranto fell 
into disuse about the sixteenth year of Richard II. The 
substitution therefor of the information in the nature 
of a quo warranto was attributed by Blackstone to the 
length of the process upon the proceeding in quo war- 
ranto, as well as to the fact that the judgment rendered 
was final and conclusive, even against the crown. The 
original writ of quo warranto was strictly a civil remedy, 
prosecuted at the suit of the king by his attorney gen- 
eral, and, in case of judgment for the king, the franchise 
was either seized into his hands, if of such a nature as 
to subsist in the crown, or a mere judgment of ouster 
was entered for the ejection of tlre usurper. There was 
no fine or other like punishment. The information was 
originally regarded as a criminal proceeding in which 
the usurpation of the office or franchise was charged as 
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a criminal offense, and the offender was liable, upon con- 
viction, toa fine and imprisonment in addition to the loss 
of the usurped franchise. In speaking of an informa- 
tion in the nature of quo warranto in Ames v. Kansas, 
111 U. 8. 449, Waite, C. J., said: “Long before ou# revo- 
lution, however, it lost its character as a criminal pro- 
ceeding in everything except form, and was ‘applied to 
the mere purposes of trying the civil right, seizing the 
franchise, or ousting the wrongful possessor, the fine 
being nominal only’ 8 Bl. Com. 263; King v. Francis, 2 
T. R. [Eng.] 484; Bacon, Abridgment, Title, Information 
d.; 2 Kyd, Corporations 439); and such, without any 
spécial legislation to that effect, has always been its 
character in many of the states of the Union. (Com- 
monuecalth v. Browne, 1S. & R. [Pa.] 385; People v. Rich- 
ardson, 4 Cow. [N. Y.] 102, note; State v. Hardie, 1 Ired. 
Law [N. Car.] 42, 48; State Bank v. State, 1 Blackf. [Ind.] 
267, 272; State v. Lingo, 26 Mo. 496, 498.) In some of 
the states, however, it has been treated as criminal in 
form, and matters of pleading and jurisdiction governed 
accordingly. Such is the rule in New York, Wisconsin, 
New Jersey, Arkansas, and Illinois, but in all these states 
it is used as a civil remedy only. (Attorney General v. 
Utica Ins. Co., 2 Johns. Ch. [N. Y.] 370, 377; People v. 
Jones, 18 Wend. [N. Y.] 601; State v. West W. R. Co., 34 
Wis. 197, 218; State v. Ashicy, 1 Ark. 279; State v. Roc, 
2 Dutch. [N. J.] 215, 217.)” <A review of some of the 
cases in which the information in the nature of quo war- 
ranto is treated as in its nature a criminal proceeding 
is not without a certain value, for thereby it will be seen 
that, while the remedy is deemed a civil remedy, yet that, 
with the idea of an information there is associated such a 
leaning toward the analogies of criminal procedure that 
the holdings of these courts with reference to the right 
of trial by jury should be accepted with caution. 

In Donnelly v. People, 11 Ill. 552, Caton, J., in the de- 
livery of the opinion of the court with reference to the 
degree of precision requisite in indictments and informa- 
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tions, said: “The same certainty and technical precision 
are required in both, and the principal, if not the only, 
difference between them is, that an indictment is pre- 
sented by the grand jury on their oaths while in infor- 
mations in the nature of a quo warranto the court is in- 
formed of the facts by the state’s attorney. In treating 
of these informations Sergeant Hawkins says: ‘An in- 
formation differs from an indictment in little more than 
this: that the one is found by the oath of twelve men, and 
the other is not so found, but is only the allegation of the 
officer who exhibits it. Whatsoever certainty is requisite 
in an indictment, the same, at least, is necessary, also, in 
an information, and consequently, as all the material 
parts of the crime must be precisely found in the one, 
so must they be precisely alleged in the other, and not 
by way of argument or recital.’ (2 Hawkins, P. C. p. 369, 
ch. 26, sec. 4.)” In line with the above quoted language 
the supreme court of linois held that the omission of 
the words, “In the name and by the authority of the peo- 
ple of the state of Illinois,” and “Against the peace and 
dignity of the same,” was fatal to the information. The 
same ruling was made in Wight v. People, 15 Ill. 417; and 
in Hay v. Pcople, 59 Tll. 94. As these three cases were 
cited in Attorncy General v. Sullivan, 163 Mass. 446, here- 
after to be considered, it will be well to remember the 
technical nicety which governs them. 

In State v. Davis, 57 N. J. L. 203, Beasley, C. J., in the 
delivery of the opinion of the supreme court commenting 
upon the unjustifiable defense urged by the defendants, 
said: “It is not proper for this court to pass such a wrong — 
as this without rebuke, and it is therefore ordered that 
‘judgment be entered that due process of law issue to re- 
move these defendants from the offices into which they 
have intruded, and also that a fine of $200 be laid on each 
of said defendants for their malfeasance.” 

In People v. Havird, 2 Ida. 498, there was under con- 
sideration the constitutionality of an act passed by the 
legislature of that territory in which was embodied a 
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provision with reference to quo warranto, that: “Such 
action shall be heard and determined by the judge of 
the district court at chambers, and without the intes- 
vention of a jury, after due service of the summons and 
the expiration of time allowed by law for answering the 
complaint in a civil action; but no judgment shall be 
rendered in such action by default.” In the discussion 
of this law there was the following language; “This law 
not only provides for supervision of elections and the 
correction of errors, but it goes further and places in 
the court unmistakable judicial powers. Section 541 
provides ‘that when a defendant against whom such ac- 
tion has been brought is adjudged guilty of usurping oc 
intruding into, or unlawfully holding, any office, fran- 
chise, or privilege, judgment must be rendered that the 
defendant be excluded from the office, franchise, or privi- 
lege, and that he pay the costs of the action. The court 
or judge may also in its or his discretion, impose upon 
the defendant a fine not exceeding two thousand dollars.’ 
Here are questions not merely as to the regularity of an 
election but also to the personal guilt or innocence fol- 
lowed by pecuniary consequences of no small moment. 
It aims not only at a civil remedy, but also at a criminal 
’ trial, personal punishment, and pecuniary fine and loss. 
The act of willful intrusion into a public office, to which 
one has not been elected, is declared to be a misdemeanor. 
(Revised Statutes Ida., sec. 6388.)” The principal mat- 
ter discussed under these conditions of the statute was 
the denial of the right of trial by jury and the act was 
' declared unconstitutional, probably for the most part, 
because of that denial. 

The above references sufficiently illustrate the decided 
leaning of certain courts towards the practice ordinarily 
followed in the prosecution of criminals, and the danger 
that this bias may have influenced judgment as to the 
right of trial by jury. While some courts which incline 
towards the analogies afforded by the Code of Criminal 
Procedure do not evince so marked a leaning as above 
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indicated, they do go to the extent of insisting upon the 
right to have the issues determined by jury, apparently 
influenced by the consideration that the action being 
by information, the right of trial by jury naturally fol- 
lows. These courts assert that the practice in England 
justifies the right to insist that the trial shall be by a 
jury—a contention not to be wondered at, when we con- 
sider the case of Attorncy General v. Sullivan, supra, in 
which the right of jury trial was denied, but in which is 
found the following language and citation of numerous 
eases: “The practice in England, however, at common 
law as well as under the statutes, both in writs of quo 
warranto and in informations in the nature of a quo 
warranto, we think always has been to try issues of fact 
in the country by a jury, since juries were established, 
and this is'true of many of the states of this country. 
(Bracton’s Note Book 241, 862, 1666; Keilw. [Eng.] 151 
pl. 47, 48, 49; 152 pl. 54; 1 Co. Lit. 155 (a) 155 (b); Abbot 
of Strata Mercclla’s Case, 9 Co. Rep. [Eng.] 24; Attorney 
General v. Farnham, Hardres [Eng.] 504; 3 Nelson, Abr. 
42; Rew v. Bennett, 1 Strange [Eng.] 101; 14 Petersdorf, 
Abr. [Eng.] 97 ct seq.; St. 18 Edw. I., 2 Co. Lit. secs. 494, 
495; Rex v. Higgins, T. Raym. [Eng.] 484; Darell v. 
Bridge, 1 Wm. Bl. [Eng.] 46; Rex v. Cambridge, 4 Burt. 
[Eng.] 2010; Wing v. Francis, 2 T. R. [Eng.] 484; King vo. 
Mein, 3 T. R. [Eng.] 596; People v. Richardson, 4 Cow. 
[N. Y.] 97, 100, note; United States v. Addison, 6 Wall. 
[U. S.] 291; People v. Albany & S. R. Co., 57 N. Y.161; Buck- 
man v. State, 24 L. A. R. [Fla.] 806, note; Van Dorn v. 
State, 34 Fla. 62; People v. Sackett, 14 Mich. 248; People 
v. Doesburg, 16 Mich. 1383; Harbaugh v. People, 33 Mich. 
241; Donnelly v. People, 11 Ill. 552; Wight v. People, 15 
Ill. 417; Hay v. People, 59 Ill. 94; People v. Golden Tule, 
114 Ill. 34; People v. Rensselaer & S. R. Co., 15 Wend, [N. 
Y.] 113, 30 Am. Dec. 33 and note.)” 

We have examined such of the above citations of Eng- 
lish text writers and adjudged cases as are within our 
reach, and have found in each of them a mere mention of 
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the fact that a jury trial had been had, but no discussion 
of the foundation of the right thereto. In the concluding 
part of the opinion in Attorney General v. Sullivan, supra, 
it was said: “The modern practice has been to try such 
an information as this without a jury, although it does 
not appear in the cases that a jury was demanded. (Com- 
momecalth v, Allen, 128 Mass. 308; Commoiwealth v. 
Swasey, 183 Mass. 5388; Commonwealth v. Harriman, 134 
Mass. 314; .lttorney General v. Crocker, 188 Mass. 214.)” 
As might be expected, the inferences which should be 
drawn from facts accompanying the evolution and use 
of the information in the nature of a quo warranto have 
been by no means uniform. Of the cases which deny that 
the right of trial by jury of informations in the nature of 
a quo walranto existed at common law, there is none, per- 
haps, in which is more vigorously stated the grounds for 
entertaining this view than State v. Johnson, 26 Ark. 281 
and we shall therefore quote from the opinion therein 
delivered by McClure, C. J., this language: “Whether 
the right of trial by jury ever existed as a matter of right 
in quo warranto, is not a matter easily determined by 
direct precedent. The respondent claims that such is the 
uniform practice, not only in this country, but in Eng- 
land, and in support of that position quite a number of 
authorities have been submitted to our consideration. 
On a careful examination of the authorities cited, we 
have found them to apply to informations in the nature 
of a quo warranto, the former being a criminal prosecu- 
tion and the latter a proceeding upon a writ in the nature 
of a writ of right, which partakes more of what is now 
known as a summary proceeding than a ‘case at law.’ 
The right of trial by jury, at common law, never existed 
in equitable proceedings, in admiralty or summary pro- 
ceedings, or proceedings against officers of a civil nature, 
nor did it exist in cases where private property was taken 
for public use, and yet in all these proceedings, questions 
of fact, involving the tenure to property in untold 
amounts, are adjudicated upon by the courts, without 


VoL. 56] SEPTEMBER TERM, 1898. 9 


State v. Moores. 


the intervention of a jury. So far as we can now trace 
the right of trial by jury, at common law, it did not ex- 
tend to equitable actions, admiralty or summary pro- 
ceedings, nor in cases where private property was taken 
for public use, nor in proceedings in rem, nor in civil 
proceedings against public officers; and this proceeding 
is nothing more or less than a civil proceeding against 
a public officer. By Magna Charta, it is declared that 
‘no freeman shall be arrested or imprisoned, or deprived 
of his freehold, except by the regular judgment of his 
peers or the law of the land.’ In the seventeenth year 
of the reign of King John, at Runnymede, these conces- 
sions were made by the crown, and from that time for- 
ward, to some extent, the rights of Englishmen have been 
determined by the concession then made. King John’s 
construction of the concession was that it did not protect 
the ‘goods and chattels,’ and, as an evidence of this, we 
have but to refer the unread to history of the time, and it 
will be found that armed forces were sent against the 
secret enemies of the king, and they were despoiled of 
their goods without observing any form of law. Lang- 
ton and his associates, and many others, were thrown 
into prison and despoiled of their goods, without the in- 
tervention of a jury, notwithstanding Magna Charta. 
(Ling. His. Eng. vol. 2, 225 note.) So far as our research 
has extended, the right of trial by jury, at common law, 
only extended to criminal prosecutions and in actions 
where a freehold or goods and chattels were in dispute. 
The term ‘goods and chattels’ includes personal prop- 
erty, choses in action, and chattels real. The right to an 
office is neither personal property, nor a chose in action, 
nor chattels real, in the sense used at law. In informa- 
tion in the nature of a quo warranto it is expressly pro- 
vided by an act of parliament (3 Geo. II., ch. 25) that ajury — 
shall be struck before a proper officer on the demand of 
_ the king or the respondent. This statute was passed for 
the special purpose and to the end that his majesty’s 
courts at Westminster might be provided with juries to 
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try questions of fact. If this right existed before this 
time it was certainly a work of supererogation on the 
part of parliament to enact the law, and the inference to 
be drawn from this fact is that, prior to the date of the 
statute, the issues of fact were tried by the court even in 
cases of informations in the nature of quo warranto, 
which, at best, is but little more than a summary pro- 
ceeding to ascertain the right to an office. * * * We 
have already stated that when the members of the con- 
vention framed and adopted the present constitution they 
were well aware that this court was not to have a jury 
and that the jurisdiction in these writs was conferred 
with a full knowledge of this fact. The proceeding at 
law is not a criminal action, and yet, from the tearful and 
pathetic argument of the counsel, one would be led to 
suppose that the respondent was being tried for a mur- 
der or treason, and the argument is based upon the false 
assumption that his client is to be hanged without the 
intervention of a jury. The object of this proceeding is 
to require the respondent to come into court and show 
the title to the office the functions of which he has been 
exercising. If he has title, no harm can befall him. If 
he has no title, he is simply ousted from the office whose 
functions he has usurped. No penalty, imprisonment, 
or fine is imposed, no matter what way the judgment 
goes. It has been frequently held that right of trial by 
jury, at common Jaw, never extended to cases of default- 
ing or delinquent officers of the government (Adams v. 
State, 2 Stew. [Ala.] 231; Harris v. Wood, 6 T. B. Monroe 
[Ky.] 641, Hardin’s Rep. [Ky.] 5; Boring v. Williams, 17 
Ala. 516); and the states in which these holdings have 
been made have denied a jury, when demanded, on the 

sole ground that in actions against the public officers, the 
right of trial by jury did not exist at common Jaw, if the 
actions were not of a criminal nature. Believing this 
to be the correct distinction, we are unable to see wherein 
the denial of a jury would contravene-the right of trial 
by jury as it existed at common law or as it existed at 
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the adoption of the constitution. If we were to consult 
our own conscience, or desired to shirk the duty imposed 
on us by the constitution, we would at once order a jury, 
to dispose of this question; but inasmuch as neither the 
constitution nor the legislature has provided this court 
with a jury or the means of obtaining one, and inasmuch 
as there would be no court in the state with jurisdiction 
to protect the officers of the state from usurpation if this 
court were to refuse to exercise the jurisdiction conferred, 
we feel it to be our duty, under all the circumstances, to 
overrule the motion for a jury.” 

Other courts have sanctioned the views above ex- 
pressed, but there is a limit which forbids reference to 
them. I'rom the review of this question already indulged 
in, to perhaps an unwarrantable length, it is clear ‘there 
exists such uncertainty as to the rule at common law 
that, if possible, the problem should be solved by resort 
to fixed principles rather than the disputed teachings 
of uncertain precedents. 

It is provided in section 2, article 6, of the constitution 
of this state, that the supreme court “shall have original 
jurisdiction in cases relating to the revenue, civil cases in 
which the state shall be a party, mandamus, quo war- 
ranto, habeas corpus, and such appellate jurisdiction as 
may be provided by law.” By section 138, chapter 19, 
Compiled Statutes, the appellate and final jurisdiction of 
the supreme court is defined to be “of all matters of law, 
fact, or equity, where the rules of law or principles of 
equity appear from the files, exhibits, or records of said 
court to have been erroneously determined.” It is clear 
that the jurisdiction of the court with reference to infor- 
mations in the nature of a quo warranto depends, not 
upon the fact that such proceedings are in their nature 
criminal, but upon the express language of the constitu- 
tion. The extended review of the history of the remedy 
under consideration will not have been entirely useless if 
it has prepared us to accept the proposition that the legis- 
lature wisely provided, as it did in section 2, Code of Civil 
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Procedure, that there shall be but one form of action 
which shall be called a civil action, and the special pro- 
visions relating to quo warranto which we shall now con- 
sider. By section 1, chapter 71, Compiled Statutes, it is 
provided by whom an information in the nature of a quo 
warranto may be filed, and in section 4 it is provided that 
the procecdings in quo warranto shall be regulated by . 
title 23 of said Code. By section 709 of the Code, just re- 
ferred to, it is provided that “the defendant shall appear 
and answer such information in the usual way, and issue 
being joined it shall be tried in the ordinary manner.” 
The provisions of sections 280 and 281, Code of Civil Pro- 
cedure, are as follows: 

“Sec. 280. Issues of law must be tried by the court un- 
less referred as provided in section two hundred and 
ninety-eight. Issues of fact arising in actions for the 
recovery of money, or of specific, real, or personal prop- 
erty, shall be tried by a jury, unless a jury trial is waived 
or a reference be ordered, as hereinafter provided. 

“Sec. 281. All other issues of fact shall be tried by the 
court, subject to its power to order any issue or issues to 
be tried by a jury or referred as provided in this Code.” 

These sections constituted a part of our Code of Civil 
Procedure at the time of the adoption of the constitu- 
tion of this state, in which, as section 6 of article 1, 
known as the “bill of rights,” there were the following 
provisions: “The right of trial by jury sball remain in- 
violate, but the legislature may authorize trial by a jury 
of a less number than twelve men in courts inferior to 
the district court.” A consideration of these provisions 
leads unavoidably to the conclusion that in refusing a 
jury trial to the respondent no constitutional right of 
his was denied, as is illustrated by the opinion of the 
court in Sharmer v. McIntosh, 43 Neb. 509; Omaha Fire 
Ins. Oo. v. Thompson, 50 Neb. 580, and Mayer v. Wilkinson, 
52 Neb. 764. For reasoning in the same line in quo war- 
rauto cases see Siai¢ v. Doheriy, 16 Wash. 382. 

Intimately connected with the proposition just dis- 


Vou. 56] SEPTEMBER TERM, 1898. 13 


State v. Moores. 


cussed is the argument of respondent that the court has 
no power to refer the issues in this case for findings by 
a referee, and this argument is based upon the assump- 
tion that this court can refer only such cases as by virtue 
of statutory provisions may be referred by the district 
court. The constitution has, as we have already seen, 
conferred upon this court jurisdiction in cases of quo 
warranto. The legislature has not provided any rules 
of procedure by which we are to be governed in actions 
of this nature. It has been customary for this court to 
refer matters involving the exercise of its original juris- 
diction from its organization. If, as requested, we had 
ordered the impaneling of a jury, we should have acted 
as independently of expiess lepislative rules as we have 
done in the appointment of a referee. Where the con- 
stitution in direct terms devolves upon this court a duty 
to be performed, the mere omission of the legislature to 
point out the method of performance will not prevent 
the performance of such duty in such manner as this 
court, with due deference to constitutional provisions, 
shall find itself bound to adopt. This fact is illustrated 
in the case entitled Jn re Petition of Attorney General, 40 
Neb. 402. We are satisfied that, in refusing a jury and 
in referring the issues for findings of fact and of law, no 
constitutional or other right of the respondent was de- 
nied, and that this court acted strictly within the powers 
necessarily implied by the constitutional imposition 
upon it of original jurisdiction in quo warranto. 

In the opinion already filed the matters which were 
held to be properly for trial as questions of fact were 
thus indicated: “The answer discloses that prior to re- 
spondent’s election he had paid to the county treasurer 
all the fines and penalties received by him, except the 
sum of $1,818.83. If this last named amount, or any 
portion thereof, was intentionally, willfully, or corruptly 
retained by respondent, he was ineligible to the office in 
question. Of the items which go to make up the said 
sum, the answer states, in effect, that $364 were never 
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received by respondent or his deputy; that the item of 
$200 was paid during the serious illness of respondent 
to his deputy, and that the principal was unaware of 
such payment, or the money would have been covered 
into the treasury; and that the further sum of $500 was 
retained and held upon the agreement, request, and de- 
mand of the county attorney and the attorney for the 
city of Omaha and the board of education that the same 
be held pending a controversy over the ownership of the 
money, and that respondent was at all times ready and 
willing to pay the same to the county, and would have 
done so but for such contention and agreement. Those 
matters pleaded were sufficient to relieve him from being 
a defaulter as to such items. * * * The only doubt 
the writer has entertained as to the sufficiency of this 
answer has been with reference to the excuse set up for 
not having paid over before election the remainder of 
said sum of $1,818.83, to-wit, $754.83. It is admitted 
that the items which go to make up said sum were paid 
to the respondent personally in sums not exceeding $100, 
and that he overlooked such payments. until after the 
expiration of his term, and, with reasonable diligence, 
the same could not have been discovered by him prior to 
the date of the payment thereof to the county. If there 
were no other averments contained in the answer we 
should hesitate before deciding that the pleading is suf- 
ficient. But as it is positively alleged, and by the de- 
murrer admitted to be true, that it was never the inten- 
tion of the respondent to, and he did not in fact, appro- 
priate, any portion of the funds collected to his own use, 
and that he did not willfully or knowingly withhold any 
portion thereof, but paid the same to the county treas- 
urer as rapidly and as soon as he was cognizant that he 
lind received the money, we are constrained to the opin- 
ion that the demurrer to the answer should be overruled, 
with leave to the relator to reply, as he has signified a 
desire so to do.” (State v. Moores, 52 Neb. 791.) A reply 
was accordingly filed which negatived the averments 
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above noted as having been admitted by the demurrer 
to the answer to be true, and there was a trial of the is- 
sues thus made up, and findings of fact and law therein 
adverse to the respondent. It is to these findings that 
exceptions have been filed by the respondent, and for 
the confirmation of them that a motion has been pre- 
sented by the relator. There is no question made as to 
the correctness of the findings of the referee that Moores 
was elected clerk of the district court of Douglas county, 
and filled that office for two successive terms, the first 
of which began in January, 1888, and the last ended on 
January 9, 1896; that on April 20, 1897, he received a 
majority of the votes cast for mayor of the city of Omaha 
for the term which began May 10, 1897, and duly quali- 
fied as such mayor; and that the relator yielded up pos- 
session of said office only when required so to do by due 
order of the proper district court. The findings which 
follow those above summarized were as follows: 

“8. The respondent, Frank E. Moores, as clerk of the 
district court of said Douglas county, during his two 
terms of office, collected and received certain fines and 
penalties aggregating the sum of $6,119.91, which had 
been imposed by the district court of said Douglas county 
upon various offenders against the laws of the state of 
Nebraska. 

“9. The respondent had accounted for and paid over 
to the county treasurer of said county, prior to the 9th 
day of May, 1897, of fines and penalties so collected and 
received, the sum of $4,221.36 and no more; and that at 
the time of his election, on the 20th day of April, 1897, 
the respondent had not accounted for nor paid over to 
the said county treasurer the sum of $1,898.55 of the 
fines so as aforesaid received by him. 

“10. On the 9th day of May, 1897, the respondent paid 
to the county treasurer of said county a part of said fines, 
to-wit, the sum of $1,818.83, but failed and neglected to 
pay the balance of said sum, to-wit, $79.72, which amount 
is still unaccounted for and unpaid. 
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“11. The respondent had no actual knowledge, until 
after expiration of his last term of office of clerk of the 
district court, that the statute required him to pay all 
fines to the county treasurer of said county within ten 
days from receipt thereof, but he did understand at all 
times that it was his duty to make a report at the end of 
each quarter, and pay over to said county treasurer all 
of the fines and penalties received by him during said 
quarter. 

“12. The first report and payment made to said county 
by respondent of moneys collected by him was dated 
November 24, 1888, and purported to cover a period from 
January 5, to September 30, 1888. Said report and pay- 
ment included $145 witness fees, $74 trial fees, and $525 
fines and penalties. Prior to making of said report the 
respondent had collected and received the following 
fines imposed by said district court of Douglas county, 
to-wit: $14 paid by Mike Meany, March 27, 1888, Docket 
7, page 115; $100 paid by Charles White, March 21, 1888, 
Docket 7, page 183; $100 paid by Buck Copeland, March 
21, 1888, Docket 7, page 185; $150 paid by Cook, 
March 21, 1888, Docket 7, page 186. All of said fines 
were omitted from said report, and none of them were 
ever reported or paid to said county until May 9, 1897. 

“13, May 7, 1889, the second report and payment were 
made by respondent, which purported to cover a period 
from September 30, 1888, to April 1, 1889, and included 
and covered $285 trial fees and $250 fines. During this 
period the respondent had collected and received $29.72 
on a fine imposed by the district court of Douglas county 
on one August Uthof, which amount was paid to respond- 
ent October 23, 1888, but the same was omitted from said 
report and no part thereof has ever been reported or paid 
to said county by respondent. 

“14, July 20, 1889, the third report and payment were 
made by respondent, and purported to cover the quarter 
ending June 30, 1889, and included $170 fines and $181 
trial fees. 
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“15. October 26, 1889, the respondent’s fourth report 
was made, purporting to cover the quarter ending Sep- 
tember 30, 1889, and included trial fees to the amount 
of $161, but no fines. 

“16. February 7, 1890, the fifth renort was made by 
respondent, purporting to cover the quarter ending De- 
cember 31, 1889, which report included only $104 trial 
fees and no fines. 

“17, April 2, 1890, the sixth report was made by re- 
spoudent, purporting to cover the quarter ending March 
31, 1890, and which included only trial fees to the amount 
of $93 and no fines. 

“18. October 10, 1890, the seventh report and payment 
were made by respondent, purporting to cover the period. 
for which no reports had been previously made, up to 
and including September 30, 1890, which report included 
$242 trial fees and $105 fines. This sum of $105 was 
made up of four fines, one of $25, paid to respondent 
March 17, 1890; one of $5 paid to respondent January 22, 
1890; one for $25 paid to respondent April 1, 1890; and 
cne for $50 paid April 3, 1890. 

“19, January 28, 1891, the eighth report and payment 
were made by respondent, purporting to cover the quar- 
ter ending December 31, 1890, and included $380 fines and 
$153 trial fees. On the 27th day of September, 1890, the 
respondent collected of John Paegler a fine of $50 im- 
posed by the district court of said county, which amount 
was omitted from said report and not reported or paid 
to said county until May 9, 1897. 

“20. April 29, 1891, the ninth report was made by re- 
spondent, purporting to cover the quarter ending March 
$1, 1891, which included trial fees to the amount of $88 
and no fines. 

“21, February 17, 1892,.the tenth report and payment 
by respondent were made, purporting to cover the period 
for which no previous reports had been made and up to 
January 1, 1892. It included $156.47 fines and $314 trial 
fees. Jrom this report was omitted a fine of $3.53 paid 
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to respondent by Mrs. Fenn, June 4, 1891, which amount 
was not reported or paid by Eyepongent to said county 
until May 9, 1897. 

«22. July 6, 1892, the sisventh report and payment 
were made by respondent, said report being dated July 
1, 1892, purporting to cover the period for which no 
reports had been previously made, up to and including 
June 30, 1892, and included $386 fines and $281 trial fees. 
Irom this report was omitted a fine of $25 imposed by 
the district court of Douglas county upon one Ernest 
Stuht, and which was paid to respondent May 21, 1892. 
This fine was never reported or paid to said county until 
May 9, 1897. 

“23. September 27, 1892, the twelfth report and pay- 
ment were made by respondent, purporting to cover the 
quarter ending September 30, 1892, and included $300 
fines and $125 trial fees. From this report was omitted 
two fines of $100 cach, imposed upon David Rich and 
Edson Rich, respectively, by the district court of said 
county, and paid to respondent July 23, 1892. No part 
of these fines was ever reported or paid to said county 
until May 9, 1897. 

“24. January 1, 1893, the thirteenth report and pay- 
ment were made by respondent, purporting to cover the 
quarter ending December 31, 1893, and included $28 fines 
and $232 trial fees. From this report were omitted fines 
to the amount of $88.30, as follows: $30 paid by A. L. 
Creighton, October 8, 1892, Docket 31, page 35; $3.30 
paid by Chester Mitchell, November 12, 1892, Docket 32, 
page 384; $10 paid by Henry Hagedorn, November 17, 
1892, Docket 33, page 154; $15 paid by Charles Shartow, 
November 23, 1892, Docket 33, page 165; $30 .paid by 
Tred Pluyler, November 14, 1892, Docket 34, page 9. 
None of said fines were reported or paid to the county 
until May 9, 1897. Two other fines—one for $25, Docket 
36, page 82, and one for $20, Docket 38, page 92—paid ts 

respondent October 11, 1892, were also omitted from said 
report, but were afterward, to-wit, on the 6th day of 
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April, 1895, reported and paid to said county by respond- 

ent, 

“25. March 31, 1898, the fourteenth report was made 
by respondent, purporting to cover the quarter ending 
March 31, 1893. No fines were included in said report, 
but $88 in fines had been collected and received by re- 
spondent during the said quarter, as follows: $80 paid 
by Ed J. Dee, February 18, 1893, Docket 34, page 320; $3 
paid by Simon Levy, March 18, 1893, Docket 36, page 78; 
$5 paid by Henry A. Homan, March 31, 1898, Docket 36, 
page 274. None of these were reported or paid to the 
county until May 9, 1897. 

“26. June 30, 1893, the fifteenth report was made by 
respondent, purporting to cover the quarter ending June 
20, 1893. No fines were included in this report, but 
eleven fines, amounting to $350, had been collected by 
the respondent during this quarter, as follows: $15 paid 
by Mrs. Foster, May 25, 1893, Docket 33, page 149; $25 
paid by John Shelby, May 29, 1898, Docket 34, page 5; 
$5 paid by Ed Tuttle, May 26, 1898, Docket 34, page 135; 
#10 paid by George Hicks, April 6-11, 1898, Docket 36, 
page 25; $75 paid by William Weabeseak, June 29, 1893, 
Docket 36, page 83; $5 paid by Frank Hauser, May 26, 
1893, Docket 36, page 283; $100 paid by Bertie Mann, 
May 25, 1898, Docket 37, page 253; $10 paid by John 
Mathews, May 8, 1893, Docket 87, page 8; $50 paid by 
fohn Chaplovski, June 20, 1893, Docket 37, page 879; $5 
paid by Will Gresham, June 27, 1893, Docket 38, page 91; 
$50 paid by Ilenry C. Hitt, June 17, 1898, Docket 38, page 
154. None of said fines were reported or paid to Douglas 
county until May 9, 1897. 

“27, October 1, 1893, the sixteenth report was inade 
by respondent, purporting to cover the quarter ending 
September 30, 1893, and included trial fees to the amount 
of $124. No fines were included in this report, but five 
fines, amounting to $130, had been collected by respond- 
ent during said quarter, as follows: $25 paid to respond- 
ent on September 28, 1893, and reported and paid by him 
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to said county April 6, 1895; $1 paid by George Russell, 
July 21, 1893, Docket 34, page 26; $25 paid by S. Coyle, 
July 11, 1898, Docket 36,’ page 75; $75 paid by Robert 
Parks, July 3, 1893, Docket 37, page 278; $4 paid by 
Henry Martin, July 22, 1893, Docket 38, page 205. The 
last four of the above described fines were not reported 
nor paid to said county until May 9, 1897. 

“28. January 1, 1894, the respondent made his seven- 
teenth report, purporting to cover the quarter ending 
December 31, 1893, and included trial fees to the amount 
of $248, but failed to include five fines, amounting to 
$375, which were collected and received by respond- 
ent, as follows: $10, October 25, 1893, Docket 39, page 
378; $5, October 19, 1893, Docket 40, page 171; $100 paid 
November 11, 1893, Docket 40, page 326; $250 paid No- 
vember 15, 1898, Docket 40, page 359. These four fines 
were reported and paid to said county by respondent 
April 6, 1895; $10 paid by Dan Sherroy, October 11, 1898, 
Docket 36, page 81. This last mentioned fine was not 
reported or paid to said county until May 9, 1897. 

“29. April 1, 1894, the eighteenth report was made by 
respondent, purporting to cover the quarter ending 
March 31, 1894, and included trial fees to the amount of 
$230.20. No fines were included in this report, but three 
fines, amounting to $110, were collected by respondent 
during said quarter, as follows: $50 paid March 12, 1894, 
Docket 40, page 73; $20 paid March 12, 1894, Docket 41, 
page 302; $40 paid February 26, 1894, Docket 42, page 
303. None of said fines were reported and paid to said 
county until April 6, 1895. 

“30. July 1, 1894, the nineteenth report was made by 
respondent, purporting to cover the quarter ending June 
30, 1894, and included only trial fees, $309.50. No fines 
were included in this report. The respondent had, how- 
ever, collected and received during said quarter three 
fines, amounting to the sum of $435, as follows: $400 
paid May 19, 1894, Docket 43, page 385; $25 paid June 22, 


1894, Docket 44, page 72. Neither of said fines were re- 
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ported or paid to said county until April 6, 1895; $10 paid 
by Frank Dolezal, May 29, 1894, Docket 48, page 3894. 
Said last mentioned fine was not reported or paid to said 
county until May 9, 1897. 

“31. November 1, 1894, the twentieth report was made- 
by respondent, purporting to cover the quarter ending 
September 30, 1894, and included trial fees to the amount 
of $241, but no fines. Four fines, amounting to $975, 
were collected and received by the respondent during 
said quarter, as follows: $400 paid July 14, 1894, Docket 
43, page 254; $25 paid October 2, 1894, Docket 46, page 
312; $50 paid October 11, 1894, Docket 46, page 329— 
said three fines were not reported and paid to said county 
until April 6, 1895; $500 paid by Michael Wallenz, Oc- 
tober 27, 1894, Docket 46, page 232. Said Wallenz fine 
was not reported or paid to said county until May 9, 1897. 

“32. No fines were reported or paid by respondent to 
said county between January 1, 1893, and April 6, 1895. 
On said last mentioned date the respondent reported and 
paid to said cgunty seventeen fines, amounting to $1,500, 
fifteen of which had been received by him during that 
period, and two on October 11, 1892; but there were 
twenty-one fines, aggregating the sum of $1,063, collected 
and received by respondent during said period on the 
dates specifically set forth in the foregoing findings, 
which were omitted from said report and not reported 
or paid to said county until May 9, 1897. 

“33. April 20, 1895, respondent reported and paid to 
said county four fines, amounting to $470, but failed to 
report or pay two fines, amounting to $50, which had been 
collected by him on April 15, 1895, as follows: $25 paid 
by Henry Jippi, April 15, 1895, Docket 49, page 360; 
$25 paid by Nels Borg, April 15, 1895, Docket 49, page 
360. Neither of said fines has ever been reported by re- 
spondent or paid to said county. 

“34, September 23, 1895, respondent reported and paid 
to said county one fine of $300, but omitted from said 
report two fines, amounting to $25, which had been col- 
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lected by him, as follows: $15 paid by Ed Tuttle, June 
25, 1895, Docket 39, page 377; $10 paid by Richard Bur- 
dish, July 20, 1895, Docket 46, page 306. Neither of said 
fines was repoited or paid to said county until May 9, 
1897. 

“35. All fines collected and received by defendant, as 
hereinbefore found, were receipted for upon the appear- 
ance dockets, and the amount so received was usually 
entered upon a ‘scratcher’ or blotter, kept by the respond- 
ent, to show cash received and disbursed, and no other 
memorandum or account of said fines was kept. 

“36. None of the foregoing reports, made by respond- 
ent, were personally prepared by him. All of said re- 
ports were prepared by a clerk or deputy and handed to 
respondent, who signed them all. No comparison of any 

of said reports with the dockets or said ‘scratcher’ or 
blotter was made by respondent personally to ancen vote 
whether they were correct. 

“37. The ‘scratchers’ or blotters in which said fines 
and cash account were kept were destroyed prior to the 
time of the hearing of this case. 

“38. No report or payment of fines was made to said 
county by respondent after September 23, 1895, until 
May 9, 1897. On May 7, 1897, respondent’s attorney pro- 
cured of the county attorney of Douglas county an item- 
ized statement of fines, which, it was claimed, the re- 
spondent had collected and failed to report or pay to said 
county, and on May 9, 1897, respondent paid to the county 
treasurer of said county $1,818.83, being the full amount 
of said fines shown by said statement and being all of 
the fines which the evidence shows were collected by re- 
spondent, and not, theretofore, paid to said county, ex- 
cept the sum of $79.72 which was received by respondent 
on fines of August Uthof, Henry Jippi, and Nels Borg, as 
hereinbefore found, which fines and amount were not 
included in said statement nor paid by the respondent. 

“39. The respondent personally collected, received, 
and receipted for a large number of the fines paid en 
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luis office between January 1, 1893, and April 6, 1895, and 
knowingly, wilfully, and intentionally failed to include 
in any of the reports made by him during said period 
any of said fines, and knowingly, wilfully, and intention- 
ally failed to report or pay to said county any of said 
fines, which amounted in the aggregate to $2,518, until 
April 6, 1895. 

“40. The respondent did not keep public funds sepa- 
rate and apart from his private funds, but mixed them 
together indiscriminately. He received from his prede- 
cessor between $20,000 and $30,000 in trust funds which 
had come into the hands of said predecessor as clerk of 
the district court of said county. This amount respond- 
ent deposited to his own credit in the Merchants Na- 
tional Bank of Omaha, and thereafter carried but said 
single bank account, in which he deposited the funds, 
both public and private, received by him, including fines 
and penalties, and upon which account he drew checks 
for disbursements, whether made for a public or a pri- 
vate purpose. The only exception to this method of 
keeping the funds was the placing by respondent, in a 
comparatively few instances, certain funds in various 
banks and taking certificates of deposit therefor. In 
uearly every one of said cases the deposit was made and 
the certificate taken by order of the court, or for funds 
received by respondent in a particular case, and in all 
instances said certificates were either held for, or paid 
out in, the particular cases in which they were received, 
or their proceeds were deposited in said general account 
in the Merchants National Bank. 

“41. Between January 1, 1896, and April 20, 1897, the 
respondent knowingly, wilfully, and intentionally with- 
drew, for purposes other than the payment of any of said 
fines, all of the funds in his said general account in said 
Merchants National Bank. The condition of said ac- 
count on the morning of each of various days during said 
period was as follows: January 1, 1896, balance in ac- 
count, $351.25; January 4, 1896, overdrawn, $848.50; on 
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January 7, 1896, respondent borrowed $10,000 and de- 
posited the same in said account to replace funds which 
he had used to pay his help; January 9, 1896, balance in 
account, $2,844.48; February 1, 1896, balance in account, 
$358.89; March 1, 1896, balance in account, $15.17; April 
1, 1896, balance in account, $80.17; May 1, 1896, balance 
in account, $263.88; June 1, 1896, balance in account, 
$146.99; July 1, 1896, balance in account, $233.53; Au- 
gust 1, 1896, balance in account $35.20; September 1, 
1896, balance in account, $16.21; October 1, 1896, bal- 
ance in account, $61.36; November 1, 1896, overdrawn, 
$12.82; December 1, 1896, balance in account, $12.82; 
January 1, 1897, overdrawn, $14.20; February 1, 1897, 
balance in account, $179.18; March 1, 1897, balance in 
account, $17.83; April 1, 1897, balance in account, 
$125.62; April 20, 1897, balance in account, $596.91; May 
9, 1897, overdrawn, $369.96. 

“42. The balance of $596.91 in respondent’s said bank 
account on April 20, 1897, was no part of the fines so 
as aforesaid collected and retained by respondent, but 
the same was understood and considered by respondent 
to be his private funds, and the same was all drawn out 
and used by respondent for purposes other than to pay 
any of said fines prior to May 9, 1897. ~ 

“43. On and prior to April 20, 1897, the respondent 
had appropriated and converted to his own use all of the 
said $1,898.55 in fines which he had collected and re- 
ceived as clerk of the district court of said county and 
had failed to account for and pay over to said county as 
hereinbefore found, and on May 9, 1897, the respondent 
had none of said fines, but on said day borrowed of one 
John A. Creighton the whole of the amount paid to the 
county treasurer thereon, to-wit, the sum of $1,818.83, 
and respondent gave to said John A. Creighton his prom- 
issory note therefor. 

“44. On the 21st day of March, 1888, fines assessed 
against Charles White, Buck Cupeiand, and Cook 
by the district court of Douglas county for gambling, 
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amounting in the aggregate to $350, were paid into the 
office of the clerk of the district court of said county, and 
receipts thereof were duly written on the appearance 
docket of said office, wherein said cases were recorded, 
by V. M. Mackey, who was then the respondent’s duly 
authorized deputy, which receipts were unsigned. The 
fact that said unsigned receipts were in said dockets was 
called to the attention of respondent by the expert, 
Points, in the summer or fall of 1895. Respondent made 
no effort to ascertain whether said fines had been paid to 
him or into his office until after le paid the same to the 
county treasurer on the 9th day of May, 1897. 

“45. On the 27th day of March, 1888, the eupealene, 
by his duly authorized deputy, V. M. Mackey, collected 
and received of one Mike Meaney the sum of $14 on a fine 
imposed upon him by the district court of said county for 
resisting an officer, and a receipt for said fine was duly 
entered and signed by said Mackey on the records of said 
office. The attention of the respondent was called to 
this receipt by the expert, Points, in the summer or fall 
of 1895. Respondent made no effort to ascertain 
whether said money had been paid until the 9th day of 
May, 1897, at which time he paid the same to the county 
treasurer of said county. 

“46. On the 23d day of July, 1892, the respondent, by 
his duly authorized deputy, A. Stere, Jr., collected and 
received of David Rich and Edson Rich $230, being fines 
of $100 each and $30 costs, imposed upon said parties 
by the district court of said county for contempt, and a 
receipt therefor was on said day duly entered on the ap- 
pearance docket of the office of the district court where 
said contenipt cases were entered and recorded. At the 

-time said fines were collected the respondent was in Eu- 
rope, where he remained about two months. On his re- 
turn from Europe respondent learned that said $230 fines 

- and costs had been paid into his office as aforesaid, and 

personally repaid the said Edson Rich the $30 costs so 
collected, and took the receipt of said Edson Rich there- 
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for upon the appearance docket in said case, which re- 
ceipt is dated February 18, 1893. 

“47, On the 27th day of October, 1894, the respondent 
personally collected and received of one Michael Wallenz 
a fine of #500, which had been imposed upon him by the 
district court of said county for selling liquor without 
a license. In the latter part of the year 1894 or fore part 
of the year 1895 the city attorney of the city of Omaha 
notified respondent that said fine and all others of a like 
nature should be paid to the city treasurer, and not to 
the county treasurer. The county attorney of said Doug- 
las county denied this proposition and insisted that the 
same should be paid to the county treasurer of the said 
county. Respondent declined to pay said fine to either 
the county or city treasurers until said dispute was set- 
tled. On the 9th day of May, 1897, he was first informed 
by the city attorney that the city released all claims on 
said Wallenz fine and the respondent on said day paid 
the amount thereof to the county treasurer of said 
county. 

“48. The respondent did not retain or keep the money 
so received for said Wallenz fine, nor the amount thereof 
until the same was paid, but said respondent did, prior 
to the 20th day of April, 1897, knowingly, wilfully, and 
intentionally appropriate and convert all of the same to 
his own use, and on the 9th day of May, 1897, the re- 
spondent did not have said fine or any part thereof, but 
borrowed all of the money with which to pay the same 
to the county treasurer as aforesaid. 

“49, A competent accountant could have ascertained 
from the records of Douglas county all the fines collected 
and received by respondent and unaccounted for at the 
close of his second term as clerk of the district court of 
said county, as hereinbefore found, in two months, and, 
with reasonable diligence, the respondent could have dis- 
covered said fines, and that they were unpaid, long he- 
fore the 20th day of April, 1897. 

“50. The respondent collected and received, between 
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January 1, 1893, and October 1, 1894, thirty-five fines, 
‘exclusive of the Michael Wallenz fine, aggregating the . 
sum of $2,018, nearly all of which were received and re- 
ceipted for by the respondent personally. In failing to 
report or to pay over to said county any of said fines be- 
fore April 6, 1895; in omitting from his report and pay- 
meut of fines made April 6, 1895, twenty of the thirty-five 
fines so collected; in withdrawing and converting to his 
own use all of the funds in the bank account in which 
said fines were placed, without first ascertaining whether 
any of the same remained unpaid; and in failing to pay 
any of said twenty fines to said county until the 9th day 
of May, 1897, the respondent was guilty of such flagrant 
disregard of duty as to fairly justify the inference that 
his conduct in failing to account for and pay over said 
fines was wilful and’ corrupt. 

“51. I find that before and at the time the respondent, 
I'rank E. Moores, was elected to the office of mayor of the 
city of Omaha, on the 20th day of April, 1897, he was in 
default as collector and custodian of public money, and 
was ineligible to the said office of mayor of the city of 
Omaha. 


bo 
+) 


“TINDINGS OF LAW. 

“Irirst. The office of mayor of.a city of the metropoli- 
tan class is an office of profit and trust under the laws 
of this state. ; 

“Second. A clerk of the district cotrt, as to moneys 
received by him in payment of fines and penalties im- 
posed in said court, is a collector and custodian of public 
money within the meaning of section 2, article 14, of the 
constitution. 

“Third. The word ‘eligible’ relates to the capacity to 
be elected or chosen to an office as well as to hold office. 

“Iourth. The statute requires a clerk of the district 
court to account for and pay over to the county treasurer 
all fines collected and received by him within ten days 
from the receipt thereof. This provision is mandatory, 
and a failure to comply with it makes such clerk civilly 
liable on his official bond. 
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“Fifth. The term ‘default,’ as used in said section 2, 
article 14, of the constitution, implies more than a mere 
civil liability. To constitute a default within the mean- 
ing of said section, there must exist on the part of a col- 
lector and custodian of public money a willful omission 
to account and pay over, with a corrupt intention, or 
such a flagrant disregard of duty as to fairly justify the 
inference that his conduct was wilful and corrupt. 

“Sixth. All moneys received by a clerk of the dis- 
trict court in payment of fines and penalties imposed in 
said court are, when in his hands, trust funds of which 
he is the mere custodian and not the owner. He has no 
right to loan, invest, or in any manner convert to his own 
use any part of said funds, and any such loaning, invest- 
ment, or conversion of same is by section 124 of the Crim- 
inal Code declared to be a felony. 

“Seventh. A clerk of the district court who know- 
ingly and intentionally deposits public moneys received 
by him in payment of fines imposed in his court, together 
with other trust funds, and bis own private funds, in a 
bank in one general account, to his own credit, and before 
he has paid said fines to the county treasurer, as provided 
by law, Knowingly, wilfully, and intentionally draws 
from said bank all of the funds so deposited, and uses 
the same for purposes other than the payment of said 
fines, thereby converts said public money to his own use, 
and is in default within the meaning of section 2, article 
14, of the constitution, and ineligible to any office of trust 
or profit under the constitution or laws of this state dur- 
ing said default. 

“Kighth. I find at the time of his election on April 20, 
1897, the respondent was in default as collector and cua- 
todian of public money, and ineligible to the office of 
mayor of the city of Omaha, and that the relief prayed 
‘for by complainant should be granted. 

“hy. J. CLEMENTS, Referee.” 


After the taking of the evidence before the referee, the 
respondent, with proper leave so to do, amended his an- 
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swer so that the averment in excuse of paying the items 
of $200 in the ageregate was the absence of the respond- 
ent in Europe, instead of his serious illness, as at first 
had been alleged. There was a motion that the referee 
be required to make certain findings, whereby it was 
alleged it would have been made to appear that the re- 
spondent could not give personal attention to all the 
matters of business in his office; that he was compelled 
to intrust some of the duties of the office to subordinates; 
that he relied upon these duties being performed by such 
subordinates, especially as to the receipt and payment of 
moneys; that during his two terms there was received 
and disbursed through said office sums aggregating over 
$2,000,000; that until January, 1898, Douglas county 
owed respondent over $20,000; that respondent did not 
know, prior to May 9, 1897, that there was in his hands 
any funds or penalties which had been paid to respond- 
ent except the Wallenz fine of $500; that when he was so 
informed respondent paid the amount of said fines to the 
county treasurer of Douglas county; that during the time 
that respondent was clerk of the district court aforesaid 
he had property and credits many times in excess of the 
fines and penalties alleged to have been unaccounted for 
by him; that, even though his bank account was over- 
drawn at times, his check for the amount of the public 
moneys remaining in his hands at the date of his election 
to the office of mayor of the city of Omaha would have, 
at any time, been honored and paid by the bank where 
he kept his account, and that frequently, after the coun- 
ty’s experts began checking over the records in the office 
of the clerk of the district court, respondent and his 
deputies requested of said experts and county auditor 
and the county clerk an inspection of the checkings 
made, for the purpose of ascertaining whether such 
checkings showed that respondent had any public 
moneys in his possession, and, that respondent’s demand 
of such checkings was denied. In the argument on the 
exceptions to the referee’s report there are observat’ ons 
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that several of the findings were ‘mere matters of evi- 
dence, and not the statement of ultimate facts deducible 
therefrom. We do not wish to be understood as sanc- 
tioning this criticism, but we cannot forbear the obser. 
vation that the findings requested by the respondent’s 
motion would have elicited matters purely of an eviden- 
liary character. The report by the referee was very full, 
because, as was thereby disclosed, the referee was desir- 
ous to submit all the facts for the information of this 
court. It would have subserved no useful purpose to 
have recited the multifarious duties of the clerk of the 
district court, and his necessary dependence upon the 
efficiency and fidelity of his subordinates. The report 
of the referee disclosed facts for the existence of which 
the fault of deputies, or oversight on the part of their 
principal, was no excuse. The fines and penalties which 
he neglected to account for and pay over belonged to the 
school fund of the state, under the provisions of section 
5, article 8, of our constitution, and the county was 
merely the custodian thereof. It would have been, 
therefore, no excuse for him to show, and for the referee 
to find, that the county was Mr. Moores’ debtor with re- 
spect to other independent matters. 

In section 534 of the Criminal Code it is provided as 
follows: “Every magistrate or clerk of court upon receiv- 
ing any money on account of forfeited recognizances, 
fines, or costs accruing or due to the county or state, shall 
pay the same to the treasurer of the proper county (ex- 
cept as may be otherwise expressly provided) within ten 
days from the time of receiving the same.” It would bea 
harsh rule which would hold a clerk liable for the mere 
failure to pay over fines, irrespective of oversight or other 
unavoidable excuse. The report of the referee, however, 
shows, and the evidence fully sustains it, that some of 
the fines therein mentioned were carried from month to 
month; that the Wallenz fine was not held by agreement 
of parties, but because of protest against paying by at- 
torneys of parties who had no right to control payment. 
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Near the close of Mr. Moores’ term it was shown by the 
evidence, and found by the referee, that the bank account 
of Mr. Moores was overdrawn; that in his account there 
had been deposited to his own individual credit the fines 
which he failed for a long time to pay over after the same 
should have been paid, and that, by his overdrafts the 
anrounts of these fines had been appropriated to his own 
use. Indeed, in his testimony Mr. Moores said that if 
he had known that there was to his credit in the bank 
a certain small amount he would undoubtedly have 
drawn it out. There was sufficient evidence to justify 
the conclusion of the referee that this appropriation of 
public money was willful and corrupt, and this was a 
question of fact, with all its concomitants. It could not 
operate to Mr. Moores’ advantage, if it had been found 
that he was a man of large means and credit. The only 
logical tendency this could have had would have been to 
show that Mr. Moores could have made good his default, 
and this consideration has doubtless lured many, if not 
most, defaulting officers to take risks which have ulti- 
mately proved their destruction. In a majority of cases 
of defalcation, it is quite likely that the first misappro- 
priation was made in the full confidence that it would 
be made good and no one would be harmed. There is 
no middle ground either of safety or honesty. Trust” 
funds must be held sacred, and the officer who appropri- 
ates them to his own use must be held to be guilty of a 
breach of trust, no matter how able and willing he may 
afterwards prove to be to replace the misappropriation 
of that which was not his own. The exceptions and ob- 
jections of the respondent have been sufficiently met by 
these general observations, and it remains but to say 
that we approve the findings of the referee, and that 
judgment will accordingly be entered in accordance with 


his recommendations, 
JUDGMENT OF OUSTER. 
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SULLIVAN, J., concurring. 


While concurring in the judgement, I feel constrained 
to express my dissent from the proposition announced 
in the former opinion that the first clause of section 2 
of article 14 of the constitution is directed only against 
those who are in default either as collectors and custo- 
dians of public money or as collectors and custodians of 
public property. I think the provision should be con- 
strued as though it read: “Any person who is in default 
as a collector or custodian of public money or property,” 
etc. <A construction based on a literal reading of the 
clause is not merely unreasonable, but leads to an ab- 
surdity. There never has been, and there is not the 
slightest reason to suppose there ever will be, in this 
state such an office as that of collector and custodian of 
public property. That the framers of the constitution 
or the electors of the state had such an office in mind as 
a possible legislative creation is beyond belief. Be- 
sides, there seems to be an insuperable difficulty in the 
way of orfe who is a collector and custodian of money 
ever being in default in both capacities. His relation to 
the money as collector necessarily ends where his con- 
nection with it as custodian begins. He cannot become 
_a custodian without having been faithful as a collector. 
Thus a too literal interpretation of the clause practically 
nullifies it. Being charged with the duty of issuing exe- 
cution for the collection of fines and judgments on for- 
feited recognizances, the clerk of the district court is un- 
doubtedly a collector of public money, but his possession 
* of such money is only incidental to its collection and he 
is, therefore, not a custodian within the meaning of the 
constitution. 


Norvat., J. 

I dissent from the propositions that a respondent in 
quo warranto is not entitled, as a matter of right, to have 
the issues of fact determined by a jury; and that such 
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cause can properly be tried to a referee, without the con- 
sent of parties. The guaranty of the right of trial by jury 
is contained in both the first and last constitutions of this 
state in specific language. By section 6, article 1, of our 
present constitution, it is provided that “the right of 
trial by jury shal] remain inviolate,” and the identical 
language is to be found in the fifth section of the decla- 
ration of rights of the state constitution of 1866. This 
constitutional provision did not extend the right to a jury 
trial, but merely preserved or secured it in civil and crim- 
inal cases where it had before existed, or where the right 
was recognized by the common law. (Sharmer v. Meln- 
josh, 48 Neb. 509; Kuhl v. Pierce County, 44 Neb. 584; 
Omaha Fire Ins. Co. v. Thonson, 50 Neb. 580; Yuger r. 
Exchange Nat. Bank of Hastings, 52 Neb. 321.) In Null o. 
Pierce County, supra, RAGAN, C., speaking for the court, 
observed: “Section 6 of the bill of rights provides that 
the right of trial by jury shall remain inviolate. This is 
a constitutional guaranty that the right of trial by jury 
shall remain as it did prior to the adoption of the consti- 
tution of 1875. Without going into a history of this pro- 
vision, it is sufficient to say that at the time of the adop- 
tion of the present constitution the right of trial by jury 
was guarantied by the constitution of the state to its 
citizens substantially as the right existed at common 
law. * * * The spirit of the constitution and laws of 
this state seems to be this; that, if an issue of fact arise 
in an action equitable in its nature, such issue of fact is 
triable to the court; but if the issue of fact arise in a 
purely legal action then the issue of fact is triable to a 
jury.” (Vide Hagany v. Cohnen, 29 O. St. 82; Davis v. 
Morris, 36 N. Y. 569; Byers v. Commonwealth, 42 Pa. St. 
89; Plimpton v. Town of Somerset, 33 Vt. 288; Ross v. 
Irving, 14 Il. 171.) 

In Davis v. Morris, supra, the court of appeals of New 
York, in considering a provision in the constitution of 
that state relating to jury trials similar to our own, said: 
“At the time of the adoption of the constitution all cases 
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at common law were tried by jury. It follows that any 
party has the right to have any such action so tried at 
the present time, and that he cannot be deprived of this 
right if defendant, by the plaintiff including in his com- 
plaint a statement of fact arising out of the same trans- 
action showing a right of recovery in equity. * * * 
The right founded upon the common law must be tried by 
jury, and it would seem to follow necessarily that the 
entire cause must be so tried, as no provision is made for 
two trials of the issues joined in the same action. It 
would follow that when a plaintiff moved the trial of a 
cause at special term, and the defendant demanded that 
it be tried by jury, that the judge must determine 
whether any of the grounds upon which a recovery was 
sought were such as at the adoption of the constitution 
were redressed solely by an action at law, and if so should 
direct the cause to be tried by jury at a circuit, or, at all 
events, should refuse to try the cause without a jury.” 
The writer has sufficiently familiarized himself with 
the history of quo warranto and the adjudications of the 
courts of England to be able to assert, without fear of 
successful contradiction, that the invariable practice at 
common law in informations in the nature of quo war- 
ranto and in writs of quo warranto was to try disputed 
issues of fact to a jury. During the fourth year of King 
George I. a jury was awarded upon the trial of a quo 
warranto proceeding in Rew v. Bennett, 1 Strange 101, and 
the same practice obtained in Rez v. Ellis, 2 Strange 995; 
Neville v. Payne, 1 Cro. Eliz. 304; Ming v. Jones, 8 Mod. 
201. In the reign of King Charles IL. Rea v. Higgins, 
1 Vent. 366, an action of quo warranto, was tried to a 
jury. (Vide Rea v. Phillips, 1 Burr. 292; Rew v. Malden, 
4 Burr. 2135; King v. Mayor of London, 1 Show. 274; King 
v. Carpenter, 2 Show. 47; King v. Pool, 2 Barn. 93; King v. 
Bingham, 2 East 308.) After diligent search I have becn 
unable te find a single case in the English reports where 
a jury was denied to try an issue of fact in quo warranto, 
while a multitude of decisions are to be found in those 
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reports in which a jury was called in quo warranto pro- 
ceedings. These considerations alone would justify the 
assertion that at common law a respondent in a proceed- 
ing like the present had the undoubted right to insist 
upon a jury trial. But we are not without an express 
adjudication upon the subject. In 1749 (King v. Bridge, 
1 W. BI. 46) it was ruled that disputed questions of fact 
arising in an information in the nature of quo warranto 
must be submitted to a jury. (Vide King v. Duke of Rich- 
mond, 6 Term 560; King v. Whitechurch, 8 Mod. 211; King 
v. ITariwood, 2 Fast 177.) 

The practice in this state, prior to the adoption of the 
present constitution, was, it seems, to call a jury in quo 
warranto. (Kanc v. Peopic, 4 Neb. 509.) And the same 
rule cbtained elsewhere. (State v. Tudor, 5 Day [Conn.} 
329; People v. Rensselacr & S. R. Co., 15 Wend. [N. Y.] 
118; Tuscaloosa Scientific & Art Ass'n v. State, 58 Ala. 54.) 

In People v. Docsburg, 16 Mich. 133, it was decided that 
when an issue of fact is to be tried in quo warranto, it 
is not in the power of the court to deprive either party 
of the right to a trial by a jury against his consent. 

In State v. Allen, 5 Kan. 218, which was a proceeding in 
the supreme court in quo warranto, a jury trial was 
awarded the defendant without deciding whether he was 
entitled thereto as a matter of strict right, the court say- 
ing: “At common law, in a proceeding in quo warranto, 
the respondent was probably entitled to a jury for the 
trial of questions of fact. (People v. Docsburg, 16 Mich. 
133; Angell & Ames, Corporations 741 and notes; State 
v. Messmore, 14 Wis. 125; 3 Stephens, Nisi Prius 2429 et 
seq.; People v. Richardson, 4 Cow. [N. ¥.] 97 and note «.) 
If the respondent at common law was in such cases en- 
titled to a jury trial, the defendant in a civil action, in 
the nature of a proceeding in quo warranto, is probably 
still entitled to a jury trial. (Bill of Rights, Constitu- 
tion sec. 5; State v. Sheriff of Lyon County—decided at the 
January term of this court, 1868, but not yet reported; 
Work v. State, 2 O. St. 296; Greene v. Briggs, 1 Curtis [U. 
8. ©. C.] 311)” 
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Reynolds v. State, 61 Ind. 392, was an information by the 
prosecuting attorney to test the right of the respondent 
to hold a public office. The defendant demanded a jury 
trial. The request having been overruled by the circuit 
court, that decision was reversed by the supreme court, 
that tribunal holding that either party to such a pro- 
ceeding is entitled, as of right, to a trial by jury. 

State v. Messmore, 14 Wis. 125, was an original informa- 
tion in the supreme court in the nature of a quo warranto, 
in which the attorney general demanded a jury to deter- 
mine the issues of fact. Elis request was granted. 
Dixon, ©. J., speaking for the court, said: “The action 
is an important one. Although civil in form, it is in 
every other respect just what it was at common law— 
a public prosecution. The usurpation of an office, though 
_ it involves private rights and interests, has always been 
regarded as a public offense. The remedy is still by ac- 
tion in the name of the state. It is instituted and con- 
ducted by the attorney general under his official oath 
and responsibility. * * * lor these reasons, we think 
a jury should be called in this court.” 

“hile there is some conflict in the decisions in this 
country as to the right to have an issue of fact joined 
in quo warranto tried by a jury, the weight of the adjudi- 
cations, as the writer conceives, confirms such right. 
(See Paine, Elections sec. 903; Commoniceulth v. Walter, 
83 Pa. St. 105; Commonwealth v. Allen, 10 Pa. St. 465; 
Commonucalth v. Delaware & Henderson Land Co., 43 Pa. 
St. 295; State v. Burnett, 2 Ala. 140; Buekman v. State, 
34 Fla. 48; Van Dorn v. State, 34 Pla. 62; Bradford v. 
Territory, 1 Okl. 366; People v. Albany & S. BR. Co., 57 No 
Y. 161; People v. Van Slyck, 4 Cow. [N. Y¥.] 297; People v, 
Havird, 2 Ida. 498.) 

Sections 280 and 281 of the Code of Civil Procedure are 
invoked in the majority opinion to sustain the proposi- 
tion that the respondent was not entitled to a jury trial. 
Said sections being upon the statute book when the 
present constitution was adopted were modified by the 
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provision of the fundamental law, which guarantied to 
the people of this state the right of trial by jury as it 
existed at common law. The principle that legislative 
enactments may be repealed or modified by the subse- 
quent adoption of a constitution. containing a provision 
repugnant thereto was recognized and applied in Joore 
v. State, 58 Neb. 831. 

In Mayer v. Wilkinson, 52 Neb. 764, it was asserted that 
on a trial of an issue of fact on an application for manda- 
mus, a jury trial is not demandable as a matter of right. 
The writer had no part in that opinion. What is there 
said upon the subject was not essential to a decision of 
the case, since the court had already reached the conclu- 
sion that a reversal of the judgment should be entered 
because the trial was had at chambers in vacation. 

I am firmly convinced that the constitution was vio- 
lated in the present case in refusing the respondent a 
jury trial when he made demand therefor. Moreover, 
the denial of such right is in violation of rules 14-16 pro- 
mulgated by this court. (52 Neb. xiv.) The first of these 
provides that whenever an issue of fact is presented for 
trial in an original action, a commission, consisting of two 
electors of the state appointed by the court, will select 
such number of persons having the qualification of jur- 
ors in the district court as may be designated in the order 
of appointment, and that a venire will be issued by the 
clerk for the persons so chosen. Rule 15 makes provis- 
ion for the challenges of jurors, and rule 16 declares: 
“The jurors summoned or called as above provided, or 
such of them as are not set aside or challenged as will 
make up the number of twelve, shall constitute the jury 
for the trial of said issue of fact.” This proceeding was - 
instituted in this court, and, under the foregoing rules, 
the issue of fact tendered was triable to a jury. 

There was no power to appoint a referee to try this 
cause against the objection of either party, and the order 
of reference was in violation of the right of trial by jury 
guarantied by the constitution. The writ of quo warranto 
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and information in the nature of quo warranto were bolh 
common-law remedies. (3 Bl. Com. 262; Bradford v. Ter- 
ritory, 1 Okl. 366; Commonicealth v. Cullen, 538 Am. Dec. 
[Pa.] 450.) This court has held by an unbroken line of 
decisions that under the provisions of our Code of Civil 
Procedure a purely legal action cannot be referred with- 
out the consent of parties, for the reason it is the right 
of either party in such cause to demand a trial by jury 
of an issue of fact. (Jfiils v. Miller, 3 Neb. 94; Lamuster 
v. Scofield, 5 Neb. 148; Winkaid v. Hiatt, 24 Neb. 562; 
Kuhl v. Pierce County, 44 Neb. 584.) Numerous decisions 
of other courts affirm the same doctrine. (MeMartin vu. 
Bingham, 27 Ia. 234; Grim v. Norris, 19 Cal. 140; American 
Saw Co. v. First Nat. Bank, 58 N. J. L. 488; Tunison rv. 
Snover, 56 N. J. L. 41; Thayer v. MeNaughton, 117 N. Y. 
111; Untermyer v. Beinhaver, 105 N. Y. 521; Camp v. In- 
gersol, 86 N. Y. 433; McMaster v. Booth, 4 How. Pr. [N. 
Y¥.] 427; Andrus v. Home Ins. Co. of New York, 73 Wis. 
642.) 

It will not be claimed that quo warranto is an equit- 
able proceeding; and if it be true, as° the majority 
opinion argues, that it is not a criminal proceeding, then 
it must be a legal remedy, and hence this court was pow- 
erless to send the cause to a referee for trial without the 
consent of both parties. The conclusion that I have 
reached makes the expression of an opinion upon the 
other questions considered by my associates wholly un- 
necessary. 


JoHN 8S. LEONHARDT ET AL. V. CITIZENS BANK OF 
ULYSSES. 


FILED SEPTEMBER 23,1898. No. 8109. 
1. Guaranty: BANKS: TRANSFER OF NoTE; RenewaL: LIARILITY oF 


Guarantor. A co-partnership engaged’ in banking transferred 
its assets to an incorporated bank in consideration of certain of 
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‘its stock, guarantying the payment of the notes transferred. 
Two of the co-partners became president and cashier, respectively, 
of the incorporated bank. The latter, by these officers, renewed 
and extended the time of payment of a note transferred to it by 
the co-partnership. Suit was brought by the incorporated bank 
against the co-partners on their guaranty to recover the debt 
evidenced by the note which had been renewed. Held, Under 
the circumstances, the renewal of the note was not a defense of 
which the co-partners could avail themselves. 


2. New Trial: Jorint Motion. A joint motion for a new trial by two 
or more parties, if not good as to all, should be overruled. 


3. Corporations: COMPROMISE WITH GUARANTOR OF Notre. Where co- 
partners engaged’ in banking transfer their assets to an incor- 
porated bank, guarautying the paper transferred, and become 
stockholders of the incorporated bank, and some of them the 
managers thereof, a compromise and settlement of the liability 
of the co-partnership and the incorporated bank by its manag- 
ing officers is voidable at the election of the incorporated bank, . 
unless in such settlement the full amount due on the guaranty 
4s paid, or the settlement is authorized or ratified by the stock- 
holders or board of directors of the bank, the co-partners not 
voting as stockholders or directors, 


4, Payment: EvipENcr. The evidence examined, and held not to sus- 
tain the defense of payment interposed by the defendants below. 


5. Guaranty of Note: ConsTrvucTION. A co-partnership engaged in 
banking transferred its assets to an incorporated bank under 
a written contract of guaranty in the following language: “All 
bills receivable taken by the new bank are to be fully guaran- 
tued by Leonhardt Bros. & Co., and such guaranty to remain on 
all bad and doubtful paper until same are collected.” Held, A 
guaranty of payment, and not of collection. 


Error from the district court of Butler county. Tried 
below before Barus, J. Affirmed. 


R. 8S. Norval, George W. Lowley, George P. Sheesley, and 
Sheesley & Aldrich, for plaintiffs in error. 


Matt M iller and A. J. Hvans, contra. 


RaGan, C. 


In 1889, John S. Leonhardt, Frederick W. Leonhardt, 
and George Dobson were co-partners, and as such owned 
and conducted a bank at Ulysses, Nebraska. In June of 
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said year these gentlemen and others organized a bank- 
ing corporation known as the Citizens Bank of Ulysses. 
The Leonhardts and Dobson subscribed for the majority 
of the capital stock of the incorporated bank, and paid 
for the stock received by them with the assets of the co- 
partnership bank. It seems that the other stock sub- 
scribers paid cash for their stock. By an agreement in 
writing between the co-partnership and the incorporated 
bank all the furniture, fixtures, and assets of the co- 
partnership were transferred to the incorporated bank, 
the co-partnership guarantying the notes, accounts, etc., 
owned and by it turned over to the incorporated bank. 
Among the paper so transferred was a note of one Jen- 
sen for $1,260 dated June 2, 1888, and June 1, 1890, with 
ten per cent interest from maturity. Frederick W. Leon- 
hardt, upon its organization, became the president of the 
incorporated bank and continued as such until June, 
1892. George Dobson, upon its organization, became the 
cashier of the incorporated bank and remained such until 
April 30, 1891, at which date he ceased to be a stock- 
holder and an officer of said bank. In November, 1894, 
the Citizens Bank of Ulysses brought this suit in the 
district court of Butler county against the Leanhardts 
and Dobson on their contract of guaranty made with it 
at the time of its organization, and at the time of its 
receiving from said co-partnership its bills, notes, and 
assets; and, for a breach of the contract, alleged that 
the debt of the said Jensen had never been paid, and, 
that there was due the bank from said co-partners, by 
reason of their guaranty, $1,260, with ten per cent in- 
terest from June 1, 1890. The bank had a verdict and 
judgment and the Leonhardts and Dobson have filed in 
this court a petition in error to review such judgment. 

1. At or soon after the date of the maturity of the 
Jensen note, the bank took from Jensen a renewal of said 
note, and when this renewal note matured, or afterward, 
ivok from Jensen still another renewal note, and at the 
time this suit was brought it held the note of Jensen, 


Vou. 56] SEPTEMBER TERM, 1898. 41 


Leonhardt v. Citizens Bank of Ulysses, 


dated May 11, 1891, for $1,630.10. This note represented 
the original Jensen note, with interest. Plaintiffs in 
error contended below, and the contention is renewed 
here, that the several renewals of the Jensen note by the 
incorporated bank released them from their contract of 
guaranty. It is admitted that none of the plaintiffs in 
error guarantied the renewal notes thereon, that John 
S. Leonhardt had no knowledge of such renewals until 
this trial occurred, and that the contract of guaranty 
entered into between the plaintiffs in error and the in- 
corporated bank did not expressly provide that the plain- 
tiffs in error should be liable upon renewals made by the 
incorporated bank of paper transferred to it. But we 
think that the plaintiffs in error are in no position to 
claim that the renewals of the Jensen note released them 
from their contract of guaranty. While it is true that 
the plaintiffs in error did not put a guaranty of payment 
on the renewal notes, this is not a suit upon the Jensen 
note, or any renewal thereof, but a suit upon the original 
contract of guaranty made by the plaintiffs in error with 
the incorporated bank; and whatever renewal was made 
' of the Jensen note by the incorporated bank was made by 
Dobson and Leonhardt, as cashier and president, respect- 
ively, of such bank. In other words, in that transaction 
Dobson and Leonhardt were acting as the agents of the 
incorporated bank in renewing the paper; and, if the ef- 
fect of renewing the paper was to discharge the plaintiffs 
in error from their contract of guaranty, then Dobson and 
Leonhardt, by making the renewals, were in effect releas- 
ing themselves from their contract of guaranty with their 
principal. It fs not necessary to cite an authority to 
show that they could not thus discharge their contract 
with the incorporated bank. If this Jensen note had 
been owned and held by a bank of which none of the 
plaintiffs in error had the management or control, and it 
had renewed the note without their knowledge or con- 
sent, it may be that they would have been thereby re- 
leased from their contract of guaranty. But that is not 
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this ease. And it may be that, if they had renewed the 
Jensen note by express authority of the board of direct- 
ors of the incorporated bank, they not participating as 
directors in said action, or if the board of directors—the _ 
plaintiffs in error not participating as directors—had 
afterwards ratified this renewal of the Jensen note, that 
ratification would have amounted to a novation of the 
debt which Jensen owed the incorporated bank, and the 
plaintiffs in error would have been released. But these 
are not the facts in this case. Stripped of all legal tech- 
nicalities the contention amounts to this: The plain- 
tiffs in error guarantied the payment of the Jensen debt 
to the incorporated bank, and the plaintiffs in error, or 
some of them, as managers of the incorporated bank, 
renewed the Jensen note, and therefore the plaintiffs in 
error have discharged themselves from liability on tueir 
guaranty. We cannot subscribe to this doctrine. 

2. Dobson insisted in the court below, and insists here, 
that, inasmuch as he was not a stockholder nor in any 
wise connected with the ineorporated bank on May 11, 
1891, at which date the bank took the last renewal of the 
Jensen note, he is therefore released from his contract 
of guaranty; and for this reason alone, if no other, the 
judgment holding him liable is erroneous. A sufficient 
answer to this is that the last renewal of the Jensen note 
was made by the incorporated bank by F. W. Leonhardt 
while acting as its president. The taking of this re- 
newal was, under the circumstances, then, not a defense 
for F. W. Leonhardt. The motion for a new trial in this 
case was a joint one by the plaintiffs in error, and, since 
the district court could not have sustainedhis motion in 
favor of F. W. Leonhardt, it could not have sustained it 
on this ground in favor of Dobson. The motion for new 
trial was indivisible, and, if this defense was not good 
as to all the plaintiffs in error, it was not good as to 
either one of them. (Afinnick v. Huff, 41 Neb. 516, and 
eases there cited.) 


3. August 3, 1891, Dobson paid to the incorporated 
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bank $241.19, and at that time the incorporated bank, 
by F. W. Leonhardt, its president, executed and delivered 
to Dobson .a writing which recited that the incorporated 
bank had received of Leonhardt Bros. & Company—the 
plaintiffs in error—$723.57 in full of all claims, obliga- 
tions, guaranties, and demands of all kinds held by the 
incorporated bank against the plaintiffs in error. At 
this time, or soon afterward, it is claimed that F. W. 
Leonhardt paid to the incorporated bank $482.38, . the 
balance of the money called for by this receipt. The 
plaintiffs in error claimed below, and renew the claim 
here, that on August 3, 1891, they paid to the incorpor- 
ated bank this sum of $723.57 in pursuance of an ac- 
counting and a settlement then had between the plain- 
tiffs in error and the incorporated bank of all liabilities 
of the former to such bank. We think there are two an- 
swers to this contention: (1.) Conceding that the settle- 
irent was made as claimed, it is not binding upon this 
incorporated bank. It was not made by the authority 
of the stockholders or the board of directors of the bank, 
and the settlement, if made, was never ratified by either 
the stockholders or the directors of the bank. These 
plaintiffs in error could not make a settlement with the 
incorporated bank, and discharge themselves from their 
guaranty to it, while the bank was represented by one 
of their number, unless by such a settlement they paid 
the full amount due to the bank upon their guaranty, 
or unless such settlement was authorized by the stock- 
holders or board of directors, or afterward ratified by 
them. (2.) But we think the evidence is conclusive that 
this receipt was not given as evidence of a settlement 
had between the plaintiffs in error and the incorporated 
bank as to the liability of the former to the latter on 
their guaranty; that, as a matter of fact, the plaintiffs in 
error were indebted to the incorporated bank on over- 
drafts in the sum of $723.57, and whatever money was 
paid to the bank on August 3, 1891, was paid to discharge 
this overdraft; that this alleged settlement and payment 
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of money had no reference whatever to the liability of 
the plaintiffs in error on their guaranty of paper trans: - 
ferred to them by the bank. 

4. Another claim of plaintiffs in error is that in Oc- 
tober, 1892, plaintiffs in error and the bank had a settle- 
ment, and at that time the plaintiffs in error paid and 
discharged all their liability to the Citizens Bank, in- 
cluding the Jensen debt. It appears from the evidence 
that at that time the stockholders of the bank met and 
made an investigation of the bank’s assets and their 
value, and they then determined to charge off, as it were, 
all bad, worthless, and doubtful paper, and to assess 
the stock an amount which, when paid into the bank, 
would make the stock worth par. It is claimed that one 
of the Leonhardts at this time transferred his stock to 
the bank at a certain figure; that the bank deducted 
from what it was to pay Leonhardt for the stock the 
assessment made thereon, and a sufficient sum to cover 
all the liabilities of the plaintiffs in error to the bank, 
including the Jensen debt, and paid him the difference. 
But the evidence in the bill of exceptions leaves no doubt 
in our minds of the untenableness of this contention. 
The stock was assessed, and one of the Leonhardts trans- 
ferred his stock to the bank; but the money retained by 
the bank as proceeds of that stock sale was, we think, 
retained to pay indebtedness which the plaintiffs in 
error, or some of them, owed the bank, and the Jensen 
debt was not included in these debts. The evidence 
shows, and we think conclusively, that at the time the 
stockholders were. investigating their assets the last re- 
newal of the Jensen note was produced; and at the re- 
quest of F, W. Leonhardt that note was classed with the 
good paper, Leonhardt then claiming to the other stock- 
holders that the guaranty of the plaintiffs in error made 
the Jensen debt good, and that they were liable therefor, 
and expected soon to discharge it. As the renewal of the 
Jensen note was classified as good paper, no part of the 
assessment made upon the bank stock was applicable to 
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the discharge of that note; and the other evidence is 
quite as conclusive that the amount retained by the bank 
out of the proceeds of the sale of the Leonhardt stock 
over and above the assessment made thereon was re- 
tained for the purpose of being applied on other obli- 
gations of the plaintiffs in error, or some of them, to the 
bank, the Jensen debt not being one of such obligations. 

5. The guaranty executed by the plaintiffs in error 
to the incorporated bank at the time of its organization 
and at the time it took the assets of the co-partnership 
contained this language: ‘“AlI bills receivable taken by 
the new bank are to be fully guarantied by Leonhardt 
Bros. & Company, and such guaranty to remain on all 
bad and doubtful paper until same are collected.” It is 
now insisted that this is a guaranty of collection merely 
and not a guaranty of payment, and that therefore the 
' plaintiffs in error are not liable upon their contract of 
‘guaranty until the incorporated bank had failed, after 
exhausting its legal remedies, to collect the Jensen note; 
and, that the only evidence of the non-collectibility of 
the Jensen note is the return of an execution unsatisfied, 
issued on a judgment rendered against Jensen on his 
note; and that, as the bank had not prosecuted the Jen- 
sen note to judgment, and tried to collect it by execu- 
tion and failed, the judgment against the plaintiffs in 
error on their guaranty cannot stand. It has been held 
that the guarantor of the collectibility of a note cannot 
be sued until legal proceedings to enforce its collection 
have been taken against the maker of the note. (Bosman 
v. Akeley, 839 Mich. 710.) But the contract entered into 
by the plaintiffs in error with the incorporated bank 
was not a guaranty of the collectibility of the paper 
transferred by them to the bank. It was a guaranty 
of payment. The case of McMurray v. Noyes, 72 N. Y- 
528, cited by plaintiffs in error to sustain their conten- 
tion that their contract was one of collectibility, is not 
authority for the contention in support of which it is 
cited. In that case the contract was that in case of fore- 
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closure and a sale of the mortgaged premises, the pro- 
ceeds should prove insufficient to satisfy the debt which 
the mortgave secured, the grantor would pay the defi- 
ciency, and the court very properly held that that was 
a guaranty of collection. 

The briefs criticise the action of the court in its in- 
structions to the jury and in the admission and rejection 
of evidence. After a careful examination of the record, 
we have reached the conclusion that the district court 
committed no error in the respects indicated prejudicial 
to the plaintiffs in error. Indeed we think the verdict 
and judgment rendered are the only ones that could 
stand under the evidence in the record. The judgment 
of the district court is right and is in all things 


AFFIRMED. 
Norva, J., not sitting. 


DAVID BENNISON ET AL., APPELLANTS, V. JOSEPH H. Mc- 
CONNELL ET AL., APPELLANTS, IMPLEADED WITH MAR- 
cus L. PARROTTE ET AL., APPELLEES. 


FILep SEPTEMBER 23, 1898. No. 8230. 


1. Insolvent Corporations: CoNTRIBUTION BETWEEN STOCKHOLDE:Rs. 
Where a stock subscriber discharges a debt of an insolvent cor- 
poration for which all the stock subseribers thereof are liable, 
he may maintain an action for contribution against his co-stock 
subseribers. 


: —-~—: EstoprrL. Held, That he was not estopped under 
the facts of this case from maintaining such suit because he par- 
ticipated in a distribution made of the assets of the corporation 
by the stockholders thereof, the debt discharged by him not 
being provided for in such distribution, 


APPEAL from the district court of Douglas county. 
Tleard below before Kryson, J. Reversed in part. 
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Kennedy & Learned, G. W. Cooper, L. D. Holmes, Clinton 
N. Powell, and J. B. Meikle, for appellants. 


Joel W. West, contra, 


RaGan, C. 


In 1888 there was organized under the laws of this 
state, and domiciled in the city of Omaha, a corporation 
known as the Guaranty Loan & Investment Company. 
This corporation was organized for the purpose of ne- 
gotiating real estate loans and guarantying the payment 
of the same. The authorized capital stock of the com- 
pany was subscribed; but it seems that each subscriber . 
paid in cash for only a part of the stock subscribed 
for by him, giving his note to the corporation for the 
remainder of the subscription. The corporation made 
a loan of $6,500, which was secured by a mortgage upon 
real estate. It then sold this mortgage loan to one Ber- 
tha Zenner, guarantying the payment of the same, The 
loan was also guarantied by John L. Kennedy and David 
Bennison: and other stockholders of the corporation. 
Early in 1889 the stockholders of the corporation held a 
meeting, and, because it was not doing a profitable busi- 
ness, resolved to wind up its affairs. At this meeting 
.. the stockholders set aside out of the company’s funds 
$500 to be used in defraying future expenses, “liabilities, 
and needs.” They also levied an assessment of three 
per cent on the stock for the purpose of covering losses of 
the company, and by resolution returned to each stock 
subscriber seventy-seven per cent of the cash paid by 
him on the stock for which he had subscribed, called in 
the outstanding stock and-cancelled it, and surrendered 
to each stock subscriber his note. Some four years after 
this, Bertha Zenner foreclosed the mortgage which had 
been sold to her by this investment company, and caused 
the property mortgaged to be sold; but the proceeds of 
the sale were not sufficient to satisfy the mortgage debt, 
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and Zenner took a deficiency judgment against the in- 
vestment company. Jobn L. Kennedy and David Ben- 
nison, two of the stockholders in said investment com- 
pany, and who had guarantied the payment of the mort- 
gage sold by it to Zenner, then advanced the money to 
Zenner on the deficiency judgment, and took from her 
an assignment thereof to themselves. An execution was 
then issued on this deficiency judgment against the in- 
vestment company, and returned wholly unsatisfied; and 
thereupon Bennison and Kennedy brought this suit in 
equity in the district court of Douglas county, making 
the investment company and all the stock subscribers 
and creditors thereof parties. The object of Bennison 
and Kennedy’s action was to recover from their co-stock 
subscribers their proportionate share of the mortgage 
debt which they had paid to Zenner. The district court 
dismissed Bennison and Kennedy’s petition and they 
have appealed. There were several questions litigated in 
the district court by the various parties to this record, 
and several questions have been presented and argued 
here by such parties. All these questions we have ex- 
amined, and we are entirely satisfied with all the rulings 
made by the district court, except as to the judgment 
rendered against Kennedy, on the cross-petition of the 
International Loan & Trust Company, and the order dis- 
missing Bennison and Kennedy’s petition. These we will 
now examine. 

It appears from the evidence-that Kennedy held one 
$500 share of stock. It further appears that he paid on 
behalf of the company, one-half of the deficiency judg- 
ment, or more than four times his entire subscription to 
the stock company. He cannot be held liable to the Im- 
ternational Loan & Trust Company until he has collected 
from his co-stock subscribers an amount sufficient to 
make his payments on stock and expenditures made on 
behalf of the company less than his stock subscription. 

The district court placed its denial of the appellants’ 
right to recover on the following grounds: “That the 
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plaintiffs in this action are estopped from recovering 
from the defendant stockholders of the Guaranty Loan 
& Investment Company by reason of their participation 
in the distribution of the assets of the company, whereby 
they received back the notes which they had given in 
payment for their stock, and whereby a large amount 
of money then on hand was distributed to stockholders 
who had made cash payments upon their stock, a num- 
ber of said stockholders being now without the jurisdic- 
tion of this court and are not parties to this suit.” But 
we cannot agree to this conclusion of the learned district 
judge. We are of opinion that the rule of estoppel should 
not be enforced against the appellants under the facts of 
this case. If at the time the stockholders met and re- 
solved that the incorporation should go out of business, 
distributed its assets, called in its stock, and returned © 
the stock subscribers’ notes, this deficiency judgment 
against the corporation had been in existence, then it 
may be that Bennison and Kennedy, being stockholders - 
of the investment company, could not afterward have 
purchased this judgment and enforced it against their 
co-stock subscribers. But when the distribution of the 
assets of the investment company took place, this defi- 
ciency judgment was not in existence; and it was not at 
that time within the contemplation of any of the stock- 
holders that the corporation or themselves would be 
called upon to make good the company’s guaranty. The 
appellants by participating in this distribution of the in- 
vestment company’s assets neither said nor did anything 
nor omitted to say or do anything which caused any 
other stock subscriber to change his status. These stock- 
subscribers have not been injured by the distribution 
made of the investment company’s assets; and, if it can 
be said that they have, we are unable to see how the ap- 
pellants are responsible for such injury. Again, it must 
be remembered that the distribution made of the assets 
of the corporation by the stockholders did not impair 
Zenner’s right, after the corporate property was ex- 
8 : 
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hausted, to call upon the stock subscribers to the extent 
of their unpaid stock subscriptions for the satisfaction 
of her judgment. All the stock subscribers, after the ex- 
haustion of the corporate property became liable to the 
extent of their unpaid stock subscriptions to her for this 
deficiency judgment. The appellants were among these 
unpaid stock subscribers and therefore liable for this 
deficiency judgment; and, by paying the judgment and 
taking an assignment of it, they succeeded to the rights 
Zenner had; and, since she could enforce the judgment 
against the stock subscribers, any one of them liable 
might pay the judgment, take an assignment of it and 
enforce contribution against his co-subscribers. (Van 
Pelt v. Gardner, 54 Neb. 70.) 

The judgment of the district court against Kennedy, 
in favor of the International Loan & Trust Company, is 
reversed; and the judgment of said court, dismissing the 
plaintiff’s action, is reversed, and the cause remanded, 
’ not for retrial, but with instructions to the district court 
to enter a judgment in favor of the plaintiffs, as prayed 
for in their petition. AJ] other orders and rulings made 
by the district court in the case are 

AFFIRMED. 


New ENGLAND LOAN & TRUST COMPANY, APPELLED, V. 
EMILY J. ROBINSON, APPELLANT. 


FILED SEPTEMBER 23, 1898. No. 8235. 


1. Assignment of Coupon: MorTGcAGEs. The detaching of an interest 
coupon from a bond, by the owner thereof, and transferring it 
to a third party, operate as an assignment pro tanto of the mort- 
gage which secures the entire debt. 


2. Mortgage: Coupon: ACTION BY TRANSFEREE. The mortgage in suit 
examined, and held not to contain a contract between the mort- 
gagor and mortgagee precluding the hoider of only an interest 
coupon from maintaining a suit thereon, nor to contain a provis- 
ion that only the owner and holder of the principal bond secured 
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by the mortgage should maintain a suit to foreclose the same 
for a breach of its conditions. 


3. 


: RicgutTs oF TRANSFEREE. The provisions of a mortgage are 
not personal to the mortgagee, but inure to the owner of any 
part of the debt thereby secured. 


4. Rights of Junior Lienor: Discitarce oF Fist Lien. The holder 
of a lien upon property may discharge any prior valid lien exist- 
ing against the same, for his own protection and, for the purpose 
ot reimbursing himself, add the amount due on the lien dis- 
charged to his own lien. : 


It is not essential that this right shall be found 


5. 
in express contract between the property holder and the lien 
holder. 

6. VOLUNTARY PAYMENT. The discharge by a lien 


holder of a prior valid tax or other valid lien is not a voluntary 
payment, but a payment in invitum. 


7. Note: Possrssion: EvIDENCE OF OWNERSHIP. ‘The possession ot a 
promissory note payable to bearer is prima facie evidence of the 
holder’s ownership of such note. 


APPEAL. from the district court of Douglas county. 
Heard below before Kryson, J. Affirmed. 


Howard B. Sinith, for appellant. 
C. H. Ballict, contra. 


RAGAN, C. 


Emily J. Robinson executed and delivered to the New 
England Loan & Trust Company her bond for $2,500, 
due five years after date, drawing interest at the rate of 
6 per cent per annum from date until maturity, and paya- 
ble semi-annually, such interest evidenced by ten coupons 
or interest notes of $75 each, attached to said principal 
bond. The first of said coupons matured six months after 
the date of said principal bond, and one other coupon 
each six months thereafter. These coupons were payable 
to bearer. To secure the payment of the bond and 
coupons, Robinson executed and delivered to the trust 
company a mortgage upon certain real estate in Douglas 
county, Nebraska. The trust company brought this suit 
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in the district court of said county, alleging, among other 
things, that it had sold and transferred said bond and 
coupons, <nd the mortgage securing the same, to a third 
party and guarantied the payment of said bond and cou- 
pons; that Robinson made default in the payment of cou- 
pons nine and ten, and that the trust company, in accord- 
ance with its guaranty, had advanced and paid the 
amount due thereon to its assignee; and that it—the trust 
company—was then the owner and holder of said cou- 
pons. It claimed to have a lien upon the mortgaged real 
estate by virtue of the mortgage to secure the payment to 
it of said coupons, which lien, however, it claimed was 
subject to the lien of its assignee securing the payment of 
the principal bond. The trust company further alleged 
in its petition that, in order to protect its mortgage lien 
upon said real estate, it had advanced and paid certain 
state, county, and city taxes which had been legally 
levied and assessed, and were valid prior liens upon the 
property. The prayer of the petition was for an account- 
ing of the amount due from Robinson to it on coupons 
nine and ten, and for the taxes paid, and that said sum 
might be declared a licn upon the mortgaged property, 
subject only to the lien of its assignee securing the prin- 
cipal bond. The trust company had a decree as prayes 
and Robinson has appealed. 

1. It is first insisted that the trust company’s petition 
filed in the district court does not state facts sufficient 
to constitute a cause of action. This argument is based 
upon counsel’s contention that an owner only of an in- 
terest note or coupon of said loan cannot maintain an ac- 
tion to foreclose the mortgage securing the payment of 
such coupon; that a suit to foreclose the mortgage can 
be brought only by the owner of the principal bond. It 
is insisted that such is the express contract between the 
mortgagor and mortgagee, as found in the mortgage it- 
self. The mortgage provided that in case the mortgagor 
should fail to pay the taxes upon the mortgaged property 
when due, or make default in the payment of any interest 
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coupon when due, then “the whole of the indebtedness 
secured hereby shall become due and collectible at once, 
at the option of the said second party [the trust com- 
pany], without further notice, and shall bear interest 
at the rate of ten per cent per annum from the date of the 
bond secured hereby; and the holder thereof may recuver 
the whole of the amount of said bond, with interest 
thereon.” By this agreement the holder of the principal 
bond was given the option of declaring it due before ma- 
turity, by its terms, in case the mortgagor made default 
in paying the taxes or in paying his interest. But it is 
not a contract between the mortgagor and mortgagee 
which precluded the holder of an interest coupon from 
maintaining a suit either at law or in equity thereon; 
nor is it a contract providing that only the holder of the 
principal bond should be entitled to maintain a suit to 
foreclose the mortgage by reason of a breach of its con- 
ditions. The mortgage was given to secure the payment 
not only of the principal bond, but to secure the payment 
of the interest coupons as well; and the detaching of the 
coupon from the bond by the owner thereof and trans- 
ferring it to a third party operated as an assignment. 
pro tanto of the mortgage which secured the entire debt. 
(Burnett v. Hoffman, 40 Neb. 569, and cases there cited; 
Griffith v. Satleng, 54 Neb. 362.) 

2. A second contention under the argument that the 
petition does not state facts sufficient to constitute a 
cause of action is that the holder of the coupons could not 
pay taxes which were a lien upon the mortgaged real 
estate and recover such taxes from the mortgagor or the 
mortgaged property. The mortgage provided that if the 
mortgagor should neglect to pay the taxes on the mort- 
gaged property, the mortgagee might do so, and recover 
the amount paid with ten per cent interest from the 
mortgagor, and that the mortgage should stand as se- 
curity for the taxes so paid. The argument is that the 
owner of the principal bond and mortgage might pay the 
taxes upon this mortgaged property and have a lien upon 
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the property to secure their repayment, but that the pay- 
ment of taxes by the holder of a coupon only was a volun- 
tary payment; but the agreement of the mortgagor that, 
in case he failed to pay the taxes upon the mortgaged 
property when due, the mortgagee might pay the same, 
and have a lien upon the mortgaged property for their re- 
payment, was an agreement, not only for the benefit of 
the original mortgagee, but one which inured to the law- 
ful owner and holder of any part of the debt secured by 
this mortgage. Butif the mortgage had contained no pro- 
vision whatever upon this subject, we think that the law- 
ful owner and holder of this particular bond, or of any 
coupon thereof, might discharge any prior valid lien upon 
the property for the protection of his own lien, and, to 
secure the repayment of the money so advanced, add the 
amount of that lien to his own. (Leavitt v. Bell, 55 Neb. 
57, and cases there cited.) The holder of a lien upon 
property, either real or personal, may discharge any 
prior valid lien existing against the property, for his own 
protection, and for the purpose of reimbursing himself 
add the amount due on the lien discharged to his owu 
lien upon the property; and it is not necessary that this 
right should be found in an express contract between the 
property owner aud the holder of the lien. The dis- 
charge by a lien holder of a prior valid itax or other 
lien is not a voluntary payment, but a payment in invitune. 

3. The petition of the trust company alleged that after 
it received the bond, coupons, and mortgage from Robin- 
son, it transferred and sold them to a third party and 
guarantied the payment of the mortgage debt, and that 
it subsequently, by reason of Robinson’s default, was 
compelled.to and did pay to its assignee the amount due 
‘on coupons nine and ten. These allegations were denied 
by the answer of Robinson, and it is now argued that the 
finding of the district court that these allegations of the 
trust company’s petition were true is not sustained by 
the evidence. The couiention is correct. ‘The evidence 
does not sustain that particular finding of the district 
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court; but the petition of the trust company also alleged 
that it was the owner and holder of these coupons nine 
and ten; and,. while this allegation of the petition was 
denied by the answer, the evidence sustains the finding of 
the district court that the trust company, at the time 
this suit was brought, was the owner and holder of these 
coupons. We think, therefore, the finding of the district 
court that the trust company had sold and guarantied 
the payment of this mortgage debt, and then to protect 
its guaranty had paid to its assignee these two coupons, 
becomes immaterial. 

4. But it is insisted that the finding of the district 
court that the trust company, at the time of bringing 
this suit, was the owner of coupons nine and ten is not 
Sustained by the evidence. We think it is. The execu- 
tion and delivery of these coupons to the trust company 
by Robinson were admitted by her in her answer. They 
were payable to bearer and they were in possession of 
the trust company, and produced on the trial. The pos- 
session of a promissory note payable to bearer is prima 
fucie evidence of the bolder’s ownership of such note. 
(Sharmer v. McIntosh, 43 Neb. 509; City Nat. Bank of 
Hastings v. Thomas, 48 Neb. 861.) 

5. The foregoing are the only points argued in the 
briefs of counsel which we deem it necessary to notice. 
The decree of the district court is right and is 


AFFIRMED. 


WILLIAM WALLACE ET AL. V. SARAH SHELDON AT AL. 
FiLtep SEPTEMBER 23, 1898. No. 8240. 


1. Costs: Lianiyrty oF Parties. The courts have no inherent power 
to award costs to a litigant. The right to costs is a statutory 


one. 
. The provisions of the Code on the subject of costs 
examined, and held to establish the following principles: (1) 
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Generally, costs follow the judgment—are awarded the suc- 
cessful and taxed to the losing party; (2) prima facie, the unsuc- 
cessful litigant is liable for costs; and, to justify a judgment 
awarding him costs, either an express statute must intervene, 
or the circumstances be such that a judgment against him for 
costs would be inequitable. 


3. - The discretion conferred on the courts by section 
623 of the Code is not an arbitrary, but a legal, one, to be exer- 
cised within the limits of legal and equitable principles. 

4. iH : Contest or Winn: ATTORNEY’S FEEs. ‘The courts 


are not invested with the discretion to award costs or atiorney’s 
fees to an unsuccessful contestant of a will simply and solely be- 
cause of the fact that he undertook the contest in good faith, 
and at the time there existed probable cause therefor. 


Error from the district court of Douglas county. 
Tried below before AMBROSE, J. Reversed. : 


SEE opinion for references to cases. 
Lee Helstey and Charles Offutt, for plaintiffs in error. 
Wm. O. Gilbert and O’Neill & Gilbert, contra, 


RAGAN, C. 


Mary E. Ramacciotti died in Douglas county, leaving 
a paper purporting to be her last will and testament, in 
and by which she appointed William Wallace and Louis 
Reed of the city of Omaha her executors. These gentle- 
men produced said will in the county court of said county, 
and demanded its probate. The heirs at law of the de- 
ceased appeared in the county court and contested the 
validity of the alleged will. The contest resulted in 2 
judgment of the county court establishing the validity 
of the will. The contestants thereupon appealed to the 
district court where another trial was had, which re- 
sulted in a judgment affirming the judgment of the 
county court. That judgment remains in force. The dis- 
trict court upon motion of the contestants taxed all the 
costs expended by them in the contest, inciuding the 
fees of their counsel, to the estate of the testatrix, To 
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review this judgment the executors have filed here a pe- 
tition in error. 

The power of a court to award costs to a litigant is 
not an inherent one. The English law courts found 
their right to exercise the power in legislative provisions, 
and it seems to have been thought necessary to specially 
and expressly authorize the English chancery courts to 
exercise the power by act of parliament. In this country 
the power of the courts, both federal and state, if not 
found in statute or contract of the parties, does not exist. 
The cases construing statutes on the subject of costs es- 
tablish this general rule: Costs follow the judgment— 
ave awarded the suecessful party and taxed to the losing 
party. (5 Ency. Pl. & Pr.106.) To this general rule there 
are some exceptions. A familiar one is the allowance to 
an executor of the necessary costs and expenses incurred 
by him in unsuccessfully defending a contest against the 
will of his testator. (Andrews’ Executors v. His Adminis- 
trators, 7 O. St. 148.) The courts justify this exception on 
the theory that the executor is a trustee, and, having ac- 
cepted the trust, is bound to defend. the trust estate. An- 
other exception to the general rule that only the success- 
ful party may recover costs arises in cases in which an 
executor, devisee, or legatee of a will applies to a court 
for a proper construction of the instrument; and stil] an- 
other exception arises where property or a fund is in 
court, or under the contro) of the court, and various 
parties claim interests in or liens upon this fund or prop- 
erty. In such cases the exception of allowing costs to the 
unsuccessful party is justified by the courts upon the 
theory that the proper construction of the will or the de- 
termination by the court of the rights to the fund or 
property is alike beneficial to all parties. (JfcClary v. 
Stull, 44 Neb. 175.) The Code of Civil Procedure pro- 
vides: : 

“Section 620. Where it is not otherwise provided by 
this and other statutes costs shall be allowed of course 
to the plaintiff, upon a judgment in his favor, in actions 
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for the recovery of money only, or for the recovery of 
specific real or personal property.” 

Section 621 provides that a plaintiff shall not recover 
costs if a justice of the peace had jurisdiction of the ac- 
tion and the same was brought in any other court; nor, 
in certain actions, unless he recovered more than five 
dollars. 

Section 622 of the Code provides: “Costs shall be al- 
lowed of course to any defendant upon a judgment in 
his favor in the actions mentioned in the last two sec- 
tions.” 

Section 623 provides: “In otler actions the court may 
award and tax costs, and apportion the same between 
the parties on the same or adverse sides, as in its discre- 
tion it may think right and equitable.” 

The action in which the order complained of was made 
was not one for the recovery of money only, nor for the 
recovery of specific real or personal property. Nor was 
the action one mentioned in said section 621 of the Code; 
but the action was one of the “other actions” named in 
section 628, and in which action the court was invested 
with the discretion to tax and apportion the costs. It 
will thus be seen that these provisions of the Code sus- 
tain the general rule that costs follow the judgment—are 
awarded to the successful and taxed to the losing party. 
We think also that these provisions of the statute justify 
this rule: Prima facie the unsuccessful litigant is liable 
for costs, and, to justify a judgment in his favor for costs, 
either an express statute must intervene, or the circum- 
stances be such that a judgment against him for costs 
would be inequitable. (Clark v. Reed, 11 Pick. [Mass. } 
446; Saunders v. Frost, 5 Pick. [Mass.] 259.) While the 
court is invested by said section 623 of the Code with 
discretion to award costs to an unsuccessful contestant 
of a will such discretion is not an arbitrary one, but a 
legal discretion, to be exercised within the limits of legal 


and equitable principles. 


The district court found that the defendants in error 


VoL. 56] SEPTEMBER TERM, 1898. 59, 


Wallace v. Sheldon. 


instituted and carried on the contest of this will in good 
faith, and that there existed at the commencement of the 
contest probable cause therefor; and upon these grounds 
it based its order allowing these contestants to recover 
their costs and attorney’s fees out of the estate of the 
testatrix. In making this order we think the district 
court erred. The order was an abuse of the court’s dis- 
cretion. Because the contest was instituted in good 
faith and there existed probable cause therefor do not 
of themselves establish that a judgment against the un- 
successful contestant for costs would be inequitable. In 
the absence of an express statute, the right of a con- 
testant of a will to recover costs, if successful, or his 
liability to pay costs, if unsuccessful, cannot be made to 
depend upon the motive which influenced him to under- 
take the contest. If the doctrine be carried to its logical 
conclusion, then the successful contestant of a will 
would be deprived of his right to recover costs if it ap- 
peared that at the time he undertook the contest he did 
not do so in good faith, and did not have reasonable 
grounds for beginning the contest. To adopt the doc- 
trine of motive would be to open the courts, and invite 
the disappointed, the discontented, and the litigious tu 
scramble for the property of the dead man’s estate, assur- 
ing them in advance that they had everything to gain 
and nothing to lose, since the costs and expenses, in- 
cluding attorneys’ fees incurred by them, would in any 
case be charged to the estate. Such we are persuaded is 
a wrong construction of the Code. We are aware that 
in Mathis v. Pitman, 32 Neb. 191, and in Seebrock v. Fedaia, 
33 Neb. 413, the unsuccessful contestants of a will were 
allowed to recover their costs and attorneys’ fees, upon 
the ground that they had instituted the contest in good 
faith, and that reasonable grounds existed for instituting 
the contest. But a re-exaniination of the question con- 
vinces us that that conclusion is wrong, and, in so far 
as those cases announce that doctrine, they are over- 
ruled, 
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In Clapp v. Fullerton, 84 N. Y. 191, the court permitted 
the unsuccessful contestant of a will to recover his costs 
and seems to have based its conclusion upon the ground 
that the contest was instituted in good faith and with 
probable cause therefor. There is, however, no discussion 
of the question by the court and for aught the opinion 
discloses it may have been based upon the express pro- 
visions of a statute. But the doctrine announced in 
that case is no longer the doctrine of the New York 
courts. (In re Wilson, 8 N. E. Rep. [N. Y.]} 731.) 

In Curter v. Carter, 12 8. W. Rep. [Ky.] 385, the heir 
at law unsuccessfully contested the will and the circuit 
court allowed the contestant to recover her costs and 
attorney’s fees against the estate. The court of appeals 
of Kentucky reversed this judgment and we cannot bet- 
ter express our views of the question under considera- 
tion than to quote the language of Pryor, J., who de- 
livered the opinion of the court of appeals: “There was 
no more reason for allowing the heir at law her costs, 
if unsuccessful, in this litigation than there would have 
been in any ordinary action decided adverse to her claim. 
She may have had probable cause for doubting the 
mental capacity of her sister to execute such a paper, or 
to question the testamentary act upon other grounds; 
still, this will not authorize the court to require the suc- 
cessful party to pay the costs. The court and jury have 
said that no legal grounds existed for invalidating the 
paper, and this appellee, like any other unsuccessful lit- 
igant, must pay the costs of the litigation, such as are 
usually taxed in favor of the one party against the other 
in ordinary actions, each party paying their employed 
attorneys.” 

We do not attempt to formulate a rule for determin- 
ing what state of facts will justify a court in any case in 
awarding costs to an unsuccessful litigant; but what we 
do decide is that the courts are not invested with the dis- 
cretion to award costs or atturueys’ fees to an unsuccess- 
ful contestant of a will simply and solely because of the 
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fact that he undertook the contest in good faith, and at 
the time he did so there existed probable cause for the 
contest. The judgment of the district court is reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


Norval, J. I dissent. 


JOHN NICHOLAS BROWN, APPELLEE, V. DENNIS FITZPAt- 
RICK, APPELLANT, ET AL, 


Firep SEPTEMBER 23,1898. No. 8262. 


1. Foreclosure of Mortgage: OBJECTIONS TO APPRAISEMENT: CONFIRMA- 
Tion. A mortgagor, before the date of sale, filed objections, and 
affidavits in support thereof, to the appraisement on the ground 
that the same was too low. These objections were not ruled on 
before the sale. The court made an order that the mortgagor 
show cause by the 19th why the sale should not be confirmed. 
He made no further showing. Held, (1) That the court was 
not obliged to pass on the motion to confirm on the 19th; (2) 
that it had a right to consider affidavits filed on or after that 
date by the mortgagee tending to support the appraisement 
made; (3) that the mortgagor was not entitled to notice of the 
filing of such affidavits; (4) that he was not entitled to notice 
of the time when the court would pass on the motion to. con- 
firm; (5) that the court could have confirmed the sale though the 
mortgagee had never filed an affidavit in support of the ap- 
praisement made, as the latter was not assailed by the mort- 
gagor for fraud. 


An appraisement duly made of real estate for the 
purposes of a judicial sale cannot be successfully attacked solely 
on the ground that the property has been appraised too low. To 
make the low valuation a successful ground of attack on the 
appraisement it must be challenged for fraud. 


_APPEAL from the district court of Douglas county. 
Heard below before Krysor, J. Affirmed. 


I. J. Dunn, for appellant. 


Morris & Marple, contra. 
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RAGAN, C. 


This is an appeal from a judgment of the district court 
of Douglas county confirming a sale of real estate made 
in pursuance of a decree of mortgage foreclosure. The 
property was appraised at $7,700, but before the sale 
occurred the mortgagor filed objections to the appraise- 
ment on the ground that the value placed on the property 
was too low, and at the same time filed a number of affi- 
davits tending to support his motion. The record dis- 
closes no ruling of the district court on this motion, 
prior to the sale. The plaintiff served a notice on the 
mortgagor that he would, on October 12, 1895, move the 
court to confirm the sale. On that date the court made 
an order that the mortgagor show cause by the 19th of 
the month why the sale should not be confirmed. The 
mortgagor filed no additional showing against the con- 
firmation. It was not confirmed on October 19. On the 
25th, however, the plaintiff filed affidavits tending to 
support the appraisement made of the property by th» 
sheriff; and on the 26th of said month, without any notice 
to the mortgagor, and in the absence of himself and 
counsel, the court confirmed the sale. The appellant 
complains because the plaintiff was allowed, after Oc- 
tober 19, to file affidavits tending to sustain the appraise- 
ment, and that the court considered these affidavits, and 
made the order on the 26th in the absence of the appel- 
lant and without notice to him or his counsel. Our views 
are these: 

1. The district court was not obliged to pass on the mo- 
tion to confirm on October 19. It had a right to consider 
affidavits filed on that date, or after that date, by the 
plaintiff, which tended to support the appraisement; and 
the appellant was not entitled to be notified of the filing 
of such affidavits, or of the time when the court would 
_ pass on the motion. He had already filed his objections 


+ha 
to the appraisement made. 


2. The court should have confirmed the sale, even 
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though the plaintiff had never filed an affidavit in sup- 
port of the appraisement made, as that appraisement was 
not assailed by the appellant for fraud, and an appraise- 
ment duly made of real estate for the purpose of a judi- 
cial sale cannot be successfully attacked solely on the 
ground that the property had been appraised too low. 
To use the low valuation as a successful basis for attack- 
ing the appraisement, it must be alleged and proved that 
it was fraudulent. (Vought v. Foxworthy, 38 Neb. 790; 
Afulls v. Hamer, 55 Neb. 445.) The judgment of the dis- 
trict court is 
AFFIRMED. 


EpGAR M. WESTERVELT, RECEIVER, V. ALEXANDER H. 
BAKER ET AL. 


FILED SEPTEMBER 23,1898. No. 8252. 


1. Married Woman: Liarmiry As SurRETY on Note: Estorper. A 
national bank loaned a customer a sum of money greater than 
ten per cent of its capital, contrary to the United States statutes. 
The customer’s wife signed the notes given for this loan, as 
surety. Held, In a suit upon the notes, the wife was not estopped 
trom interposing her coverture and that she signed the notes as 
surety, as a defense. 


: ConsTRUCTION oF STATUTE. The court adheres to 
the construction placed by it upon the “Married Woman's Act” 
in Grand Island Banking Co. v. Wright, 53 Neb. 574. 


Error from the district court of Hall county. Tried 
below before KENDALL, J. Affirmed. 


(0. A. Abbott and Abbott é Caldwell, for plaintiff in error. 


References: Todd v. Lee, 15 Wis. 400; Kavanagh v. 
O'Neill, 538 Wis. 101; Jones v. Crosthwaite, 17 Ta. 393; 
Patton v. Kinsman, 17 Ta. 428; Elliott v. Lawhead, 48 O. 
St. 171; Johnson County v. Rugg, 18 Ia. 187; Deering v. 
Boyle, 8 Kan. 525; Wicks v. Mitchell, 9 Kan. 80; Marlow 
v. Barlew, 53 Cal. 456; Williams v. Urmston, 35 O. St. 296; 
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Metropolitan Bank v. Taylor, 62 Mo. 338; Bell v. Kellar, 18 
B. Mon. [Ky.] 881; Cowles v. Morgan, 84 Ala. 585; Bur- 
nett v. Hawpe, 25 Gratt. [Va.] 481; Mayo v. Hutchinson, 
57 Me. 546; Cookson v. Toole, 59 Til. 515; Elder v. Jones, 
85 Ill. 884; Yale v. Dederer, 22 N. Y. 450; Reed v. Buys, 
44 Mich. 80; De Vries v. Conklin, 22 Mich. 255; Willard v. 
Eastham, 15 Gray [Mass.] 328; Ankeney v. Hannon, 147 
U. 8S. 118; Watson v. Thurber, 11 Mich. 457; Hdwards v. 
Schoeneman, 104 Tl. 278; Woolscy v. Brown, 74 N. Y. 82; 
Corn Hachange Ins. Co. v. Babcock, 42 N. Y. 613; Owen v. 
Cauley, 36 N. Y. 600; Williams v. Hayward, 117 Mass. 532; 
Major v. Holmes, 124 Mass. 108; Webb v. Hoselton, 4 Neb. 
308. 


W. H. Thompson and Robert Patrick, contra. 


RaGan, C. 


Westervelt, as receiver of the Citizens National Bank 
of Grand Island brought this suit in the district court 
of Tlall county against A. H. Baker and Mary J. Baker, 
his wife, upon two promissory notes executed and de- 
livered by them to said bank. Mrs. Baker interposed as 
a defense to the action of the receiver that at the date 
of the execution of said notes she was a married woman 
—the wife of A. H. Baker—and signed the notes sued . 
upon as surety for her husband; that she did not re- 
ceive, directly or indirectly, any portion of the considera- 
tion for which said notes were given; that they were 
not given with reference to her separate property, trade, 
or business, or upon the faith and credit thereof, nor 
with intent on her part to thereby charge her separate 
estate with their payment. Mrs. Baker had a verdict 
and judgment for the review of which the receiver has 
filed here a petition in error. 

1. The first argument is that the finding of the jury 
sustaining Mrs. Baker’s defense, aside from the fact of 
her being a feme covert, is not sustained by sufficient 
evidence. We think it is. 
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2. One of the notes was signed: “M. J. Baker. A. H. 
Baker.” The other was signed: “A. HB. Baker. M. J. 
Baker.” The aggregate of the two notes exceeded $6,000. 
The capital stock of the bank was $60,000. It was 
pleaded by the receiver below, and he insists here, that 
Mrs. Baker is estopped from interposing her defense to 
these notes because by virtue of the United States stat- 
utes it is unlawful for a national bank to lend to one 
person more than ten per cent of its capital stock; that 
persons examining the notes made by Mrs. Baker and 
her husband would presume one of them to be for his 
debt, and one for hers, because of the position which 
their names occupied on said notes, and that the posi- 
tion of said names was calculated to deceive national 
bank examiners; that Mr. Baker was thereby enabled 
to procure a Jarger loan from said bank than the law 
permitted it to make. We admit that we are uuable to 
comprehend the force of this argument. What fact 
should Mrs. Baker be estopped from asserting? Cer- 
tainly not that she was a feme covert at the time she 
executed the notes. She did not by her conduct lead the 
officials of the bank, at the time they made the loan to 
her husband, to believe that she was a feme sole. Had 
she done so and the bank’s officers had relied upon her 
representation that she was a single woman, and acted 
thereon, doubtless she would be estopped now from as- 
serting the contrary as a defense to this action. She 
ought not to be estopped from asserting that she signed 
those notes as surety for her husband, since the jury 
have found—and the evidence sustains the finding—that 
such was the fact, and there is no finding here—nor 
would the evidence sustain one, had it been made—that 
the bank loaned the money it did, or any part of it, to 
her. If the making of a loan of more than $6,000 was 
forbidden by the law under which the bank was or- 
ganized, we do not see that the receiver is in any posi- 
tion to estop Mrs. Baker from asserting her defense to 
the notes because of that fact. If the transaction was 

9 


66 NEBRASKA REPORTS. [VoL. 56 


Westervelt v. Baker, 


unlawful, the bank’s officers participated in it, and the 
receiver can no more successfully claim that Mrs. Baker 
is estopped from asserting her defense to the notes by 
reason of this unlawful transaction than Mrs. Baker 
could interpose that unlawful transaction as a defense. 
This record does not disclose that the bank was induced 
to make these loans relying upon any representation 
made by Mrs. Baker contrary to the facts which she al- 
leges as a defense here. 

3. The third contention of the receiver éonisiath of a 
very able and exhaustive argument assailing the cor- 
rectness of the construction placed by this court upon 
chapter 58, Compiled Statutes, commonly known as the 
“Married Woman’s Act.” This construction amounts to 
this: That the signing of a promissory note by a married 
woman does not raise the presumption that she in- 
tended thereby to render her separate estate liable for 
its payment, nor that the note was given with reference 
to her separate property, trade, or business, or upon the 
faith and credit thereof, and that to an action upon such 
note coverture is a complete defense, unless the plaintiff 
shall establish by a preponderance of the evidence that 
the note was made with reference to, or upon the faith 
and credit of, the wife’s separate estate or business, or 
with an intention on her part to charge her separate 
estate with its payment. In the brief filed by counsel 
for the receiver cases are cited from other courts which 
place a different construction upon similar statutes. 
We have read and examined these cases heretofore, and 
have again studied them, and still we feel that our con- 
struction of the statute is correct. The court is divided 
as to the proper construction of this statute. It has sev- 
eral times been given the most careful consideration of 
which we are capable, and in Grand Island Banking Co. 
v. Wright, 53 Neb. 574, will be found the views of the ma- 
jority of the court, sustaining the construction which it 
has placed upon the statute, and the views of the mem- 
bers of the court who dissent from that construction. 


Vou. 56] SEPTEMBER TERM, 1898. 67 


Hoover v. Hale. 


The construction there placed by the majority of the 
court upon the statute must be considered as closing the 
question. Of course we may be wrong in the construc- 
tion which we have placed upon this law—altogether 
wrone—for we do not pretent to infallibility; but the 
views expressed in that case are the result of the best 
judgment we have as to the intention of the legislature, 
and to that tribunal an appeal should be made for an 
amendment of the statute, if our construction is unsat- 
isfactory to the bar or the state. 

The judgment of the district court is 

AFFIRMED. 
Harrison, C. J., not sitting. 


JOHN D. Hoover ET AL. Vv. F. J. HALRB. 
Fitep SEPTEMBER 23,1898. No. 8274. 


1. Executions: ORJECTIONS TO APPRAISEMENT. Objections that real 
estate seized on execution has been appraised too high or too 
low should be made and filed in the court from which the exe- 
cution issued before the sale occurs or such objectious will be 
unavailing. 


: Res Juptcata. A judgment is an adjudication ‘of 
the rights of the litigant to the subject-matter of the suit, and 
in a proceeding to confirm a sale made to satisfy such judgment 
the district court has no authority to inquire into its merits. 


2. 


: SALE: OBJECTIONS TO CoXFIRMATION: Res JupICATA: Mar- 
RIED Woman: Estarr CoNVEYED. A married woman owned a 
flour mil] and the fee to five acres of land on which it was situ- 
ate. The mill was operated by water power furnished by a race 
and dam situate on an adjoining piece of school land, the title 
to which was in the state, but of which her husband was lessee, 
and on which land he resided with his family. A sheriff levied 
an execution upon the mill property, attempted to-levy it upon 
the race and dam as the water power of the mill, caused the 
mill property and the water power to be separately appraised, 
in his notice of sale described the mill property and the water 
powcr separately, and sold the whole to satisfy a judgment ren- 
dered against the husband and wife on a promissory note signed 
vy them. The wife interposed as an objection to the confirma- 


3. 
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tion of the sale her coverture at the time of the execution of the 
note; that she signed the same as surety for her husband, and 
without reference to her separate property or business. Held, 
That, though this was a defense which she might have inter- 
posed to a suit upon the note, she could not urge it as an ob- 
jection to the confirmation of the sale. The husband objected 
to the confirmation of the sale on the ground that the mill race 
and dam constituting the water power of the mill were part of 
his homestead, and therefore not liable to sale on execution. 
Held, (1) That no part of the hushand’s leasehold interest in the 
school land passed by the sale; (2) that the mill dam and race 
were ecaseinents upon the fee of the school land; (3) that the 
sale of the mill property carricd these easements with it, as ap- 
purtenances; (4) that the separate appraisement and advertise- 

' ment of the mill and water power, while proper enough, were not 
essential. 


Error from the district court of Madison county. 
Tried below before Norris, J. A/ffirnicd. 


S. O. Campbell, for plaintiffs in error. 
Reed & Ellis and Reed & Gross, contra. 


RaGan, C. 


To an understanding of the points decided in this case 
a brief statement of the facts is essential. In June, 1891, 
in the county court of Madison county, IF’. J. Hale re- 
cévered a judgment against John D. Hoover and Luella 
Hoover, his wife, on a promissory note executed by them. 
It seems that this note was not’ given by Mrs. Hoover 
with any reference to her separate estate, trade, or busi- 
ness, nor did she intend to bind her separate estate for 
its payment; that she received no consideration for sign- 
ing said note but executed the same as surety for her lius- 
band. <A transcript of this judgment was duly filed and 
docketed in the office of the clerk of the district court of 
said county, and subsequently an execution issued 
thereon. Under this execution the sheriff levied upon 
some five acres of land in a certain section 31, the prop- 
erty of Mrs. Hoover. On this land, and constituting its 
chief value, was a flour mill. The mill was operated by 
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water power. This was furnished by a dam and race 
situate on a part of a certain section 36, the fee simple 
title to which land was in the state of Nebraska. John 
D. Hoover and his family occupied this land as their 
homestead under a lease from the state. The sheriff 
levied or attempted to levy the execution in his hands 
upon this mill race, dam, and water power on the school 
land, had the same separately appraised and advertised, 
and, in the sale made under the execution, not only sold 
the five-acre tract on which the mill was situate, but in 
express terms included in said sale the race, dam, and 
water power of the mill. After the sale had been made, 
Hoover and his wife appeared in the district court of 
Madison county, and objected to the confirmation of the 
same. The objections were overruled, the sale confirmed, 
and they have filed a petition in error here to review the 
confirmation judgment. 

1. It is first insisted that the property was appraised 
too low; that it was worth at least twice the sum ai 
which it was appraised. But the plaintiffs in error filed 
in the district court no objections to the appraisement 
made of the property until after it had been sold. After 
the sale was made it was then too late for the plaintiffs 
in error for the first time to question the appraisement 
on the grounds that the same was too low. Objections 
that real estate seized on execution has been appraised 
too high or too low’should be made and filed in the court 
from which the execution issued, before the sale occurs, 
or such objections will be unavailing. (Mills v. Hamer, 
55 Neb. 445, and case cited.) 

2. A contention of Mrs. Hoover is that the district 
court should have set aside the sale because she made it 
appear on the hearing of the objections to the confirma- 
tion that she received no consideration for the note which 
she had signed with her husband; that it was not signed 
by her with reference to her separate estate, trade, or 
business. But this is an argument that Mrs. Hoover was 
entitled, on the hearing of objections to the confirma- 
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tion of the sale, to interpose and have determined—a de- 
fense which she alleged she had to the action in which 
the judgment was rendered and under which judgment 
the sale occurred. But the record of the judgment on 
which the sale under consideration was based disclosed 
upon its face that the county court had jurisdiction of 
the subject-matter and of the parties to the suit in which 
that judgment was rendered. The district court then 
was without authority to entertain an objection to the 
confirmation of the sale, which objection was simply a 
defense which Mrs. Hoover might have interposed to the 
action against her in the county court. That judgment 
determined the rights of the parties to that suit, and in 
the proceedings to confirm the sale of real estate made 
to satisfy such judgment the district court was without 
authority to investigate the merits of that judgment. . 
(Beatrice Paper Co. v. Beloit Iron Works, 46 Neb. 900.) 

3. As already stated, the tract of school land on which 
were the mill race, dam, and water power of the mili 
of Mrs. Hoover was occupied by Mr. Hoover and his fam- 
ily as a homestead; and he complains of the refusal of 
the district court to set the sale aside because he alleges 
that this homestead, being less in quantity than 160 
acres, and less in value than $2,000, and not being in any 
incorporated municipality, was not liable to be taken 
and sold on execution. Mr. Hoover’s contention that his 
homestead was not liable to sale on execution is con- 
ceded, but, as we view the case, no part of his home. 
stead was sold under this execution. In the first place 
the fee simple title to this school land was in the state, 
and Hoover was a mere tenant; and the sale made by the 
sheriff did not have the effect, and was not intended to 
have the effect, of divesting Hoover of his leasehold in- 
terest in this school land. The mill race, the water 
power, and dam were appurtenances of the mill of Mrs. 
Hoover; and, by the sale of the mill, they passed as such 
appurtenances to the purchaser. These appurtenances 
constituted an easement on the school land, and we sup- 
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pose that the right to construct and maintain this ease- 
ment on this school Jand had been granted to Mrs. 
Hoover, or her grantors, by the owner of the fee of the 
school land; and Hoover, when he became lessee of the 
school land, held subject to this easement. The sheriff’s 
causing the race, dam, and water power on the school 
land to be separately appraised and described in express 
words in his proceedings of sale, while proper enough, 
were by no means essential, as this race, dam, and water 
power were appurtenances belonging to the mill prop- 
erty, and a sale and conveyance of that property, either 
voluntarily by the owner, ‘or involuntarily by judicial 
process, would have invested the purchaser with the ap- 
purtenances had they not been mentioned or described 
in the conveyance or proceeding. (Witte v. Quinn, 38 Mo. 
App. 692; Riddle v. Littlefield, 53 N. H. 503; Jackson 
v. Trullinger, 9 Ore. 393; Huttemeier v. Albro, 18 N. Y. 48; 
Morgan v. Mason, 20 O. 402; Compiled Statutes. ch. 73, 
sec. 50; Code of Civil Procedure, secs. 499, 500.) 

We conclude, therefore, that the mill race, dam, and 
water power were not included in John D. Hoover’s 
leasehold interest in the schoo] land, and that these con- 
stitute an easement upon that land and appurtenances 
of the mill property which belonged to Mrs. Hoover. The 
judgment of the district court is 


AFFIRMED, 


Ropert Kyp Er AL. V. HARRISON F. Cook. 
Fitep SEPTEMBER 23,1898. No. 8290. 


1. Wrongful Attachment: PLEADING AND Proor: Loss oF Creprr. 
Suit for wrongful attachment of a merchant’s goods. The aver- 
ments of the petition held sufficiently specific to permit plaintiff 
to introduce evidence of loss of credit sustained by him in con- 
sequence of such attachment. 


2, 


. A petition in such case is not demurrable 
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for omitting to give the names of persons who refused the plain- 
tiff credit because of the attachment of his property. 


3. 


: Damaces: Evipence. For wrongful injury or destruction 
of one’s financial credit he may recover whatever pecuniary 
damages he can prove, by competent testimony under proper 
pleadings, he has sustained thereby. 


4. : : Loss oF Prorirs: Evipence. A sheriff wrongfully 
attached a merchant’s goods, removing the greater part thereof 
from his store and retaining them for three months. In a suit 
by the merchant against the sheriff for damages, evidence of 
the sales and profits made by the merchant in his business, dur- 
ing the three corresponding months of the previous year under 
substantially the same conditions is competent, as it affords a 
reasonably certain basis for determining the profits lost by the 
merchant in consequence of the interruption of his business. 


5. : : . One’s measure of damages for wrongful 
attachment of his property is, under proper pleadings, all the 
damages he has sustained thereby. Gains prevented are losses, 
and these are damages. 


6. 4 : . A loss of profits is a loss which may be rea- 
sonably, naturally, and ordinarily expected to follow from the 
closing up of a merchant’s place of business and the seizure of 
his goods. 


7. Instructions upon Issues: REQUESTS: DAMAGES. A court is bound 
to instruct the jury, whether requested or not, upon the material 
issues of the case; but it is not obliged, without request, to 
formulate a method of computation for the jury to pursue in 
estimating a plaintiff’s damages. 


8. Sales: DECLARATIONS OF SELLER: TITLE: FRAvupD. Generally the 
declarations of a vendor, made after the conveyance, which tends 
to disparage the title of the vendee, are not admissible in evi- 
dence; but an exception arises to this rule in cases where the 
conveyance is assailed as fraudulent, 


9. : : : . In those cases such declarations of 
the vendor, if in possession of the property, are admissible as 
res gestw. If not in possession, the declarations are admissible 
as tending to establish the intent with which he made the con- 
veyance, but not for the purpose of disparaging the vendee’s title. 


10. : . Such declarations: made by a vendor's 
vendor, not in possession of the property, nor in the presence of 


the vendee, are hearsay and incompetent. 


Error from the district court of Gage county. Tried 
below before Busy, J. Affirmed, 
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W. C. LeHane and George A. Murphy, for plaintiffs in 
error. 


Griggs, Rinaker & Bibb and A. Hazlett, contra. 


7 


RaGAn, C, , . 

_ In 1893 George R. and Walter W. Scott, as co-partners, 
were engaged in the furniture and undertaking business 
in the city of Beatrice. Some time in June of said year, 
George R. Scott sold his interest in said business to his 
partner. In July of said year Walter W. Scott sold said 
furniture and undertaking business to Harrison F. Cook. 
In October, 1898, Kountze Brothers brought a suit 
against Scott Brothers on a promissory note, and caused 
an attachment to be issued, under and by virtue of which 
the sheriff seized most of the stock of furniture in the 
possession of Cook, closed up his place of business, and 
kept it closed for ten days, removed the goods attached 
from the store, and retained possession of them until 
about January 12, 1894, at which time he returned them 
to Cook. The goods actually removed from the store 
were then of about the value of $6,000. Kountze caused 
these goods to be attached as the property of Scott Bros., 
on the ground that the sale from Walter Scott to Cook 
was made for the purpose of fraudulently hindering and 
delaying the former’s creditors. The district court dis- 
solved the attachment, and its judgment was affirmed 
by this court. (Kountze v. Scott, 52 Neb. 460.) Cook 
brought the suit at bar in the district court of Gage 
county, against the sheriff thereof and the sureties on his 
official bond, to recover the damages which he alleged he 
had sustained by reason of the closing up of his place of 
business, the depreciation in value of the goods removed 
from the store while in the sheriff’s hands, and for the 
loss of profits which he had sustained by reason of the in- 
terruption of his business. Cook had a verdict and judg- 
ment and the sheriff and his sureties have brought the 
same here for review on error. 
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1. The first argument is that the court erred in per- 
mitting Cook to testify on the trial] that he had been in- 
jured in his credit, and had been refused credit by certain 
wholesale houses by reason of the attachment of his 
goods. The argument is that the allegations of the pe- 
tition were not such as to justify the admission of such 
evidence. The petition, among other things, alleged: 
“And that plaintiff enjoyed among the wholesale houses, 
business men, and manufacturers throughout the country 
a high and first-class credit, and. was thereby enabled to 
do and was doing a large, prosperous, and profitable 
business.. * * * And plaintiff further alleges that the 
said defendant, Robert Kyd, as such sheriff, and under 
said writ of attachment, then and there levied upon and 
took into his posession, carried away from plaintiff’s said 
place of business, and converted to his own use, all of 
the said furniture, goods, wares, and merchandise set 
forth and mentioned in Exhibit B, the same being of the 
value of $6,000, and then and there forcibly and wrong- 
fully closed up the plaintiff’s store and locked the same, 
and kept the same closed up and locked and remained 
in possession thereof for the period of ten days, and 
thereby broke up, damaged, injured, and destroyed plain- 
tiff’s business and plaintiff’s credit, by reason whereof 
the plaintiff has been damaged in the sum of $——. 
* #* *? Tn support of their contention counsel for plain- 
tiffs in error have cited us, among other cases, to the fol- 
lowing: Geisler v. Brown, 6 Neb. 254; Cook v. Cook, 100 
Mass. 194; Bassell v. Elmore, 48 N. Y. 561; Tobias v. Har- 
land, 4 Wend. [N. Y.] 537; Stiebeling v. Lockhaus, 21 Hun 
[N. Y.] 457. Without reviewing these authorities, 
however, or any of them, we do not think they are in 
point. It is said by counsel that loss of credit is a special 
damage, which must be specially pleaded in order to 
be proved. ‘This may be safely conceded, but we think 
it is here sufficiently specifically pleaded. Again, it is 
insisted that the petition should allege how and by what. 
means the plaintiff was injured in his loss of credit. We 
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think he has sufficiently done that. He specifically al- 
leges that his credit was injured and destroyed because 
of the fact that the sheriff attached and removed his 
furniture and locked up and closed his place of business. 

It seems also to be the contention of counsel that in 
order to make the petition, in the respect under consid- 
eration, good, it should have set out the names of the 
persons who refused the plaintiff credit. We do not 
think the petition was demurrable because of. that 
omission. If the defendants desired a more specific and 
detailed statement as to what credits the plaintiff en- 
joyed before the attachment suit, and of what credits 
the attachment and seizure of his property had deprived 
him, they should have made application to the district 
court for a rule upon the plaintiff to make his petition 
more specific in that respect. (Haverly v. Elliott, 39 Neb. 
201.) We think the petition in the respect under consid- 
eration states the ultimate facts in ordinary and con- 
cise language as required by section 92 of the Code of 
Civil Procedure. Lawrence v. Hagerman, 56 Ill. 68, was a 
suit similar to the one at bar. The declaration in the 
case alleged that by the attachment of his property 
plaintiff’s business had been broken up, and his credit 
and reputation impaired and destroyed, and it was held 
that these averments were broad enough to admit evi- 
dence of all damage sustained by plaintiff in consequence 
of the wrongful attachment, including his loss of char- 
acter, credit, and business. 

2. Another argument is that loss of credit was not 
a proper element of Cook’s damages; that this element 
was too remote and speculative for consideration. This 
is simply saying that the wrongful destruction or injury 
of a merchant’s credit is one for which the law affords 
no redress. We cannot subscribe to this doctrine. A 
man’s financial standing or credit may not be “property,” 
within the technical’ meaning of that term, -but it is | 
something often more valuable; and, if it be wrongfully 
injured or destroyed by another, he may recover what- 
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ever pecuniary damages he can prove, by competent 
testimony under proper pleadings, he has sustained 
thereby. (Afeycr v. Fagan, 34 Neb. 185; Lewis v. Taylor, 
24 8. W. Rep. [Tex.] 92; Hangen v. Hachemeister, 21 N. 
i. Rep. [N. Y.] 1046; Haverly v. Elliott, 39 Neb. 201.) 

3. It is next insisted that the court erred in permitting 
Cook to introduce evidence in reference to profits lost 
by him by reason of the attachment of his goods, and 
the closing up of his place of business. It is contended 
under this heading that the court permitted Cook to 
introduce testimony to show loss of profits sustained by 
him in conducting the business after the goods were re- 
turned to him. We do not so understand the record. 
It is as follows: 

Q. What effect did it—that is the closing up of the 
store, attaching and removing the goods—have on your 
business after the time the goods were returned? 

A. Well, we done some business by marking those 
goods down about thirty-five per cent. We were able 
to sell some of them, but the best part of the year had 
gone for trade. 

Q. Well, were you able to sell those goods after you 
got them back; and if so, by what means, and at what 
prices? 

A. Why, I was able to sell some by selling them at 
considerable less than the cost of them. 

Q. Now, during the ten days the sheriff was in posses- 
sion, and your store was closed, what effect did that have 
on your business? 

A. Why, it completely stopped our business. 

Q. Well, now you may state what the effect of shut- 
ting up this store for ten days, and then taking all those 
goods out for two or three months, was upon Mr. Cook’s 
business down there. 

A. It broke it up. People did not know he was in bus. 
iness afterwards for months. 

Tt will thus be seen that this evidence was directed 
to the inquiry as to what effect the locking up of the store 
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for ten days, and the removing of the goods for three 
months, had upon Cook’s business. And, though the 
question was propounded as to what effect that trans- 
action had on the business after the time the goods were , 
returned, the witness evidently understood the question 
to refer to what effect the locking up of ‘the store and 
removing of the goods had upon the business, and as to 
how that business was affected by the return of the 
goods, because he answered that, as the best part of the 
year for trade had gone, they were still able to sell some 
of the goods returned by marking them down. We do 
not think the object or effect of this evidence was to show 
profits lost by Cook in conducting his business after the 
return to him of the attached goods. 

Another contention under this heading is that the dis- 
trict court erred in admitting in evidence the proofs 
offered by Cook to show the loss of profit sustained by 
im in consequence of the attachment and removal of 
his goods, and the locking up of his store. The store 
was absolutely closed from the 28d of October for ten 
days. The attached goods, comprising nearly all of his 
stock, were held by the sheriff from the time they were 
attached for some three months. The court permitted 
Cook to show the amount of sales and the profits made 
by him in this business during the corresponding period 
of the previous year—that is, from October in one year 
until January in the next—as a basis for estimating his 
loss of profits; that by reason of the attachment of his 
goods and the knowledge thereof that had been bruited 
abroad, he was unable to purchase goods on credit from 
persons with whom he had been previously dealing in 
order to carry on the business. We think this testimony 
was all competent. It furnished a reasonably safe basis 
for determining whether Cook had been deprived of 
profits by this attachment proceeding and the amount of 
such profits. The measure of Cook’s damages was all 
the loss he bad sustained as the result of this wrongful 
attachment. If the goods, when returned, were worth 
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less than when they were seized, the amount of that de- 
preciation was one element of damages. If Cook’s repu- 
tation and credit as a merchant were injured by this 
wroneful attachment, this injury was another element 
of his damages. If, by reason of the locking up of his 
storé and the attachment of his goods, Cook’s business 
was interrupted, and he was thereby deprived of profits 
which he would have made had the business not been 
interrupted, this loss of profits was another element of 
his damages; and, if the plaintiffs in error cannot be made 
to respond to Cook for all the damages which he sus- 
tained as the result of this wrongful attachment, it is 
not because of the fact that under the law Cook is not 
entitled to these damages, but because of the inability of 
the courts to formulate any reasonably certain rule for 
their admeasurement. (Schile v. Brokhahus, 80 N. Y. 614; 
Goebel v. Hough, 2 N. W. Rep. [Minn.] 846; Shepard v. 
Milwaukee Gas Light Co., 15 Wis. 349; Schars v. Barnd, 
27 Neb. 94; Harerly v. Elliott, 39 Neb. 201; Western Union 
Telegraph Co. v. Withelin, 48 Neb, 910.) 

Counsel for plaintiffs in error criticise somewhat the 
doctrine of this court making loss of profits in cases like 
the one at bar an element of damages. We think, how- 
ever, the doctrine’is a just and a reasonable one, and 
one enforced by the courts generally. We think that a 
loss of profits is a result which may be reasonably, natu- 
rally, and ordinarily expected to follow from the closing 
up of a merchant’s place of business, and the seizure of 
his goods; and where an officer holding a writ of attach- 
ment directed against A and his property closes up the 
place of business and seizes the goods in the possession 
of, and claimed to be owned by, B, when called upon to 
make good B’s damages he ought not to complain because 
the court includes in such damages the loss of profits 
sustained by B because of the seizure of his goods and 
the interruption of his business. 

4, Another argument is as follows: ‘The court erred 
in failing to instruct the jury specifically and definitely 


Vou. 56] SEPTEMBER TERM, 1898. 79 
Kya v. Cook, 


as to the manner in which they should estimate the dam- 
ages as to the loss of business credits, profits, etc.” The 
court instructed the jury: “The court instructs the jury, 
in case they find for the plaintiff, that in determining the 
amount of damages which the plaintiff is entitled to re- 
cover they are to consider not only the amount, if any, 
which the evidence in this case shows the goods in ques- 
tion were damaged while in possession of the sheriff, but 
also the actual loss, if any, which the evidence in the case 
shows the plaintiff sustained by reason of the suspension 
of business during the time he was prevented from carry- 
ing it on, by reason of the acts of the sheriff, if the jury 
believe from the evidence in the case that plaintiff was 
prevented from carrying on his business by the acts of 
the sheriff.” The complaint is that the court nowhere in 
its instructions to the jury specifically told them what 
method they should pursue in estimating or arriving at 
or determining the damages which the plaintiff had sus- 
tained. But we think that the instruction quoted was 
specific and definite enough. It limited Cook’s right to 
damages to the depreciation in value of the property 
seized, and the loss he had sustained by reason of the 
locking up of his store and the interruption of his busi- 
ness; and the jury, if it awarded Cook any damages by 
reason of the suspension of his business, were bound to 
base such an award upon the evidence. What manner or 
method the jury should pursue in estimating the amount 
of Cook’s damages by reason of the suspension of his bus- 
iness was by the court left to the jury to determine. If 
this was unsatisfactory to the defendants below, they 
should have prepared and submitted to the court, with 
a request that it be given, an instruction prescribing the 
method which the jury should pursue in estimating the 
amount of the damages sustained by Cook by reason of 
the interruption of his business. (Gran v. Houston, 45 
Neb. 813.) The court was bound to instruct the jury, 
whether requested or not, upon the material issues of 
the case. This it did, and correctly instructed the jury 
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as to the plaintiff’s measure of damages. But the court 
was not obliged—if it was authorized to formulate—to 
prescribe a method of computation which the jury should 
pursue in estimating the plaintiff’s damages. 

5. As already stated, George R. Scott and Walter W. 
Scott, as co-partners, at,one time owned the stock of fur- 
niture in controversy. George R. Scott sold his interest 
in the business to Walter W. Scott, and subsequently 
Walter W. Scott sold the entire business to Cook, the 
plaintiff below. One of the defenses interposed to this 
action by plaintiffs in error was that the sale from 
George R. Scott to Walter was made with a fraudulent 
purpose on the part of both of them to defraud their cred- 
itors; that the sale from Walter Scott to Cook was made 
with a fraudulent purpose on the part of both of those 
parties to defraud the creditors of Scott Bros. On the 
trial certain declarations and admissions made by 
Walter Scott subsequent to the sale of the property to 
Cook, to the effect that the sale from him to Cook was 
fraudulent, were admitted in evidence by the court; and 
the plaintiffs in error also sought on the trial to intro- 
duce in evidence certain declarations made by George 
R. Scott subsequent to the sale from himself to Walter, 
to the effect that that transaction was fraudulent. These 
declarations the court excluded, and this is the next rul- 
ing complained of. The district court was correct. 
Walter Scott was the vendor of Cook,and his declarations 
in disparagement of the title to the property, had he been 
in the actual possession thereof, were admissible as part 
of the res geste; and, though he was not in possession of 
the property, his declarations as to the intent with which 
the conveyance to Cook was made were admissible for the 
purpose of showing the intent with which he made the 
conveyance, although not for the purpose of establishing 
Cook’s intent in accepting the conveyance, or for the 
purpose of disparaging Cook’s title to the property. 
(JicDonald v. Bowman, 40 Neb. 269.) But George R. Scott 
was the vendor of Ccok’s vendor. He was not in posses- 
sion of the furniture when it was attached. He was not 
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Cook’s vendor, and therefore his declarations were mere 
hearsay, and inadmissible. The general rule is that the 
declarations of a vendor, made after the conveyance 
which tend to disparage the title of the vendee, are not 
admissible in evidence. But the courts have formulated 
an exception to this rule in cases where the conveyance 
is assailed as fraudulent. In such cases the declaration 
of the vendor made after the conveyance and while in the 
actual possession of the property concerning the objects, 
intents, and purposes of the conveyance, have been held 
admissible as res geste. In McDonald v. Bowman, supra, 
and in Sloan v. Coburn, 26 Neb. 607, it was held that the 
declarations of a vendor made after the conveyance, as 
to the objects, purpose, and intent of the conveyance, 
in a suit in which the deed was assailed as fraudulent, 
were admissible in evidence, though such vendor at the 
time the admissions were made was not in possession of 
the property. But the declarations were held admissible 
in evidence on the ground that they tended to show the 
intent with which he made the conveyance, although 
they were not competent evidence as tending to show the 
intent of the vendee in accepting the conveyance. The 
answer of the defendants below does not allege that 
Cook had any knowledge of, or participated in, the al- 
leged fraudulent conveyance from George R. Scott to 
“Walter W. Scott; and as George. R. Scott was not Cook’s 
vendor, and was not in possession of the goods when at- 
tached, his declarations or admissions in reference to the 
object and purpose of the conveyance made by him to 
Walter or by Walter to Cook were incompetent, imma- 
terial, and hearsay. 

6. It is also insisted that the verdict is not sustained 
by the evidence, and that the damages awarded by the 
jury are excessive, appearing to be the result of passion 
and prejudice. We do not think that either of these con- 
tentions is tenable. The record contains no prejudicial 
error. The judgment of the district court must be and is 

AFFIRMED. 
10 
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STATE OF NEBRASKA V. EUGENE MOORE ET AL. 
FILED SEPTEMBER 23, 1898, No. 10021. 


1. Fees Paid by Insurance Companies: StTaTE Orricers. Section 32, 
chapter 43, Compiled Statutes (General Statutes 1873, ch. 33, sec. 
32), relating to fees paid by insurance companies for services 
performed for them by the auditor, was so far modified by ths 
constitution of 1875 as to require such fees to be paid in advance 
into the state treasury, and prohibited the atiditor of public ac- 
counts from receiving them. (dfoore v. State, 53 Neb. 831.) 


2, Officers: LiaBILITyY OF SURETIES. For all wrongful acts or omis- 
sions of a public officer within the limits of what the law author- 
izes or enjoins upon him as such officer his sureties are liable. 


3. 7 : EMBEZZLEMENT. But such sureties are not l'able 
for moneys collected and embezzled by their principal, unless 
as such officer he was authorized by law to collect or receive 
such moneys. 

4, . The law required of the insurance com- 


panies transacting or desiring to transact business in the state 
to first pay certain enumerated fees into the state treasury. 
The auditor of public accounts collected from the insurance 
companies these fees and embezzled them. Held, That his sure- 
ties were not liable therefor. 


Error from the district court of Lancaster county. 
Tried below before Hau, J. Affirmed. 


SEE opinion for references to cases. 


C.J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


Brome & Burnett and Field € Brown, contra. 


RaGan, C. 

From January, 1891, to January, 1895, Eugene Moore 
was auditor of public accounts of the state of Nebraska; 
and during his term of office he collected from various in- 
surance companies about. $25,000, being fees which the 
law required of insurance companies doing business in 
the state. Moore converted the fees so collected to his 
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own use; and the state, in the district court of Lancaster 
county, brought this suit against him and the sureties 
on his official bond to recover such fees. The district 
court sustained a general demurrer of the sureties to 
the petition of the state and dismissed fts action, to 
reverse Which it has prosecuted here a petition in error. 

1. The record presents two questions, one of which is: 
Did the law authorize or make it the duty of the auditor 
to collect these fees? The district court held that it did 
not, and upon that theory released the auditor’s sureties. 
By section 32, chapter 43, Compiled Statutes, which went 
into effect in 1878, every insurance company doing or 
desiring to do business. in the state was required to pay 
for the privilege of transacting business certain enumer- 
ated fees. This section of the statute further provided 
that the required fees should be paid to the auditor, and 
should “go to the auditor;” that is, become his property, 
as a perquisite of his office. In November, 1875, section 
24, article 5, of the present Constitution took effect; and 
this provided that the auditor should not receive to his 
own use any fees, “and all fees that may hereafter be 
payable by law for services performed by an officer, pro- 
vided for in this article of the constitution, shall be paid 
in advance into the state treasury.” The state caused 
Moore to be indicted for embezzlement for converting to 
his own use the fees sued for herein. He was convicted, 
and prosecuted error to this court. (See Moore v. State, 
53 Neb. 831.) And, though the court was divided on the 
question as to whether the judgment of conviction for 
embezzlement should stand, it was the unanimous opin- 
ion of the court that the constitutional provision just 
quoted not only prohibited the auditor from receiving 
the insurance fees to his own use, but prohibited him 
from collecting those fees; that the.only officer author- 
ized to receive such fees was the state treasurer. The 
majority of the court was therefore of opinion that the 
judgment of conviction for embezzlement was erroneous, 
because the auditor, in collecting the insurance fees, 
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was not performing a duty authorized or imposed upon 
him by law. The correctness of the construction placed 
by us on the constitution in that case is earnestly and 
vigorously assailed by the attorney general in his argu- 
ment in the brief filed in the case at bar. The conten- 
tion of this officer, as I understand it, is that the provis- 
ion of the constitution under consideration does not pro- 
hibit the auditor from collecting these insurance fees, 
but from receiving them to his own use, and, that the 
only part of the statute, just quoted, which is inconsis- 
tent with the said constitutional provision, and repealed 
thereby, is that provision of the statute which author- 
ized the treasurer to receive the insurance fees to his 
own use. I do not feel that I can strengthen the argu- 
ment made by my Brother IRVINE who wrote the opinion 
in Moore v. State. After a re-examination of the question 
we, are all still of the opinion that the section of the 
constitution quoted repealed and annulled not only so 
much of said section 32 of the statute as authorized the 
auditor to receive the insurance fees to his own use, but 
also that provision of the statute which required the 
insurance fees to be paid to the auditor. The constitu- 
tional provision declares that the insurance fees shall 
be paid in advance into the state treasury. This lan- 
guage, as applied to the facts of the case at bar, means 
that an insurance company desiring to do business in the 
state should, before being authorized thereto, pay the — 
fees which the law demanded of it into the state treas- 
ury. It is the insurance company that the constitution 
commands to make the payment, not the auditor; and 
this payment is to be made, not after the company has 
been authorized to do business, but as a condition pre 
cedent to the authority of the auditor to empower it to 
do business. If the framers of the constitution had 
meant that the auditor might collect insurance fees, as 
he had been doing prior to the adoption of the constitu- 
tion, and then within a reasonable time cover them ints 


the state treasury, they would undoubtedly have said 
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so in so many words. We do not know that it is neces- 
sary for us to find a motive which prompted the framers 
of the constitution to require these insurance and other 
fees to be paid in advance into the state treasury. But 
it may be that they were of opinion that such a method 
of transacting the business would be more likely to pre- 
vent frauds, and cause the state to receive the benefit 
of such fees as, under the system prescribed by the con- 
stitution, every executive state office, and the records 
therein, would at all times show with what insurance 
fees, at least, the treasurer should be charged. 

2. A second question presented by the record is 
whether the sureties are estopped from interposing the 
defense that the auditor was neither authorized nor em- 
powered by law to collect the insurance fees which he 
did collect and embezzle. The attorney general insists 
that, if Moore is estopped, his sureties are. Conceding, 
without deciding, this proposition, we state the position 
of the attorney general by a quotation from his brief: 
““We believe that the authorities are practically unani- 
mous in holding that an officer who has received money 
under and by virtue of a statute cannot be heard to ques- 
tion the validity of that statute when called upon to ac- 
count for the money thus received.” The argument is 
that the auditor, having demanded of the insurance com- 
‘ panies the payment of the fees which the law required 
them to pay, and having collected these fees, is estopped 
from saying that the adoption of the constitution of 
1875 repealed said section 32 of the statute which author- 
ized him to collect these fees. In support of his con- 
tention the attorney general cites us, among others, to 
the following cases: Chandler v. State, 1 Lea [Tenn.] 
296; Village of Olean v. King, 116 N. Y. 355; Swan v. 
State, 48 Tex. 120; Aforris v. State, 47 Tex. 583; Waters 
v. State, 1 Gill. [Md.] 302; Commonwealth v. City of Phila- 
delphia, 27 Pa. St. 497; Afiddleton v. State, 120 Ind. 166; 
Hoboken v. Harrison, 30 N. J. L. 73; Ferguson v. Landran, 
5 Bush [Ky.] 237; Mississippi County v. Jackson, 51 Mo, 
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23; Vermilion Parish v. Brookshier, 81 La. Ann, 736. A 
review of one of these cases will suffice. In Village of 
Olcan v. Wing, 116 N. Y. 355, the defendant was a tax 
collector and failed to pay over to the village certain 
taxes collected by him. When sued on his bond for 
these taxes he attempted to defend upon the ground that 
the law imposing the tax was unconstitutional, and the 
court very properly held that this was no defense for 
the tax coHector. But in the New York case the tax 
collector was not only authorized to collect the taxes 
levied, but was charged by law with the duty of collect- 
ing them. It was the law imposing the tax that was un- 
constitutional, and, if that law was unconstitutional, 
that was a question between the state which imposed 
it and the taxpayer; and it was not for the officer whose 
duty it was to collect all taxes levied to question the 
validity of that law, to escape liability for the taxes 
collected by virtue of it. The other cases cited by the 
attorney general are like the case from New York, but 
they are not in point here. In the case at bar there is 
no question as to the validity of the law imposing a tax 
or fee upon insurance companies. But here the ques- 
tion is, who had authority to collect these fees or taxes? 
The auditor did collect them, but the law not only did 
not authorize him to do so, but the constitution forbade 
his touching them. In the case at bar, if the auditor had 
been authorized or enjoined by law to collect these fees 
from the insurance companies, and he had done so, and 
then the court had declared the law imposing the fees 
upon the insurance companies unconstitutional, the 
cases cited by the attorney general would be exactly in 
point. But here it is proposed to hold the sureties of the 
auditor liable for his failure to account for moneys re- 
ceived by him which the law not only did not authorize 
him. to receive, but fees which he was by the constitu- 
tion forbidden to receive. We understand that, for these 
sureties to be liable tv the state for the fees sued for 
here, the auditor must have collected them by virtue of 
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his office, and failed to account for them. The contract 
of the sureties with the state was a guaranty to the com- 
monwealth that Moore should faithfully perform the du- 
ties of his office; that is, that he would account and pay 
over to his stecessor all moneys received by him which he 
was authorized by the law to receive. If Moore was not 
authorized by the law to collect these insurance fees, in 
converting them to his own use, and failing to account 
for them to his successor, he has not failed to perform a 
duty enjoined upon him by law. To adopt the construc: © 
tion contended for by the state in this case would be to 
make the sureties on the official bond of a county clerk 
liable for state and county taxes paid by the citizen to 
him, which the law requires to be paid to the county 
treasurer; and if such payment should be made, and -the 
county clerk should embezzle the taxes received, can any 
principle be found in the law books upon which the sure- 
ties on his bond would be estopped from saying that he 
was not authorized by law to collect those taxes? Tor 
all wrongful acts or omissions of the auditor within the 
limits of what the law authorized or enjoined upon him, 
as such officer, the sureties are bound; but they are not 
bound to make good to the state moneys which the aud- 
itor embezzled, and which moneys he was not authorized 
to receive or collect. (People v. Hilton, 36 Fed. Rep. 172; 
San Luis Obispo County v. Farnum, 41 Pac. Rep. [Cal.] 
447; Lowe v. City of Guthrie, 44 Pac. Rep. [Okla.] 198; 
People v. Cobb, 51 Pac. Rep. [Col.] 523; Orton v. City of 
Lincoln, 41 N. E. Rep. [Tll.] 159; People v. Pennock, 60 N. 
Y. 421; Governor v. Perrine, 23 Ala. 807; Griffith v. Com- 
monuwealth, 10 Bush [Ky.] 281; Scott v. State, 46 Ind. 208; 
Hawkins v. Thomas, 29 N. E. Rep. [Ind.] 157; Holliman 
v. Carroll, 27 Tex. 23; United States v. Adams, 24 Fed. Rep. 
348; Ward v. Stahl, 81 N. Y. 406; Dedham Bank v. Chick- 
cring, 21 Mass. 314; City of San Jose v. Welch, 4 Pac. Rep. 
[Cal.] 207; State v. Bonner, T2 Mo. 387; State v. Moeller, 
48 Mo. 331; Nolley v. Callaicay County Court, 11 Mo. 447; 
Heidenheimer v. Brent, 59 Tex. 533; Saltenbery v. Loucks, 
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8 La. Ann. 95; United Stutes v. Rogers, 81 Fed. Rep. 941; 
Huffman v. Koppelkom, 8 Neb. 348; Ottenstcin v. Alpaugh, 
9 Neb. 237; State v. Holcomb, 46 Neb. 629.) 

The judgment of the district court is 


AFFIRMED. 


JOHN T. MCDONALD, APPELLEE, V. JOHN A. BUCKSTAFF, 
APPELLANT, IMPLEADED WITH WILLIAM H. B. Strout 
ET AL. 


FILED SEPTEMBER 23,1898. No. 8091. 


1. Transcript for Review: Ricuts oF Cross-APPELLANT. One party 
ehaving perfected an appeal by filing a transcript in this court, the 
other may maintain a cross-appeal on the same transcript. It 
is unnecessary for him to file a duplicate. 


2. Partnership: Pavine Contract: Prorits: Accountina. 8S. & B., 
having formed a partnership for the purpose of paving strects, 
contracted with M. that the latter should superintend the work 
and receive as his compensation twenty-five per cent of the net 
profits. Held, That in an accounting M. was restricted to the 
profits actually earned except as they might be reduced by acts 
of bad faith on the part of S: & B. 


: > —-——: Sauary. The contract between S. & 
B. provided that B. should have charge of the business of the firm 
and that he should receive a stated salary for his services in that 
behalf. Held, That in calculating the profits to ascertain M.’s 
share, this salary should be treated as an expense, although 
while the work was in progress B. had acquired §.’s interest, 


. 


4, — : 3 3 . B. was also the owner of a brick 
manufactory which furnished most of the brick with which the 
paving -was done. He borrowed money on the credit of the pav- 
ing concern and lent it to the brick concern without interest. 
Held, That as between B. and M. the interest paid on the loans 
was a charge against the brick concern, and could not be charged 
against the paving concern as an expense thereof. 


: AccounTINe: Books oF Account: EVIDENCE. M.'s 
contract providing that he should have access to the books of 
8. & B., and M., having constantly availed himself of the right, 
those books are in an accounting competent evidence on behalf 
of either party. 


6. : : : Lopreying EXPENSES: PUBLIC PoLicy. The 
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payment of money by a public contractor to induce men to re- 
main silent, or to lobby on behalf of contracts or estimates, is 
against public policy, and the courts will not compel contribu- 
tion between partners on account thereof, nor will they, when 
one partner is chargeable with the receipts, allow him credit for 
money so expended. 


APPEAL from the district court of Lancaster county. 
Heard below before HASTINGS, J. Aodified. 


The issues and facts are stated in the opinion. 


Charles O. Whedon, for appellant: 


The appellee having had access to the books, they were 
prima facie evidence against him. (Vopliff v. Jackson, 12 
Gray [Mass.] 565; Caldwell v. Isciber, 7 Paige Ch. [N. Y.] 
483.) 

Plaintiff ascertained from the books that defendant 
was drawing a salary, and having failed to object, he is 
in no position to make objection after completion of the 
work. (2 Herman, Estoppel 1165, 1172; Grant v. Cropsey, 
8 Neb. 205; Newman v. Mueller, 16 Neb. 523; Betts v. Sims, 
25 Neb. 166; St. Louis Wrought Iron Range Co. v. Meycr, 
31 Neb. 551; Cain v. Boller, 41 Neb. 721; Winchester v. 
Glazier, 152 Mass. 316.) 

The refusal of the referee to allow defendant’s charges 
for interest was erroneous. (Duden v. Maloy, 11 U. 8. C. 
C. A. 119; Helmer v. Yetzer, 61 N. W. Rep. [Ia.] 206.) 

Reference as to defendant’s charges for lobbying ex- 
penses: Johnson v. Byerly, 3 Head [Tenn.] 194. 


Joseph R. Webster, Halleck F. Rose, and Cyrus W. Fisher- 
dick, contra: 

Salary is not allowable to a partner for service in the 
partnership business, except upon an express agreement. 
(Denver v. Roane, 99 U. S. 358; Caldwell v. Licber, 7 Paige 
Ch. [N. Y.] 488; Godfrey v. White, 43 Mich. 188; 2 Bates, 
Law of Partnership sec. 770.) 

Defendant’s interest account was properly disallowed. 
(Van Ness v. Van Ness, 32 N. J. Eq. 729; Johnson v. Garrett, 
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23 Minn. 566; Dimond v. Henderson, 47 Wis. 172; Harvey 
v. Varney, 104 Mass. 486; Gray v. Haig, 20 Beav. [Eng.] 
238; Simpson v. Feltz, 16 Am. Dec. [S. Car.] 602; Catron 
v. Shepherd, 8 Neb. 308; Shaler v. Trowbridge, 28 N. J. Eq. 
595; Rogers v. Batchelor, 12 Pet. [U. 8.] 280.) 

Defendant’s charges for lobbying expenses are not al- 
lowable. Payment of money for lobbying is against pub- 
lic policy. Contracts which are void as being against 
public policy cannot be ratified. (Greenhood, Public 
Policy p. 8; Shenk v. Phelps, 6 Brad. [Ill.] 612; Coppell 
v. Hall, 7 Wall. [U. S.] 588; Thompson v. Warren, 8 B. Mon. 
[Ixy.] 491; Wheeler v. Wheeler, 5 Lans. [N. Y.] 355; 
Hunter v. Nolf, 71 Pa. St. 382; McKee v. Cheney, 52 How. 
Pr. [N. Y.] 144; Pearsoll v. Chapin, 44 Pa. St. 9; Robinson 
v. Kalbfleisch, 5 T. & C. EN. Y.] 212; Piremen’s Charitable 
Ass’n v. Berghaus, 18 La. Ann. 209; Negley v. Lindsay, 67 
Pa. St. 217; Sampson v. Shaw, 101 Mass. 145; Holman v. 
Jornson, 1 Cowp. [Eng.] 343; El Dorado County v. David- 
son, 30 Cal. 524; Crawford v. Wick, 18 O. St. 190; Oscanyan 
v. Arms Co., 103 U. S. 261; Lucas v. Allen, 80 Ky. 611.) 


IRvINE, C. 


This was an action by McDonald against Buckstaff, 
the object of which was to secure an accounting of cer- 
tain transactions growing out of the paving of streets 
in the city of Lincoln. The case resulted in a judgment 
in the district court against Buckstaff for $4,392.72. 
Buckstaff perfected an appeal to this court, and on the 
same transcript McDonald caused a notice of appeal to 
be issued and served. Buckstaff now objects to the con- . 
sideration of the case in the light of an appeal by Mc- 
Donald on the ground that Buckstaff alone provided and 
filed the transcript. The filing of a duplicate transcript 
would be an idle procedure, and the uniform practice 
of the court, which is certainly not opposed to statute, 
has been to consider a cross-appeal based on the appel- 
lant’s transcript. This practice will here be followed. 

Early in 1888 the city of Lincoln awarded to Buckstaff 
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and W. H. B. Stout contracts for paving certain paving 
districts, and for the purpose of carrying out said con- 
tracts Stout and Buckstaff entered into a partnership 
contract dated May 4, 1888, which, omitting formal parts, 
was as follows: “That the said parties have become part- 
ners in the business of paving certain streets in the city 
of Lincoln, Neb., under contracts heretofore awarded 
them by the proper authorities of said city, said contracts 
being for paving in districts numbers 8, 4, 5, 6, 7,8. Said 
partnership is limited to said business of paving said dis- 
tricts under said contracts and does not extend to any 
other business. Said partnership is to continue until 
said work is completed. 

“Bach party is to furnish and pay in one-half the cash 
required to carry on said business as the same is needed. 

“Books are to be kept which shall contain correct en- 
tries of all matters relating to said partnership business; 
said books shall contain nothing save what relates to 
said partnership business. Buckstaff shall have the gen- 
eral management and control of said business; he shall 
pay out all the money on account of said firm, and he 
alone shall draw and sign drafts, checks, and orders for 
money on said firm account. For his compensation for 
managing said business Buckstaff shall receive from said 
firm the sum of $200 per month. 

“Hach party is to bear one-half the expense of said 
business, each party to bear one-half the loss of said busi- 
ness, and each party to receive one-half the profits of said 
business. In the purchase of material for use in said 
work, both parties shall be consulted, and they shall 
agree upon the material and the price to be paid therefor 
before the same is purchased. Neither of said parties 
shall draw or take out of the firm account any money 
until the said work is fully completed.” 

Shortly afterwards the following contract was made 
between Stout & Buckstaff on the one side and the plain- 
tiff McDonald on the other: “This agreement made this 
17th day of May, A. D. 1888, by and between the firm of 
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Stout & Buckstaff and John T. McDonald, all of the city 
of Lincoln, county of Lancaster, and state of Nebraska, 
witnesseth, as follows: Said John T. McDonald is em- 
ployed by the said Stout & Buckstaff as superintendent 
of the work of paving streets in the said city of Lincolu 
under contracts heretofore awarded them by the city. 
Said John T, McDonald is to have the employment of all 
men, and the discharging of the same employed on the 
work. And also the subletting of all contract work, sub- 
ject to the approval of said Stout & Buckstaff. In con- 
sideration of the services of the said John T. McDonald 
he is to receive as his compensation twenty-five (25) per 
*cent of the net profit of said work, after deducting all 
cost and expense of said work, and said John T. McDon- 
ald is permitted to draw a sum of money not to exceed 
two hundred dollars ($200) per month from May 1, A. D. 
1888, monthly from said Stout & Buckstaff, which 
amount shall be deducted from said (25) twenty-five per 
cent of the net profit going to him. In case of the death 
of the said McDonald before the work is completed his 
legal representatives shall be entitled to receive said 
twenty-five per cent of the net profits, which said Mc- 
Donald would be entitled to receive if alive, less any sums 
he may have drawn; provided his legal representatives 
shall furnish a competent man to take the place of the 
said McDonald as superintendent, said John T. McDon- 
ald to devote his entire time and attention to said work 
and the prosecution thereof. The books and papers of 

’ said firm of Stout & Buckstaff relating to said contracts 
are to be open to the inspection of said McDonald. Said 
McDonald is to have no control over the bookkeeper of 
said Stout & Buckstaff, and no power to discharge the 
same.” 

While the work was progressing Buckstaff purchased 
Stout’s interest, so when it came to the settlement, Mc- 
Donald and Buckstaff were the only interested parties. 

The controversy relates to a number of different items 
or transactions growing out of the business performed, 
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and relates almost entirely to questions of fact; so much 
so that the encumbering of the reports with an opinion in 
the case is justified only by the statute requiring such 
opinions to be written and filed. A few general observa- 
tions with reference to the contracts are pertinent, how- 
ever, to assist in the elucidation of the particular matters 
in controversy. While in the district court and here the 
case has been to a certain extent treated as one of an 
accounting between partners, it will be seen that the ar- 
rangement was not strictly one of partnership as between 
Buckstaff and McDonald. Stout and Buckstaff had 
formed a partnership for transacting the business; they 
then contracted with McDonald that McDonald should 
superintend the work of paving, and receive as his com- 
pensation one-fourth of the profits realized by Stout & 
Buckstaff. The result of the two contracts was that the 
firm of Stout & Buckstaff was alone the contracting party 
with the city, entitled to all benefits, and charged with 
all the responsibilities of the paving contracts. Buck- 
staff was the business manager, having control of re- 
ceipts and disbursements. McDonald was in charge of 
the actual performance of the work, and had the power 
to employ and discharge workmen. While ‘he was not a 
party to the contract between Stout & Buckstaff his com- 
pensation depended upon their profits. Their profits de- 
pended upon the nature of their contracts with the city, 
the cost of performing the work, the terms of their own 
contract, and upon Buckstaff’s skill and judgment in the 
management of the business. These were all element; 
which McDonald consented to when he consented to 
measure his own compensation by the profits of Stout & 
Buckstaff. In this proceeding he cannot hold Buckstaff 
responsible for the highest degree of skill and business 
judgment. He may only hold him responsible for the 
actual profits, always with the reservation that good 
faith must be exercised; that is to say, that if the profits 
of Stout & Buckstaff were less than they should have 
been, and the decrease was due merely to mistaken judg- 
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ment on the part of Buckstaff, McDonald must abide the 
consequences; but he may hold Buckstaff responsible for 
any loss of receipts or increased expendiures due to bad 
faith on Buckstaff’s part. 

Taking up in the first place Buckstaff’s appeal, the 
first matter in controversy arises out of the disallowance 
of charges to the amount of $8,800 on account of salary 
of Buckstaff as manager of the business. The case was in 
the district court first heard by a referee under a general 
order of reference. The referee disallowed this item on 
the theory that McDonald was not a party to the contract 
between Stout & Buckstaff, and that as between McDon- 
ald & Buckstaff there was no agreement whereby the 
latter was entitled to asalary. This finding of the referee 
was approved by the district judge, but as already indi. 
cated we think the construction thus put on the contracts 
Was erroneous. The matter of Buckstaff’s salary was 
not a mere matter of book-keeping as between Stout & 
Buckstaff. It was contemplated that Buckstaff should 
have entire charge of the business operations, and to com- 
pensate him in this behalf it was provided that he should 
receive from the firm of Stout & Buckstaff a salary of 
$200 per month. If the partners had contracted to em- 
ploy a third person for this purpose there could be no 
doubt that this item would be properly an item of ex- 
pense, to be deducted from the receipts in ascertaining 
the profits of the partnership. It is none the less so be- 
cause this work was entrusted to one of the partners. 
The purchase by Buckstaff of his partner’s interest pend- 
ing the work did not abrogate this provision. McDonald 
knew, or had the right to know and might have known, 
when he agreed to receive a portion of the profits as his 
compensation, what expenses had been assumed, or were 
contemplated, which might affect the item of profits. 
This salary should have been allowed, not because it was 
a part of McDonald’s contract, but becanse it was an 
agreed item of expense in the Stout & Buckstaff contract, 
with reference to which the profits must be ascertained, 
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and because McDonald agreed to accept as his compensa- 
tion a portion of these profits. 

The referee in the district court disallowed to Buckstaff 
interest charges appearing on the books to the amount of 
$15,708.50.° These arise in the following manner: It was 
found that the brick makers near Lincoln were entirely 
unable to furnish brick to the number and of the quality 
’ required for the work, and that to procure such brick 
from a distance would be so expensive as to materially 
impair if not destroy the profit which should be realized 
under the contracts. Accordingly there was organized a 
corporation known as the Vitrified Paving & Pressed 
Brick Company, and this corporation established a plant 
at Lincoln and furnished nearly all the brick required 
for the work. Stout and Buckstaff were the principal 
incorporators, and Buckstaff seems to have acquired 
Stout’s interest. While an effort was made to show that 
other persons were interested in the brick company that 
effort was a signal failure, and the evidence entirely sup- 
ports the finding that the brick company and Buckstaff 
were substantially identical. This brick company re- 
quired a large amount of money to establish itself and 
conduct its operations. I'rom the funds of Stout & Buck- 
staff, or Buckstaff, arising out of the paving, Buckstaff 
advanced to the brick company large sums of money. He 
also borrowed on behalf of the paving concern large sums 
and advanced these to the brick company. The brick 
company paid to the paving concern no interest, and 
Buckstaff sought to charge the paving concern with in- 
terest on all money borrowed by it and advanced to the 
brick company. This charge constituted the item the dis- 
allowance of which is now complained of. We think the 
referee and the district court were quite right in disal- 
lowing this item. It is true there is evidence tending to 
show that McDonald knew of these advances and ac- 
quiesced therein. It is also true that the evidence tends 
to show that the net result of the arrangement was a de- 
cided benefit to the paving contractors, as they were 
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thereby enabled to procure brick much cheaper than they 
could be procured and shipped in from adjacent markets. 
Stil it must be remembered that the brick company was 
Buckstaff’s individual enterprise; that the borrowing of 
money on interest and re-loaning it without interest was 
not a natural or reasonable incident to the business for 
which Stout & Buckstaff’s partnership was organized. 
Such an interest charge should not, without the clearest - 
proof of an antecedent agreement to that effect, be treated 
as a proper expense of the paving work. It was an ex- 
pense of the brick company, not of the paving concern. 

The referee finds that while the work was in progress 
McDonald took men engaged thereon and, during time 
for which they were paid by Buckstaff, used them in the 
building of a house for McDonald. He did not, however, 
in the accounting charge McDonald with any amount 
because thereof, but, in-the report, disposed of this in 
connection with several other items “as afterthoughts 
sprouting out of the warmth and fertility of this hotbed 
of litigation after it commenced.” We are convinced 
that this disposition of these minor matters was entirely 
justified by the proof. It appears that the paving work 
frequently suffered delays for want of material where- 
with to proceed, and considerable laxity was evidently 
indulged during these periods. The amount of labor thus 
diverted by McDonald does not appear to any degree of 
certainty from the evidence, but it does appear that Mc- 
Donald made some payments to these men himself, and 
that certain charges for their time were made against 
him on the books. We cannot say that these charges did 
not cover the whole item of labor so diverted; or, if they 
did not, that Buckstaff suffered any damage by reason 
thereof. 

By recurrence to McDonald’s contract it will be seen. 
that he agreed to devote his whole time to the work. 
While that work was in progress McDonald, in connee- 
tion with O. P. Mason, entered into a contract with the 
city to pave certain other districts, and from this con- 
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tract he realized a profit of $4,000. Buckstaff asks that 
he be charged with three-fourths of this profit as being 
the result of services to which Buckstaff was entitled. 
The referee disallowed this item, and, we think, correctly. 
In the first place there is evidence, contradicted, it is 
true, but tending to show that Buckstaff was consulted 
by Mason before he entered into the contract with Me- 
Donald, and that Buckstaff consented to McDonald’s 
engaging therein. Even if he did not it is clear that he 
knew of McDonald’s action in that respect while the work 
was going on, and that he not. only made no protest, but 
that supplies were interchanged, and in that way the 
work of Mason & McDonald actually assisted. The work 
does not seem to have been in any sense competitive,: 
and it is not shown that Buckstaff suffered any damage 
by reason of McDonald’s engaging therein. We know 
of no rule whereby, for such a breach of contract, Buck- 
staff would be entitled to participate in the profits of the 
outside work, at least without proof that his own busi- 
ness was thereby affected. 

McDonald employed, as foreman on the work, one 
Christopher. Buckstaff claimed that Christopher spent 
his time drinking and gambling and neglected the work. 
He demanded his discharge. McDonald refused to dis- 
charge him, and Buckstaff refused thereafter to pay him 
his wages. Christopher brought suit against Buckstaft 
and recovered judgment for his wages. The referee and 
district court charged the total costs of this suit to Buck- 
staff personally. This item amounted to $78.80. We 
shall not disturb this finding. McDonald’s contract gave 
him the right to employ and discharge all men except the 
book-keeper. Under proper allegations and proof Buck- 
staff might recover for the willful retention of incompe- 
tent men, but under the contract Buckstaff had no right 
to discharge them. When McDonald refused to discharge 
Christopher his wages were a proper charge against the 
paving contract. It was Buckstaff’s duty to pay them. 
The judgment determined that they were earned. The 
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costs incurred under the circumstances were not a proper 
charge as affecting McDonald, but should be borne by 
Buckstaff alone. 

The bid of Stout & Buckstaff for the paving seems to 
have been at the rate of $1.754 per yard, but for some 
reason the contract was executed at the rate of $1.75 per 
yard, <A portion of the paving was settled for at a rate 
of $1.754, hut the discrepancy between the bid and the 
contract having been discovered the city allowed for the 
remainder only $1.75—-the contract rate. Buckstaff pre- 
sented a claim to the council for the additional half cent 
per yard. It was disallowed, and the proceedings 
stopped. Buckstaff sought to charge McDonald with the 
‘amount so lost, on the theory that McDonald had inter- 
fered and prevented the allowance of the claim. This 
charge was properly denied. If there was a mistake in 
the contract, Buckstaff lad his remedy by appropriate 
legal pYoceedings against the city for its reformation. 
If the mistake was not of such character that it might 
be so reformed then no legal damage resulted. 

Complaint is made in the briefs that McDonald was not 
charged with sufficient cash. In his petition he admitted 
receiving $8,663.41, and it is said that the referee charged 
him only with $8,292.29; but an inspection of the report 
will show that there are charges made of moneys received 
outside of the item of $8,292.29, which came directly from 
the paving contracts, more than sufficient to meet the 
admission of receipts in the petition. In this connection 
it is also argued that McDonald should be charged inter- 
est on certain loans of money made by Buckstaff. An 
examination of the evidence in this bebalf entirely justi- 
fies the conclusion which seems to have been made by the 
referee—that these loans were treated as advances on 
account of the work and carried into McDonald’s account. 
This is true except with regard to a note for $125 made 
August 1, 1889, due in ome year, and stipulated to bear 
ten per cent interest after maturity. This was an express 
contract to pay interest and was probably overlooked by 
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the referee. It was, however, brought into the account- 
ing by Buckstaff himself. He should be allowed interest 
thereon from the maturity of the note to December 31, 
1891— the date at which the referee computed the balance 
of the account. Thenceforth it became merged in the 
account. This item makes an additional charge against 
McDonald of $17.70. 

On McDonald’s appeal the principal controversy is as 
to the expenses incurred for brick used in the paving. 
The books show an expense for brick of a little over $250,- 
000. The referee first proceeded by deducting from this 
$6,483.29 on account of certain brick furnished by the 
Vitrified Paving & Pressed Brick Company, and charged 
at the rate of $11 per thousand instead of $10, the con- 
tract rate. He then made a computation of the number 
of brick used in the paving, estimated at 101 per square 
yard, and computing the price of these brick, found an 
additional overcharge of $11,355.86. He deducted these 
two items from the book figures and allowed for brick 
$232,174.39. Apparently after the draft had been made 
of his report, and before his report had been filed, he, on 
his own motion, re-opened the case for further testimony 
as to the number of brick. Complaint is made of his so 
doing, but his decision had not been rendered, and we 
have no doubt of his power, before filing his report, to 
permit the introduction of further evidence. The evi- 
dence so received was of certain persons who made an 
actual connt of the brick at some sixty-seven different 
places within the paving districts. As a result of this, 
the referee made special findings that the pavement con- 
tained, in the top course, 66.55 bricks per square yard, 
and in the bottom course 41.45. He then revised his find- 
ing of the cost of the brick by adding $10,271.80 thereto. 
The district court on exceptions by Buckstaff set aside 
the finding as to the total number of brick used, and then 
found from the evidence that the cost of brick was not 
less than $246,576. -The account was finally settled in 
accordance with that finding. As the case is presented 
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on the decree of the district court, which in this respect 
was founded on the evidence and not on the referee’s 
findings, the question before us is not what we would find 
as the correct number of brick, or whether the number 
was correctly computed by the referee, but it is whether 
the court’s finding of the total expense of the brick is 
sustained by the evidence. McDonald had at all times 
access to the books, and he availed himself of that privi- 
lege. The case so far is analogous to that of a partner- 
ship that the books are under such circumstances prima 
facie evidence on behalf of both parties. The books stand- 
ing alone would sustain the court’s finding as against 
any complaint McDonald might make. Both parties re- 
sorted to somewhat complicated processes of computa- 
tion and reached widely divergent results. The basis of 
the court’s computation does not appear in the decree. 
We have, however, pursued a method which seems as ac- 
curate as the state of the evidence and findings permits, 
and reach a result slightly in excess of the finding of the 
court, which will not therefore be disturbed. We shall 
not incumber the opinion with the detailed calculation, 
but shall content ourselves with indicating the method 
pursued. The total amount of brick paving was taken at 
205,423.63 yards. (This from the finding of the referee, 
which accords with the evidence.) We accepted the ref- 
eree’s finding of the number of brick per square yard in 
the bottom and top courses respectively. D[laving thus 
obtained the total number of brick used, we deducted 
therefrom the number of brick furnished by parties other 
than the Vitrified Paving & Pressed Brick Company, as 
shown by the books. Of these a certain number are 
shown to have been used in the bottom course alone. 
The remainder were apportioned between the bottom and 
top courses, as indicated by the referee’s finding of the 
number of brick per square yard in each. The contract 
between the Vitrified Paving & Pressed Brick Company 
and Stout & Buckstaff provided that top brick should 
lay not less than two inches by eight, or sixteen super- 
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ficial inches for each brick, and such brick were to be 
furnished at $10 per thousand, “but, for every super- 
ficial inch they will lay over the above size, we are to re- 
ceive an additional compensation according to the in- 
creased superficial inches they will lay.” The contract 
provided, as the means of determining the size of brick, 
that “as fast as each district is finished * * * it shall 
be inspected and sample bricks of the surface taken from 
several places in each block and street crossing and care- 
fully measured, and ascertain the average superficial 
inches they have laid, to arrive at a basis of settlement 
und payment.” The bottom brick was to be paid for at 
the rate of $10 per thousand, without provision for ex- 
tra-sized brick. Having, in the manner indicated, as- 
certained the number of brick furnished by the brick com- 
pany for each course, we added to the number found in 
the top course three-sixteentlis thereto, the evidence 
showing that the top brick furnished measured two and 
three-eighths by eight inches, or nineteen square inches 
instead of sixteen. Each brick therefore should be 
counted as one and three-sixteenths. This method of 
computation decreased the allowance for extra size of 
brick which the referee took from the books, and which 
was manifestly miscalculated. Nevertheless when the 
just cost of brick so furnished by the brick company was 
thus ascertained, and to this item was added the actual] 
cost of brick furnished by other parties, it was found 
_ that the court’s estimate was a few dollars below the re- 
sult reached by us. 

The referee charged as expense against the work an 
item of $728.75 as loss suffered by the discounting of city 
warrants issued in payment of the work. This was upon 
the theory that the discounting of these warrants was 
within the ordinary financial operations of the business, — 
and a matter entrusted to Buckstaff’s discretion. This 
theory of the law was correct, but an examination of the 
_ books and the evidence discloses that a number of the 
warrants were discounted at a time when considerable 
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interest had accrued. The discount suffered was for the 
most part covered by this accrued interest, and the re- 
mainder was carried into the interest account where it 
figures in another item of the report. The excess over 
accrued interest was therefore charged twice, and thal 
covered by the accrued interest should not have been 
charged unless the accrued interest was credited as a 
receipt. This item should therefore be stricken from the 
account. 

There was much controversy on the hearing over cer- 
tain items of expense of a suspicious, but unfortunately, 
perhaps, not of an uncommon, character in connection 
with such contracts. As to these expenditures Buckstaft 
testified, not very certainly, but sufficiently so to disclose 
their real character. In one place he stated: “Tt was to 
pay somebody to keep still and do as we wanted them 
to.” In another: “It was for expense of administration; 
for service rendered by people whose names I do not care 
to state.” And generally the testimony was that the ex- 
pense was for “lobbying.” From $5,000 to $5,500 of these 
expenses did not appear upon the books. The referee 
allowed it as a proper expense, on the theory that the 
contract was executed, and the parties should be left 
where they were. The court disallowed this item, but it 
allowed items of a kindred nature amounting to $1,820 
which appeared on the books. We can see no reason for 
discriminating between the two classes of items. Buck- 
staff was the business manager and received all the 
money coming from the concern. He had charge of these 
operations and the burden devolved upon him of ac- 
counting for the expenditures. As to these items he is 
asking the assistance of the court to embrace them in the 
account as charges against McDonald. Every considera. 
tion of public policy demands that money paid out by a 
public contractor to induce men to keep still, to make 
them do as he.wants them to, to lobby to secure him 
contracts, or to secure the allowance of estimates, shouid 
be considered as a corrupt and unlawful expenditure. 
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In such cases the court does not refuse to grant relief 
because the other party did not authorize the expendi- 
ture, nor does it grant relief because the other party 
did authorize it. It refuses to grant relief because the 
claim is corrupt in its nature and against public policy. 
The items entered on the books did not cease to be so 
tainted because they were so entered. If one member 
of a firm or organization engaged in public work ex- 
pends his own funds in such a manner he cannot ask con- 
tribution from the others. If he has charge of the joint 
funds and is chargeable by the others therefor, he can- 
not discharge himself by showing that he so unlawfully 
spent the money. The item of $1,820 must be disallowed 
along with the $5,000. 

An effort was made to show that the referee made an 
improper adjustment of what was called the “tool ac- 
count.” The tools used in the work were also used to a 
certain extent by Mason & McDonald, and by Buckstaff. 
individually. They were finally sold in a damaged condi- 
tion for a small sum. We are asked to readjust the ap- 
portionment made of the depreciation in the tools owing 
to their different uses. If the readjustment were made it 
could not very appreciably affect the account, and the 
condition of the item is such that no exact adjustment is 
possible. We do not feel we could improve on that made 
by the district court. 

Correcting the judgment in accordance with the re- 
sults here reached, we add to the expenses, $8,800, Buck- 
staff’s salary, and deduct therefrom the items of discount 
of warrants, $728.75, and the various so-called lobbying 
expeuses, $1,820. The net result of these corrections is 
the increase of expense account by $6,251.25, and decrease 
of profits accordingly. McDonald’s fourth of the profits 
so ascertained is found to be $15,255.50, which other 
credits allowed by the referee and court increase to $15,- 
400.36. From this there should be deducted charges 
against McDonald, as found by the court, $12,898.57, and 
also the item of interest on the note above mentioned, 
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$17.70—in all $12,916.27— leaving on the face of the ac- 
count a balance due McDonald from Buckstaff of $2,484.- 
09. From the judgment rendered in the district court 
Buckstaff was allowed to retain $625 for the payment of 
a claim in litigation. No complaint was made on this 
account and we continue the allowance. The result is 
that the judgment of the district court should be reversed, 
and judgment will be entered here similar thereto, except 
that the amount thereof will be $1,859.09, to which 
should be added interest at seven per cent from Decem- 
ber 31, 1891, when the balance was taken. 


DECREE ACCORDINGLY. 
NorvVAL, J., not sitting. 


CHARLES J. OLSON, APPELLEE, V. WALTER J. LAMB ET AL. 
APPELLANTS. ; 


Firep SEPTEMBER 23, 1898. No. 8019. 


1. Judicial Sales: PuRCHASE By ATTORNEY: Trusts. An attorney may 
not purchase at judicial sale property in which his client is in- 
terested. If he do so the client at his election may treat him 
as a trustee. 


2. : RATIFICATION. But the client by afterwards 
dealing with the attorney as the owner, may ratify the purchase 
or estop himself from claiming the benefit thereof. 

3. If the attorney conceal from the client ma- 


terial facts which might affect the client’s election, dealings 
: with the,attorney on the basis of the latter’s ownership, but in 
é ignorance of such facts, will not prevent the client, on learning 
the facts, from then enforcing the trust. 


: Contract RELATING TO Brps. A contract between two per- 
sons, whereby one of them is to bid at a judicial sale, with pro- 
visions for subsequently handling the property on behalf of 
both, will be upheld, when the intent or effect was not to chill 
bids or prevent competition, but to permit a bid to be made on 
behalf of both where neither could bid alone, 


4. 


5, Attorney and Client: JupcmentT, An attorney who purchases a 
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judgment against his client may recover thereon only the amount 
he paid and not the face of the judgment. 


6. Constructive Trustee: Fraup: AccounTine. While a constructive 
trustee, for actual fraud, may be denied reimbursement, this rule 
will not be extended to a case where the circumstances raising 
the trust were not directly the result 6f the fraud. If there was 
fraud in collateral matters this may be compensated in the ac- 
counting. 


7. Contracts: Fraup: REScIssION. A contract rescinded for fraud is 
rescinded in toto, and an adjustment of matters growing there- 
from must proceed on both sides independent of the contract. 


8. Constructive Trustee: ComprnsaTion. A constructive trustee who 
is charged with rents should be credited with his reasonable 
expenditures, and may be allowed a reasonable compensation 

- for managing the property. 

9. Attorney: TrusTS: ComPENSATION. An attorney who purchases 

for bis own benefit will not, in a suit to declare a trust, be al- 


lowed compensation for professional services in procuring the 
sale to be confirmed. 


10. Set-Off: Partnrensnure. A claim owing to a firm of which the de- 
fendant was a member cannot be set off against debts. owing 
by the defendant individually. 


11. At‘ -rney and Client: JupIcIAL SaLEs: AccouNTING. An attorney 
owued in his own right one of several liens upon property under 
foreclosure. A sale was had and to procure a re-sale he offered 
to bid a certain sum. On the re-sale he bought for $1,000 less 
than his offer. To procure confirmation he remitted $1,000 from 
his own lien. One of his clients held a lien of equal priority, 
and the bid actually made was insufficient to pay this class. 
Held, That on an accounting the client was entitled to such share 
of the $1,000 as he would have realized if the bid had been that 
much higher and no remittitur entered. 


APPEAL from the district court of Lancaster county. 
Heard below before T1BBETs, J. Reversed. 


The opinion contains a statement of the case. 


Ricketts & Wilson, for plaintiff and the Prentice Brown- 
stone Company: 


The set-off was erroneously allowed. (Dorsey v. McGee, 
30 Neb. 657; 22 Am. & Eng. Ency. Law 287, notes 1, 3; 
2 Bates, Partnership secs. 1078, 1084; Dehon v. Stetson, 
9 Met. [Mass.] 341.) 
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Where an agent is unfaithful to his trust, or abuses 
the confidence reposed in him, or engages in transactions 
by which he acquires interests adverse to those of hits 
principal, or otherwise misconducts himself in the busi- 
ness of his agency, he should be deprived of commissions 
and compensation. (1 Am. & Eng. Ency. Law 397; Larey 
v. Baker, 12 8. E. Rep. [Ga.] 684; Chatfield v. Simonson, 
92 N. Y. 209; Andrews v. Tyng, 94 N. Y. 16; Hofflin v. 
Moss, 67 Fed. Rep. 440; Cleveland & St. L. R. Co. v. Patti- 
son, 15 Ind. 70; Porter v. Silvers, 35 Ind. 295; Vennum v. 
Gregory, 21 Ia. 326; Sumner v. Reicheniker, 9 Kan. 320; 
Pollard v. Lathrop, 20 Pac. Rep. [Colo.] 171; Barnes v. 
Mays, 16 8S. BE. Rep. [Ga.] 67.) 

Where an attorney buys for himself property in rela- 
tion to which he has been intrusted with regarding the 
interests of his client, the court should compel the pur- 
chaser to act as trustee and not as owner. Where an 
attorney makes a purchase secretly and does not disclose 
that he is purchaser, the purchase is voidable at the op- 
tion of the client. The defendant claiming title through 
the judicial sale should be required to convey the prem- 
‘ises to his client and to account to the latter for the rents 
and profits. (Baker v. Humphrey, 101 U.S. 494; Johnson 
v. Outlaw, 56 Miss. 546; Briggs v. Hodgdon, 7 Atl. Rep. 
[Me.] 388; Afoore v. Brocken, 27 Ill. 23; Pearce v. Gamble, 
72 Ala. 341; Sutherland v. Reeve, 41 Ill. App. 302; Wheeler 
v. Willard, 44 Vt. 645; Barrett v. Bamber, 9 Phila. 202; 
. Wright v. Walker, 30 Ark. 48; McPherson v. Watt, L. R. 

3 App. Cas. [Eng.] 254; Davis v. Smith, 48 Vt. 269; 
Harper v. Perry, 28 Ila. 60; Stockton v. Ford, 11 How. [U. 
S.] 282; Wade v. Pettibone, 11 O. 60; Ingalls v. Rowell, 
36 N. E. Rep. [Ill.] 1018; Wélson v. Kellogg, 77 Ill. 47; 
Loyd v. Malone, 23 Tl. 48; Manhattan Cloak & Suit Co. 
v. Dodge, 21 N. E. Rep. [Ind.] 344; Crayton v. Spullock, 
13 S. E. Rep. [Ga.] 561; Phelps v. Benson, 29 Atl. Rep. 
[Pa.] 86; Hatch v. Fogerty, 40 How. [N. Y.] 492; Cun- 
ninghum v. Jones, 15 Pac. Rep. [Kan.] 572; Zeigler v. 
Hughes, 55 Tl. 288; West v. Raymond, 21 Ind. 305; Simp- 
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son v. Lamb, 7 EU. & Bl. [Eng.] 90; Baker v. Humphrey, 
101 U. S. 494; Hoff v. Irvine, 18 S. W. Rep. [Mo.] 907; 
Davis v. Kline, 9 S. W. Rep. [Mo.] 724; Suecession of 
Iloss, 8 So. Rep. [a.] 8383; Larey v. Baker, 12 8S. E. Rep. 
[Ga.] 684.) j 

Where actual fraud is shown the court should refuse 
its aid to remedy the condition of the wrongdoer. (Wal- 
ton Plow Co. v. Campbell, 35 Neb. 178; Gilbert v. Hoffman, 
26 Am. Dec. [Pa.] 105; Guckenheimer v. Angerine, 81 N. 
Y. 397; Burnham v. Heselton, 20 Atl. Rep. [Me.] 80; Con- 
necticut Mutual Life Ins. Co. v. Smith, 117 Mo. 261; Sands 
v. Codwise, 4 Johns. [N. Y.] 599; McCasky v. Graff, 62 
Am. Dec. [Pa.] 336; Goble v. O’Connor, 43 Neb. 49.) 

Any combination or arrangement between intending 
bidders which tends to prevent competitive bidding, 
renders the sale to one of such colluding bidders fraudu- 
lent and void. (Devine v. Harkness, 117 Tl. 45; Crumb v. 
Davis, 54 Ia. 25; Brisbane v. Adams, 3 N. Y. 129; Carroth- 
ers v. Harris, 23 W. Va. 177; Cain v. Cox, 28 W. Va. 594; 
Gardiner v. Morse, 25 Me. 140; Durfee v. Moran, 57 Mo. 
874; Wooton v. Hinkle, 20 Mo. 290; Hook v. Turner, 22 
Mo. 383; Abbey v. Dewey, 25 Pa. St. 413; Hamilton v. 
Hamilton, 2 Rich. Eq. [S. Car.] 355; Jackson v. Ludeling, 
21 Wall. [U. 8.] 616; Jones v. Caswell, 3 Johns. Cas. [N. 
Y.] 29; Benedict v. Gilman, 4 Paige Ch. [N. Y.] 58; 
Brown v. Lynch, 1 Paige Ch. [N. Y.] 147; Haston v. Maw- 
kinney, 37 Ta. 601; Martin v. Evans, 2 Rich. Eq. [S. Car.] 
368; Weld v. Lancaster, 56 Me. 453; Fleming v. Hutchinson, 
36 Ia. 519; Underwood v. McVeigh, 23 Grat. [Va.] 409.) 

The agreement of a bidder to pay the judgment of an- 
other in consideration of the latter not bidding is fraudu- 
lent. (Slingluff v. Eckel, 24 Pa. St. 472; Burton v. Benson, 
126 Pa. St. 431.) 


Lamb, Adams & Scott, contra: 


Neither plaintiff nor cross-petitioner could have re- 
covered the property, and there is no equity in their 
case. (Burke v. Daly, 14 Mo. App. 542; Page v. Stubbs, 39 
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Ia. 587; Wilber v. Robinson, 29 Mo. App. 165; Johnson v. 
Outlaw, 56 Miss. 541; AMfursh v. Whitmore, 21 Wall. [U. 8.] 
178; Kisling v. Shaw, 383 Cal. 425.) , 

Plaintiff and cross-petitioner are estopped from setting 
up any claim to the property. (Gillespie v. Sawyer, 15 
Neb. 536; Wilcox v. Raben, 24 Neb. 372; Forbes v. McCoy, 
24 Neb. 706; Afalley v. Thatheimer, 44 Conn. 41.) 

Neither upon the pleadings nor by the defendant’s 
conceding to the cross-petitioner the right to redeem, 
which it did not have, does the plaintiff or the cross- 
petitioner obtain anything but the naked legal right. 
(Foley v. Holtry, 41 Neb. 568; AfcCulloch v. Scott, 13 B. 
Mon. [Ky.] 172; Johnson-Brinkman Commission Co. v. 
Missouri P. R. Co., 52 Mo. App. 407; Wynkoop v. Niagara 
Fire Ins. Co., 91 N. Y. 478; Beals v. Home Ins. Co., 36 N. 
Y. 522; Platt v. Altna Ins. Co., 88 N. E. Rep. [Tll.] 538; — 
Rob v. Vose, 15 Sup. Ot. Rep. 14; Connihan v. Thonpson, 
111 Mass. 272.) 

Parties are bound to the particular form of action 
which they first adopt. (Barndt v. Frederick, 47 N. W. 
Rep. [Wis.] 6; Warren v. Landry, 42 N. W. Rep. [Wis.] 
247; O'Rourke v. Leva, 13 So. Rep. [Ala.] 747; Thomas v. 
Coultas, 76 Ill. 494; Rodcrinund v. Clark, 46 N. Y. 354; 
Stevens v. Hyde, 32 Barb. [N. Y.] 171; Kinney v. Kiernan, 
49 N. Y. 164.) 

The election to redeem the property by the Prentice 
Brownstone Company, and the acceptance thereof by the 
defendant, constitute a binding contract, from which said 
crogs-petitioner cannot retire except by the consent of 
these defendants. (Downey v. Gerrard, 3 Grant’s Cas. 
[Pa.] 64; Beardsley v. Root, 11 Johns. [N. Y.] 464; 
Finlay v. Bryson, 84 Mo. 671; Vassault v. Edwards, 43 Cal. 
465; Estes v. Furlong, 59 Ul. 802; Tobcy v. Foreman, 79 
ll. 489; Favill v. Roberts, 50 N. Y. 222; Goodman v. 
Winter, 64 Ala. 410; Sowle v. Holdridge, 25 Ind. 119.) 

Defendants are entitled to a decree against the plain- 
tiff dismissing the bill, and against the cross-petitioner, 
the Prentice Brownstone Company, for the value of the 
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improvements placed upon the property, not only for 
the amount expended, but for the amount that the im- 
provements have increased the value of the property 
over what it was at the date of the sale. (Chaney v. Cole- 
man, 13 8. W. Rep. [Tex.] 850; MeWurray v. Day, 70 Ta. 
671; Smith v. Drake, 23 N. J. Eq. 302; Freichuecht v. 
Meyer, 39 N. J. Eng. 551; Hammond v. Inloes, 4 Md. 188; . 
Bacon v. Cottrell, 138 Minn. 184; Afulford v. Minch, 3 Stock. 
[N. J.] 17; Smith v. Townshend, 27 Md. 369; MeLaughlin 
v. Barnum, 81 Md. 425; Olircr v. Court, 8 Pr. [Eng.] 172; 
Kix parte Hughes, 6 Ves. [Eng.] 617.) 

Defendants are entitled to be reimbursed for all ex- 
penses paid or incurred and for all services rendered 
while in possession of the property. (Hdwards v. Gott- 
schalk, 25 Mo. App. 549; Iddings v. Bruen, 4 Sandf. Ch. 
[N, Y.] 223.) 

Defendant is entitled to recover commissions for all 
moneys collected or paid out, and for all business done 
akout the property while trustee. (Jennison v. Hapgood, 
10 Pick. [Mass.] 111; Shirley v. Shattuck, 6 Cush. [Miss.] 
18; Afiller v. Beverleys, 4 H. & M. [Va.] 415; Barrel v. 
Joy, 16 Mass. 227; Cowing v. Howard, 46 Barb. [N. Y.] 
579; Barney v. Saunders, 16 Wow. [U. S.] 542; Brown v. 
South Boston Savings Bank, 148 Mass. 300; Rensselaer & 
S.R. Co. v. Miller, 47 Vt. 152; Tucker v. Buffum, 16 Pick. 
[Mass.] 46; Waterman v. Curtis, 26 Conn. 247.) 

The purchase by Muir and the conveyance by him to 
defendants do not change the rights of the parties. (Bee- 
son v. Beeson, 9 Pa. St. 279.) 


IRVINE, C. 

This action was brought by Charles J. Olson against 
Walter J. Lamb and his wife, for the purpose of having 
a trnst declared in favor of plaintiff in certain property 
alleged to have been bought by Lamb at judicial sale 
while he was acting as attorney for plaintiff. The Pren- 
tice Brownstone Company was made a party defendant, 
and by cross-petition alleged that Lamb was also its at- 
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torney in the foreclosure case resulting in the judicial 
sale, and it prayed that a trust be declared and convey- 
ance ordered. Both the petition and cross-petition origi- 
nally offered as a condition of the conveyance to reim- 
burse Lamb for his expenses. After the coming in of 
an answer in which Lamb; among other things, pleaded 
the agreement under which the sale was made, herein- 
after more particularly referred to, the plaintiff and the 
cross-petitioner amended their respective pleadings, 
withdrawing their offer to redeem and demanding a con- 
veyance without submitting to redemption. From the 
decree rendered appeals were taken by all parties. The 
appeal of Lamb raises, among other things, the question 
of the propriety of permitting the case to proceed on the 
amended petitions. The district court had, however, by 
its decree, required Olson to redeem, and had denied to 
the Prentice Brownstone Company any relief whatever, 
so that we cannot see how the propriety of the amend- 
ment becomes a niaterial consideration. 

Preliminary to the consideration of the merits of the 
case a statement of the somewhat complicated. facts in- 
volved becomes necessary. In this statement we shall 
endeavor to omit, for the sake of brevity and clearness, 
non-essentials and the less important details. Their 
omission from the statement, however, is no indication 
that they have been overlooked in considering the case. 
In 1892 Mr. Howell was the owner of a certain lot in the 
city of Lincoln, and undertook the construction thereon 
of a building described in the record as the “Conserva- 
tory of Music,” He made a contract with Olson for the 
stone and brick work on the building, and Olson began 
the performance of the work, purchasing material from 
several different persons to whom he became indebted 
therefor. After the work had progressed to a consider-— 
able extent, but before the building was under roof, it 
became evident that Howell was unable to proceed, and 
the decree on sufficient evidence finds that he was wholly 
insolvent. Mr. Lamb was then a member of the law firm 
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of Lamb, Ricketts & Wilson, and Mr. Olson consulted 
him with reference to his interests. Mr. Olson intro- 
duced to Mr. Lamb the agent of the Prentice Brownstone 
Company, to which Olson was indebted for stone fur- 
nished for the erection of the building. Mechanics’ liens 
were perfected both by Olson and the stone company, 
and a suit to foreclose the liens was begun by the stone 
company. About this time the firm of Lamb, Ricketts & 
Wilson was dissolved. The evidence indicates that busi- 
ness intrusted to it before the dissolution was carried 
on by one or another of the members of the late firm on 
behalf of the old firm. The business of Olson and the 
stone company was in part conducted by Mr. Wilson, but 
the evidence amply sustains the finding that Mr. Lamb 
remained the attorney of both parties until after the sale 
in controversy. There was on the property, at the time 
the liens accrued, a mortgage to the Nebraska Savings 
Bank of about $6,000. For the purpose of enabling How- 
ell to obtain a further loan Olson had consented that an- 
other mortgage be made which should have priority over 
any lien of his, and consequently the Savings Bank had 
made another mortgage loan of about $2,500. The ma- 
terial-men we have here to consider had not, however, 
waived their rights. Consequently when the decree was 
rendered in the foreclosure case it established the origi- 
nal mortgage as a first lien, a certain judgment which does 
not figure in the case as a second lien, then the liens of 
certain material-men aS a third class of liens. Of these 
the Brownstone Company had one for $1,121.35, Henry 
M. Leavitt $1,673.43, L. K. Holmes $970.87. Olson was 
individually liable for these debts. As the fourth lien 
the second mortgage of the Savings Bank was estab- 
lished. Olson’s lien followed as the fifth lien, and 
amounted to $3,708.36. This decree was rendered June 
30, 1893, and within due time Howell filed a request for 
a stay, which would operate of course to stay the sale on 
the mortgage debts. Then began a long series of negotia- 
tions for the purpose of forming a plan for purchasing 
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the property. The evidence shows that from the time the 
decree was rendered until February, 1894, when the sale 
was had, was a period of business depression and finan- 
cial stringency, and that the task of raising money suffi- 
cient to buy the property at a price protecting the me- 
chanics’ liens was, to say the least, arduous. The details 
of these negotiations are only important in so far as they 
show how Lamb has become’ interested personally in 
the litigation. The first plan was to sell the property 
subject to the first mortgage, while the execution of the 
decree in so far as it foreclosed that mortgage was sus- 
pended by the stay. It was proposed that the lienors, or 
some of them, should buy the property and Olson should 
proceed with the building until it should be inclosed, 
and so put in condition that a loan could be negotiated 
which might take care of the mortgages. This plan was 
defeated by Howell’s withdrawing his stay, The Sav- 
ings Bank mortgages had by this time been assigned to 
one Miller as trustee for certain associated banks in 
Lincoln which had lent money to the Savings Bank to 
tide it through difficulties. When the stay was with- 
drawn these banks stood ready to buy in the property to 
protect their mortgages. This they could safely do, un- 
less there were other bidders, at the lowest price for 
which the property could be bought. In this state of 
affairs Mr. Lamb undertook to arrange a plan by which 
the lien owners should advance money to make a bid on 
the property sufficient to protect them. Olson proposed 
to raise about $3,000 for this purpose, and there is evi- 
dence that Mr. Lamb offered to assist him in so doing. 
The stone company, through some of its agents, promised. 
to do its part. Mr. Leavitt was, however, unable to raise 
his portion, and at this juncture Mr. Lamb bought the 
Leavitt lien himself, at a discount of about $100. The 
court found on sufficient evidence that Lamb made this 
purchase without the knowledge or consent of Olson 
or of the stone company. It is clear, however, that they 
soon after learned of it and acquiesced therein, but:they 
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were not informed that it had been purchased at a dis- 
count, and did not learn that fact until long after the 
sale. The stone company afterwards refused to advance 
any money. Its officers stated that no agent had au- 
thority to agree so to do. The property went to sale 
without any arrangement being consummated and was 
bid in by R. D. Muir, who had become the owner of the 
Holmes lien, for $970.87. Motions to set aside the sale 
were filed by Olson, the stone company, and by Lamb as 
owner of the Leavitt lien. In connection with the mo- 
tious Olson offered, in case of a re-sale, to bid $8,500 and 
Lamb pledged himself to bid $8,000. The proof shows. 
that Olson was not at that time responsible for such a 
bid but Mr. Lamb was of ample financial responsibility. 
The court set aside the sale, and negotiations were re- 
newed for acquiring the property on behalf of the lienors. 
Of these it is sufficient to say that no result was reached 
and that the stone company refused to take any part in 
the purchase. As the time of sale approached Mr. Lamb, 
in view of his bid of $8,000, made arrangements to borrow 
$10,000 on the security of real estate by him owned. The 
arrangements had been perfected but the money had 
not reached him on February 6, 1894, when the second 
sale took place. He had on that day only about $150 to 
his credit in the bank. Mr. Muir, having the Holmes 
lien to protect, was able to temporarily command the 
use of a considerable sum, but could not safely buy un- 
less he could almost immediately dispose of the prop- 
erty and re-possess himself of the money. Within a few 
hours of the time of the sale Muir and Lamb entered into 
a contract whereby Muir was to bid upon the property 
and continue to bid until Lamb should indicate that he 
should stop. If he should get the property under his 
bid he might within ten days sell it by paying to Lamb 
the amount of the Leavitt lien. If he should fail to so 
dispose of it he was to convey it to Lamb, on Lamb’s 
paying him the amount of his bid and $500 additional, 
in which event Muir was to assign to Lamb the Holmes 
12 
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lien, which -seems:to have been a personal judgment. 
against Olson. When the property was offered Miller on 
behalf of the banks bid $7,000; Muir bid $7,001, and the 
property was sold to him. Muir failed to dispose of the 
property, and, Lamb’s money arriving, he paid Muir the 
amount of his bid, either directly or by paying the money 
to the sheriff and taking up a certified check which Muir 
had deposited. The sale was confirmed, the sheriff’s deed 
to Muir was delivered to Lamb, and Lamb at once caused 
to be recorded both that deed and a conveyance from 
Muir to him. 

After the title was thus perfected in Lamb he made a 
contract with Olson whereby Olson undertook to per- 
form the labor necessary to complete the building accord- 
ing to certain designs which Lamb had made to fit it for 
a different purpose. By this contract Lamb’s ownership 
of the Leavitt and Holmes judgments was recited, and, 
allowing certain deductions, their net amount was fixed 
at $2,500. Lamb agreed to pay Olson certain specified 
rates for labor performed on the building and on com- 
pletion of the work to release the judgments. This con- 
tract was carried out. The stone company had shipped 
a quantity of stone. which was not inwrought in the 
building prior to the foreclosure. In completing the 
building Lamb bought this stone and the stone company 
received pay from him therefor, knowing that he had be- 
come the owner of the property. Soon after the building 
was completed this suit was brought. 

It will be convenient to consider first the case of Olson 
and then that of the stone company. The position of 
Olson is that Lamb as his attorney could not without 
his consent buy the property for himself; that Lamb was 
guilty moreover of actual fraud which had a double 
effect: first, to relieve Olson from any estoppel which 
might arise by reason of his dealing with Lamb as the 
owner; and second, to deprive Lamb of all right te com- . 
pensation or reimbursement. That an attorney cannot 
himself purchase at judicial sale the property in litiga- 
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tion in which his client is concerned, and hold it to his 
own use without the consent of his client, is an elemen- 
tary principle. If he so purchase, the client may at his 
election treat lim as a trustee and enforce the trust. 
Motives are immaterial, and it is also immaterial whether 
the client actually lost or gained by the transaction. 
Such a purchase is contrary to public policy. In sup- 
port of this rule there is a multitude of authorities, some 
of which may be found in 8 Am. & Eng. Ency. of Law 
340. It therefore results that from the fact of the re- 
lationship of attorney and client alone, Olson had a right 
to the benefit of Lamb’s purchase, and could enforce the 
trust unless he had first consented to the purchase, or af- 
terwards by word or conduct elected and permitted Lamb 
to retain the property. Ordinarily undoubtedly his con- 
tracting with Lamb after the purchase, knowing him to 
be the owner, to finish the building for Lamb’s benefit, 
and so encouraging Lamb to expend money in perma- 
nent improvements, would bind Olson both as an election 
and by estoppel. The facts which it is claimed relieve 
Olson from these consequences being those which it is 
asserted amount to actual fraud, are so complicated with 
the question of Lamb’s right to reimbursement that the 
two questions can properly be considered together. We 
cannot see that the contract with Muir for the purchase 
of the property was fraudulent or that it was against 
public policy. It was not, as asserted, an arrangement 
to chill bids, nor did it seek to prevent anyone from bid- 
ding, as was the case in Goble v. O'Connor, 43 Neb. 49. 
The situation was this: Lamb was able to buy the prop- 
erty but did not possess cash on the day of sale sufficient 
to permit him then to bid. Muir, on the contrary, had an 
arrangement for the temporary use of sufficient money 
to enable him to bid, but the necessity of repaying that 
money within a short time was such that he could not 
buy without some assurance that the purchase would be 
taken off his hands. The contract then was an arrange- 
ment between two men, neither of whom could bid alone, 
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but by whom a single bid might be made if they acted 
in concert, and the case is in this aspect in line with 
Gulick v. Webb, 41 Neb. 706, where it was held that where 
the object is not to prevent competition or chill bids, but 
to enable parties to compete where without combining 
they could not do so, the transaction will be upheld. The 
remaining facts applicable to this branch of the case are 
the concealment of this contract from Lamb’s clients, 
the concealment of the fact that Lamb had become the 
owner of the Leavitt and Holmes judgments for less 
than their face value, and a fact in connection with the 
confirmation of the sale which has not yet been stated. 
So far as Olson is concerned it is clear that he did not 
know the price at which Lamb bought the Holmes and 
Leavitt liens; and while he knew that Lamb had become 
the owner of the property soon after the sale, he did 
_ not know the nature of the contract by which that owner- 
ship was acquired. In view of the duties imposed by law 
upon an attorney, the failure of Lamb to disclose to Olson 
these facts must be treated as an unlawful concealment 
thereof. The other circumstance which has been’ ad- 
verted to was that Howell had opposed the confirmation 
of the sale on the ground that it had been made for $7,001 
in the face of Lamb’s offer to pay $8,000. For the pur- 
pose. of curing this defect Lamb entered a remittitur of 
$1,000 on the Leavitt lien, and it was due to this re- 
mittitur that the sale was confirmed. Olson did not 
know of this remittitur until after his subsequent con- 
tract with Lamb had been carried out. We think that 
Lamb’s concealment of these facts from Olson was en- 
tirely sufficient to relieve Olson from the effect which 
would otherwise attach to his conduct in afterwards deal- 
ing with Lamb. An attorney who purchases judgments 
against his client at a discount cannot be permitted to 
reap an advantage therefrom. Such a purchase oper- 
ates for the benefit of the client, and the attorney ig 
entitled only to the amount he paid for the judgments. 
(Larcy v. Baker, 86 Ga. 468; Sutherland v. Reeve, 151 Ml. 
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384.) The remittitur of $1,000 from the Leavitt judgment 
of course reduced the judgment both as a lien on the 
property and as a personal obligation of Olson. Olson 
was therefore indebted on these judgments much less 
than he supposed. The difference amounted to about 
$470 on the Holmes judgment and to $1,100 on the 
Leavitt judgment. Had he known this fact he undoubt- 
edly would not have made the contract with Lamb in 
the manner in which it was made, adjusting the amount 
of his debt at $2,500 when in fact it was only about 
$1,000. Moreover, had he known the terms of the con- 
tract between Muir and Lamb he would have known or 
could have learned that Lamb stood in the attitude of 
the purchaser at the sale and could be treated as a 
trustee. Without such knowledge Lamb appeared in 
the attitude of a subsequent purchaser from Muir. But 
while these facts, by relieving Olson of his election and of 
the estoppel, retained in him a right to redeem, we do not 
think that they deprive Lamb of the right to reimburse- 
ment. The sale itself was not actually fraudulent. It 
was simply against public policy and raised a construct- 
ive trust. In every case of this character which we have 
observed the purchasing attorney has been protected iu 
his disbursement, even where he has been deprived of 
compensation for his services. The other facts were not 
inlierent in the sale or so connected with it as to taint 
the purchase with actual fraud. In the accounting Olson 
can properly be compensated for any loss sustained by 
him in consequence of the concealment practiced upon 
him by Lamb, but such concealment was undoubtedly a 
material inducement to the subsequent contract, and 
should be given the effect of releasing Olson from those 
obligations including the settlement effected thereunder. 
On the other hand we think the contention of Mr. Lamb 
is sound, that if Olson be released from the terms of that 
contract affecting him, Lamb should also be released 
from its other terms. Lamb agreed to pay the price he 
did for the work in view of the adjustment of Olson’s debt 
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to him at $2,500. The settlement thereby effected not 
being binding on Olson, the adjustment should be made 
not according to the contract, but on the basis of what 
Olson’s labor was reasonably worth in completing the 
building. 

In this connection we may here dispose of certain other 
features of the accounting had. The court allowed Lamb 
$300 for services in procuring the confirmation of the sale. 
We must regard this as an unwarranted allowance. 
The sale was on such terms that Olson was entirely 
uninterested in its confirmation, and it was evident 
that Lamb performed these services on his own behalf. 
We know of no rule which permits an attorney endeavor- 
ing to purchase for himself to receive compensation from 
his client for his efforts in so doing. The decree also in- 
cludes as an allowance to Lamb $500 for his services in 
the foreclosure case. These services were rendered on 
behalf of the firm of Lamb, Ricketts & Wilson and are 
not a proper set-off in a suit against oue member of the 
firm. Another item allowed Lamb was $750 for services 
in superintending the building. We think the rule is 
that even a constructive trustee is entitled to compensa- 
tion for managing property, where he is chargeable, with 
the rents. The decree charges Lamb with the income 
from the property; and taxes and other expenses, in- 
cluding a reasonable compensation for management, 
should in equity be deducted from the amount so allowed. 

The accounting in order to ascertain the amount re- 
quired to redeem proceeded in several particulars on a 
false basis, and we have not findings in all respects suffi- 
cient to enable us to restate the account. As to Olson 
the case must be reversed and remanded with directions 
to the trial court to retake the account, allowing to 
Olson the benefit of the discounts at which Lamb pur- 
chased the liens, including the $1,000 remittitur, and to 
allow him also the reasonable value of his work under the 
contract to cuinplete the building; to charge Lamb with. 
rents. On the other hand Lamb should be credited with 
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his actual disbursements in buying the property, in com- 
pleting the building and in managing the same. He 
should be allowed nothing for legal services, but receive 
a reasonable compensation for superintending and man- 
aging the property after he acquired title. 

_ We now reach the case of the Prentice Brownstone 
company, and what has already been stated applies in 
great measure to this branch of the case. The stone 
company positively refused to buy the property or to 
advance any nioney for the purpose of purchasing it or 
protecting its lien. The day after the sale an agent of 
the company was in Lincoln and what occurred is some- 
what in dispute. It is very evident that Mr. Lamb told 
the agent that by some means they were still in position 
to take the property and protect themselves. According 
to Lamb the statement was that “he had kept a string 
to it.’ Itis equally clear that the nature of this “string” 
was not disclosed, and that the company did not know 
that Lamb was in effect the purchaser. The company 
again peremptorily refused to take any steps. Here 
again by this action and by the company’s subsequently 
selling’stone to Lamb to complete the building, knowing 
that Lamb claimed it as his own, there would be an 
election allowing him to take the property; but the force 
of this election was avoided, in the first place, by Lamb’s 
concealing the fact that he was the purchaser and could 
therefore be treated as a trustee. Moreover the com- 
pany’s rights were unjustly affected by other facts of 
which it then had no knowledge. and of which it did not 
acquire knowledge until ‘after the building was com- 
pleted. The bid of $7,001 was just about sufficient to 
discharge the liens prior to the first group of mechanics’ 
liens, one of which was held by the stone company. The 
company did not know that the amount of the other 
liens in this class had been reduced by Lamb’s purchase 
thereof at a discount, nor did it know that the terms of 
the sale were such as to provide in whole or in part for 
the discharge of the other liens in the same class, to the 
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entire exclusion of the lien of the stone company. Then 
' when the sale w:.s confirmed Lamb’s remittitur of $1,000 
upon the Leavitt lien was to make good his offer to pay 
$8,000. Had he paid $8,000 the stone company would 
have received its proportionate part thereof as one of 
the third class of lienors. By paying only $7,001 and re- 
mitting $1,000 on the Leavitt lien Lamb in effect paid the 
whole of the excess of his offer above $7,001 to himself to 
apply on the Leavitt lien, entirely excluding the stone 
company which stood in equal priority. Such a transac- 
tion cannot for a minute be tolerated. The stone com- 
pany must also be permitted to redeem. In adjusting its 
account it should be allowed credit for such portion of 
this $1,000 as it would have been apportioned had the 
bid been that much higher and no remittitur entered. 
It should also be given the benefit of the discounts on the 
two liens. 

Finally, the court erred in entering a judgment abso- 
lute against Lamb for the amount which he obtained by 
these discounts and by the remittitur, and then calcu- 
lating the amount required from Olson to redeem at the 
full sum. This would require Olson to pay the whole 
amount and recover part back on his judgment. The 
amount owing Olson from Lamb should be deducted 
in ascertaining the amount required to redeem, and any 
judgment against Lamb should be effective only in case 
of Olsun’s failure to redeem. 

The judgment is reversed and the case remanded with 
directions to proceed in accordance with this opinion, 


REVERSED AND REMANDED, 
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IsaAAc ADAMS V. NEBRASKA SAVINGS AND EXCHANGE 
BANK. 


FILED SEPTEMBER 23,1898. No. 8253. 


. Justice of the Peace: JURISDICTIONAL AMOUNT: INTEREST. In com- 


puting the “amount in controversy” to ascertain whether a case 
is within the jurisdiction of a justice of the peace, interest ac- 
crued at the time of suit on an interest-bearing debt should be 
considered. 


. It is not the amount which the bill of particulars 
shows the plaintiff might claim, but the actual amount of his 
demand, which ascertains the jurisdictional amount. 


: : VarrancE. Where there is a variance in respect 
to the amount demanded between the bill of particulars and 


the writ, the writ controls. 


: . Where the defendant failed to appear, the justice 
of the peace had jurisdiction of the subject-matter, the amount 
for which he might render judgment according to the face of 


the writ and the indorsement thereon being less than $200. 


: Writ: DEFAULT: AMOUNT OF JUDGMENT. A statement of 
plaintiff's demand in the writ and its indorsement as $150 and 
interest, without specifying the rate of interest or the time for 
which it was demanded, authorize judgment by default for only 
$150 and interest from the commencement of the action. 


. Review: ASSIGNMENTS OF Error: CORRECTION OF ERRORS. While 


this court will not reverse a case for errors not called to the at- 
tention of the district, court and specifically assigned in this 
court, nevertheless, when, in passing upon the assignments of 

- error properly made, it is disclosed that they are not well taken 
because of an unassigned error, of which the defendant in error 
must avail himself to defeat the assignments made, and which’ 
this court must pass upon to decide the case, such error will be 
corrected. ; 


Error from the district court of Douglas county. 


Tried below before HOPEWELL, J. Reversed. 


The opinion contains a statement of the case. 


Isaac Adams, for plaintiff in error: 
Jurisdiction is to be determined by the amount sued 


for: (Brondberg v. Babbott, 14 Neb. 517; Bates v. Phoeniz 
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Publishing Co., 50 Neb. 79; Plunket v. Evans, 2 8. Dak. 
434; Wharton v. King, 69 Ala. 365; Stewart v. Thompson, 
85 Ga. 829; Raymond v. Strobel, 24 Ill. 118; Stone v. Mur- 
‘phy, 2 Ia. 35; Lamberton v. Raymond, 22 Minn. 129; Evans 
v. Hall, 45 Pa. St. 235.) 

Interest claimed as part of the original contract sued 
on must be calculated in computing the amount in con- 
troversy. (Wilson v. Sparkman, 17 Fla. 871; Denver Brick 
Mfg. Co. v. McAllister, 6 Colo. 326; Stone v. Hawkins, 56 
Conn. 111; Gregg v. Wooden, 7 Ind. 499; Schlenker v. 
Taliaferro, 20 La. Ann. 565; Barber v. Kennedy, 18 Minn. 
216; Reese v. Hawks, 63 Md. 180; Smith v. Smith, 15 Vt. 
620; Woodward v. Jewell, 140 U. S. 247.) 


Silas Cobb, contra: 


Accrued interest should not be considered in determin- ° 
ing the question of jurisdiction, nor the costs. (12 Am. 
& Eng. Ency. Law 283, 284; fisher v. Hall, 1 Pike [Ark.] 
275; Lledgecock v. Davis, 64 N. Car. 650.) 

Interest being an incident may be thrown off. (Hvans 
v. Hall, 9 Wright [Pa.] 235; Bradley v. Iall, 4 Biss. [U. 
S.] 473.) 

Plaintiff may remit the excess and confer jurisdiction. 
(Hawes, Jurisdiction of Courts sec. 33, note 4; Farley v. 
Gibls, 4 N. Y. Supp. 353.) 

The amount in controversy means the principal with- 
out interest. (Jackson v. Whitfield, 51 Miss. 202.) 

Plaintiff may remit at the trial, though, in his plead- 
ing, he claims more than the jurisdictional amount. 
(Best v. Best, 16 Mo. 530.) 

The court will not make a computation and act on the 
inference to be drawn therefrom as to the amount in con- 
troversy. (Scott v. Lunt, 6 Pet. [U. S.] 349.) 


IRVINE, C. 

The Nebraska Savings & Exchange Bank sued Adams 
on a& promissory note before a justice of the peace. It 
recovered a judgment and Adams took the case to. the 
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district court on error, and the judgment was there af- 
firmed. Adams now brings the case to this court. 
Adams, both in the district court and here, relies on a 
want of jurisdiction arising from the amount in con- 
troversy, which he claims is beyond the jurisdiction of 
a justice of the peace. The note set out in the bill of 
particulars is for $150, with interest at the rate of 10 
per cent per annum from July 22, 1890. The suit was 
begun August 22, 1895. The bill-discloses no payments, 
and it follows that, if interest is to be considered in com- 
puting the amount in controversy, the bill showed that 
more than §200 was due. The prayer of the bill of pav- 
ticulars is “for judgment upon said note for $150 and 
interest according to its tenor, and costs.” The summons 
issued by the justice recited that the plaintiff sued “to 
recover the sum of $150 and interest due on a certain 
promissory note.” The summons was indorsed: “If de- 
fendant fail to appear plaintiff will take judgment for 
$150 and int. as within specified and all costs, not to 
exceed $50.” The defendant did not appear before the 
justice and judgment was entered for $200. If, as de- 
fendant in error contends, interest is not to be considered 
in computing the amount in controversy, jurisdiction 
affirmatively appears throughout the proceedings; but 
we think that interest accrued at the time of suit, if de- 
manded, must be considered as a part of the “amount in 
controversy.” The phrase just used is that employed by 
the constitution in limiting the jurisdiction of justices of 
the peace. (Constitution, art. 6, sec. 18.) Interest is not 
so far collateral to the debt that when suit is brought it 
can with any pretense of reason be said that the interest 
as well as the principal is not in controversy. Some 
statutes, notably those regulating the jurisdiction of the 
federal courts, by their express terms, either include or 
exclude interest for this purpose. Where the statute is 
silent and uses the phrase “amount in controversy,” 
there is no reason and should be no authority for saying 
that such amount refers to the principal alone, although 
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the actual controversy may, and sometimes does, relate 
to the interest alone. All our decisions indicate a want 
of power in a justice to render judgment for more than 
$200. This must be because the demand cannot be raised 
beyond that figure, by allowance of interest or otherwise. - 
This consideration does not dispose of the case. In 
Brondberg v. Babbott, 14 Neb. 517, it was said: “It seems 
to be well settled that in a court of limited jurisdiction 
it is the amount stated in the ad damnum clause of the 
writ that gives jurisdiction even in cases where the pe- 
tition or bill of particulars states a different amount as 
that for which judgment is demanded.” We think that 
statement, although it was there obiter, is correct. The 
writ is the principal thing in acquiring jurisdiction, and 
it is that to which the defendant must look and on which 
he may rely in determining whether he shall appear and 
contest the case, or disregard it and permit the plain- 
tiff to proceed. This writ did not disclose from what 
time or at what rate the plaintiff claimed interest. In 
the absence of such data a claim for $150 and interest did 
not show that more than $200 was.demanded. More- 
over our statute provides that there shall be indorsed on 
the writ the amount for which the plaintiff will take 
judgment if the defendant fail to appear, and that if he 
fail to appear judgment shall not be taken for a greater 
amount and costs. (Code of Civil Procedure, sec. 910.) 
The strictness with which this provision has been en- 
forced may be seen in Watson v. McCartney, 1 Neb. 131; 
Co-operative Stove Co. v. Grimes, 9 Neb. 123; McKay v. 
Hinman, 13 Neb. 33. The indorsement in this case was 
that judgment would be taken for “$150 and int. as 
within specified.” Even if it be conceded that a reference 
to the body of the summons will satisfy the statutory re- 
quirement, this indorsement, neither of itself nor when 
coupled with the vague statement in the writ, specified 
an amount beyond the principal or gave data from which 
an amount might be ascertained. All except the state- 
ment of the principal is so vague that it must be re- 


Vou. 56] SEPTEMBER TERM, 1898. 125 
Adams v. Nebraska Savings & Exchange Bank, 


jected, and the court should not, on defendant’s failing 
to appear, have rendered judgment for more than $150. 
We conclude that while accrued interest, if demanded, 
must be considered in computing the jurisdictional 
amount, nevertheless, as the plaintiff may remit the ex- 
cess, if it appear that he is entitled to more than that 
amount (Code of Civil Procedure, sec. 1003), the amount 
is to be found from plaintiff’s actual demand, and not 
from the amount that the bill of particulars indicates 
that he might properly demand. (Stone v. Murphy, 2 Ia. 
35.) But when there is a variance as to the amount de- 
manded between the prayer of the bill of particulars 
and the writ, the writ governs. If the judgment which 
may be rendered under the terms of the writ.be within 
the jurisdiction of the court, jurisdiction of the subject- 
matter exists, Such was here the case. 

But we now meet this difficulty: The plaintiff in error, 
both in the district court and here, raised only the ques- 
tion of jurisdiction. He did not by any assignment of 
error in either court suggest that the judgment was too 
large. It is the established practice to disregard all 
errors where the matter was not called to the attention of 
the district court and where it is not here specifically 
assigned. In this case the investigation of the question 
properly raised discloses the error in the amount of the 
judgment, and the error is of such a character that it is 
only by considering it and determining that it was error 
that we reach the conclusion that the actual assignments 
of error are not well taken. Indeed the defendant in 
error has been compelled, to avoid the conclusion that 
there should be a dismissal for want of jurisdiction, to 
itself call attention to the real error. Under these cir- 
cumstances, and because to decide the case we have been 
compelled to notice the error and adjudicate it to be such, 
we think we should proceed to correct it. M cKay v. Hin- 
man, supra, points out the course which the district court 
should have pursued. It should have permitted the 
plaintiff to remit the excess of the judgment above $150 
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and if plaintiff saw fit to do so, have affirmed the judg- 
ment as so modified. The judgment of the district court 
is reversed and the case remanded with directions to so 


proceed. 
7 REVERSED AND REMANDED. 


Louris W. POMERENE v. SCHOOL District No. 56, 
BUTLER COUNTY. 


FILED SEPTEMBER 23,1898. No. 8233. 


1. School Districts: INpEnTEpNEss: Time Warrants. A school dis- 
trict may not incur indebtedness in the erection of a schoolhouse 
and issue in evidence thereof warrants payable at a future date 
and bearing interest. (State v. Sabin, 39 Neb. 570, followed.) 


2. : Contracts. A contract with a district board 
providing for payment in such time warrants is tainted with the 
same vice as the warrants themselves, and no recovery can be 
had thereon. 

3. ———: Contracts: AssumMPsiT. Whether a person who has per- 


formed work under such a contract may recover therefor on an 
implied assumpsit, not decided, it appearing that the action so 
far as based on that theory was barred by the statute of limita- 
tions. 


Error from the district court of Butler county. Tried 
below before WHEELER, J. Affirmed. 


Ricketts & Wilson, for plaintiff in error. 
S. H. Steele, Steele Bros., and A. J. Evans, contra. 


IRVINE, C. 


In substance the petition in the district court alleged 
that the voters of the defendant school district Septem- 
ber 12, 4887, authorized the issue of bonds in the sum of 
$16,000 to complete a ward school building and to erect 
a high school building, and at the annual meeting held 
April 2, 1888, the board of education was by the electors 
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authorized to put into the high school building, then in 
course of construction, a steam heating apparatus; that 
of the proceeds of the.bonds $4,000 was used in complet- 
ing the ward building, and $10,000 in constructing the 
high school building; that the board advertised for bids 
for the steam heating apparatus, Pomerene & Percival 
tendered a bid therefor and the contract was let to them. 
A copy of the bid and acceptance is incorporated into the 
petition. The bid provides for payments as follows: “On 
completion of the work $325 cash payment; $500 in war- 
rant due Sept. 1, 1890; $500 in warrant due March 1, 
1891.” The petition then alleged that the board of edu- 
cation accepted the work September 2, 1889, and issued 
warrants in accordance with the contract; that the war- 
rant last to mature had.not been paid, although a tax 
had been levied and collected sufficient to pay it. It was 
further averred that the price stipulated was the reason- | 
able value of the work performed, and that the claim is 
now the property of the plaintiff. A demurrer to this 
petition was sustained, and the action dismissed. It will 
be seen that the petition, while drawn in a single count, 
has atriple aspect. It might be regarded as a suit on the 
warrant, a suit on the special contract, or on a quantum 
meruit. 

So far as the action is based on the warrant it has al- 
ready been by this court decided adversely to the plain- 
tiff. (State v. Sabin, 39 Neb. 570.) That was an applica- 
tion for a.writ of mandamus to compel payment of the 
warrant. At the close of the opinion it is said that the 
court was not then required to determine what remedy, 
if any, was open to the plaintiff; certainly it was not 
mandamus. While therefore only the duty of paying the 
warrant was there directly determined, it was held that 
no such duty existed for the reason that the school board 
was without authority to issue a “time warrant”—that 
is, one payable at a future day, and bearing interest. 
That decision had for its fundamental principle that a 
district board is limited in its power by the statutes, and 
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that the statutes provide for the creation of debts for 
erecting schoolhouses by the issuing of bonds. To per- 
mit time warrants to be issued would be to suffer an 
evasion of the statutory conditions under which alone 
such indebtedness may be incurred. The decision fo}- 
lowed School District v. Stough, 4 Neb. 857, where it was 
said that contracts for the erection of schoolhouses 
should be made with reference to the funds in the treas- 
ury for that purpose, and that the board has no power to 
draw warrants on a fund which has been proposed but 
not raised. Andrews v. School District, 49 Neb. 420, is in 
line with the foregoing cases. Counsel refer to certaiu 
statutory provisions which they claim imply a right to 
incur indebtedness otherwise than ‘by issuing bonds, und 
we are asked to reconsider the questions decided in the 
cases cited. The most that can be said of this branch of 
‘the argument is that it shows that the main question 
would as one of first impression be one whose solution 
would be attended with doubt, but that is true of all 
questions where precedent is of real assistance. It is 
only those questions where the precedents are clearly 
wrong that call for re-examination. Where the point 
is on principle doubtful stare decisis is a safe maxim. 
The reasons which render the warrant unenforceable ap- 
ply with equal force to the contract. The case is not like 
Andrews v. School District, where the contract was lawful 
and only the warrants void. Here the contract expressly 
provides for payment in illegal warrants, and is tainted 
with the same vice as the warrants themselves. 

It is suggested that it is only the district board which 
is prohibited from incurring debts in such manner, and 
that the electors themselves may do so or authorize the 
board in that behalf.: But the authority from the electors 
here pleaded is merely to put in the steam heating ap- 
paratus. The requirement of payment in time war- 

rants appears for the first time in the contract made 
by the board. The authority granted was to be exer- 
cised in a lawful matter. The record affords no basis 
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for an inquiry as to the soundness of the distinction 
suggested. 

Nor can we in this case determine whether, the work 
having been performed and accepted by the district, an . 
implied assumpsit arose to pay therefor. If such an ob- 
ligation existed the cause of action arose on completion 
of the work, or at latest on its acceptance, which is shown 
by the petition to be September 2, 1889. This suit was 
brought June 7, 1895. ‘The statute of limitations is a de- 
fense presented by the demurrer, and affords an effective 
bar to the implied assumpsit. 

2 AFFIRMED. - 


WESTINGHOUSE COMPANY V. JOSIAH H. TILDEN. 
FILED SEPTEMBER 23, 1898. No. 8238. 


1. Principal and Agent: BreacH OF CONTRACT: ACTION FoR Comis- 
sions: PLEADING. A contract between a manufacturer and a 
“selling agent provided that on deferred payments commissions 
should be paid only on payment of the notes representing such 
deferred payments, and in proportion as payment should be 
made. In an action for commissions the agent declared solely 
on the contract and alleged no breach except failure to pay. 
Held, That he could not, under such averments, recover ecommis- 
sions on unpaid notes, on the theory that the principal had been 
negligent concerning their collection. 


2. : : 3 : AMENDMENT: Proor. An amendment 
to such a petition, alleging that oral agreements and correspond- 
ence had modified the contracts, was insufficient to sustain preof 
of such damages, the amendment not alleging what modifications 
had been made. 


3. Violation of Instructions to Jury. A verdict in plain disregard 
of the instructions of the court is contrary to law. 


4, Evidence: Lerrers: Corres. Letter-press copies of letters are but 
secondary evidence, and are not admissible against objection 
without showing the loss of the originals or giving notice to pro- 
duce them. 


Error from the district court of York county. Tried 
below before Batnrs, J. Reversed. 
13 
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Mockett & Polk, for plaintiff in error. 
Harlan & Taylor, contra, 


IRVINE, C. 


Josiah H. Tilden for several years acted as agent for 
the Westinghouse Company in selling farm machinery, 
and brought this suit to recover moneys alleged to be 
due for services, for commissions on goods sold, and for 
moneys paid at the defendant’s request. The petition 
alleged three written contracts—one for the year 1888, 
one for 1889, and one for 1890—and recovery was sought 
only on the basis of these contracts. A verdict was re- 
turned within the amount alleged in the petition to be 
due, but for more than that amount, deducting there- 
from claims admitted during the trial to be erroncous. 
A remnittitur of $75 was entered and judgment rendered 
for the remainder. The defendant brings the case here. 

The judgment cannot be sustained. The written con- 
tract sued on provided on what terms Tilden should make 
sales. He was required to take notes to the company 
for deferred payments and transmit them to the com- 
pany. He might retain his commissions on cash pay- 
ments, but as to the deferred payments the contracts 
provided in unmistakable terms that the company should 
remit him his commissions only in proportion as payment 
should actually be made. A large portion of the recovery 
was for commissions represented by unpaid notes, and 
an instruction permitted a recovery in such case, pro- 
vided the defendant had refused to turn the notes over 
to plaintiff to collect, and had failed to use reasonable 
diligence whereby the notes would have been collected. 
There was no requirement in the contract that the de- 
fendant should send the notes to plaintiff for collection, 
and there was no averment in the petition that the de- 
fendant had by its negligence failed to collect the notes. 
The plaintiff, after the evidence was in, moved to amend 
his petition to conform with the proofs in several re- 
spects; among them being to add: “Also by oral agree- 
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ments and the said written and printed contracts as 
modified by correspondence and concessions made by de- 
fendant to plaintiff during the time plaintiff was in the 
employ of defendant.” Leave to so amend was given, 
but the amendment was not in fact made, and it is im- 
possible to tell where the interpolation was to be made. 
But even had it been made in such connection as to indi- 
cate a pleading of some change in the contracts sued on, 
the words sought to be interpolated would not show what 
changes had been made in those contracts, and would 
show no right to recover in the respects referred to. So 
far as the verdict is founded on commissions on unpaid 
purchase-money, it is excessive and does not respond to 
the issues. 

The record also discloses that the jury allowed interest 
on the different items from the dates of the respective 
transactions. This was contrary to one of the instruc- 
tions, and in that respect the verdict was contrary to 
law, whether or not the instruction was correct. (Ault- 
man v. Reams, 9 Neb. 487; Omaha & R. V. R. Co. v. Hall, 
33 Neb. 229; Standiford v. Green, 54 Neb. 10.) 

There were received in evidence over the objections of 
defendant a number of letter-press copies of letters ad- 
dressed by plaintiff to defendant. If they were genuine 
the originals were presumably in possession of the de- 
fendant. They were not accounted for, por was any 
notice given to produce them. Such copies are secondary 
in their nature. (Delaney v. Errickson, 10 Neb. 492; Ward 
v. Beals, 14 Neb. 114.) In the latter case the court refused 
to reverse a judgment for a similar error because no pre- 
judice appeared. All the facts except one disclosed by 
the copies being otherwise fully established, and that 
one being immaterial, that view was proper. Here, how- 
ever, the letters related to matters directly in issue and 
also tended to show that plaintiff had been persistently 
seeking a settlement which defendant seemed to be evad- 
ing. They were very prejudicial in their character. 


REVERSED AND REMANDED. 
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MOLINE, MILBURN & STODDARD COMPANY V. SAMUEL 
HAMILTON BT AL. 


FILED SEPTEMBER 23, 1898. No. 8258. 


J. Replevin: INTERVENTION: Finan OrpeR: Aprran. A third person 
filed a petition of intervention in a replevin case in the county 
court. He obtained leave to do so, but at the time of judgment 
his petition was dismissed, after a finding for plaintiff. Held, 
that this was an adjudication of the merits against him, and he 
might appeal from the judgment. 


2. Joint Appellants: QUESTION NoT RAIsED BELow. An objection that 
by the default of one of two joint appellants the appeal failed 
as to both, not examined, because preserved only by objecting 
to the evidence on the trial. 


3. Intervention: PLEADING. An intervener must plead some interest 
in the subject-matter of the litigation; a mere denial of plaintiff’s 
right is insufficient to give him a standing in court. 


4, An interest in the intervener isa traversable fact, 
and in a case appealed from the county court the assertion of 
such interest in the petition of intervention in the county court 
does not excuse the failure to plead it, and so tender an issue 


in the district court. 


Error from the district court of Douglas county. 
Tried below before BLain, J. Reversed. 


James H. McIntosh, for plaintiff in error. 


B. N. Robertson, contra. 


IRVINE, C. 


The Moline, Milburn & Stoddard Company sued out 
from the district court of Douglas county a writ of re- 
plevin for certain wagons. The B. N. Ousterhoudt Spring 
Wagon Manufacturing Company and Samuel Hamilton 
were made defendants. No service was obtained on the 
Ousterhoudt Company. The wagons were taken under 
the writ from Hamilton and delivered to plaintiff. Gar- 
wood P. Butts intervened by petition, asserting a lien 9% 
warchouseman On the trial in the county court there 
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was a finding for plaintiff, an order dismissing the peti- 
tion of intervention, and judgment for plaintiff. Hamil- 
ton and Butts filed a joint appeal undertaking and took 
the case to the district court, where the plaintiff filed — 
his petition against the original defendants alone. Ham- 
ilton made default. Butts answered the petition by deny- 
ing all its averments except as to the value of the prop- 
erty. On the trial the plaintiff objected to the introduc- 
tion of any evidence on behalf of Butts. The objection 
was overruled. At the close of the evidence the court 
peremptorily directed a verdict for Butts for the amount 
which his testimony showed was due him. The plaintiff 
tendered an instruction that it was entitled to a verdict 
against Hamilton who had made default. Judgment fol- 
lowed in favor of Butts for a delivery to him of the prop- 
erty or payment of the amount of his claim. 

The plaintiff, who brings the case here, asserts that 
Butts did not become a party, and for that reason should 
not have been heard. We do not think the record bears 
that construction. It shows that in the county court 
Butts was given leave to file his petition of intervention. 
The order at the time of judgment dismissing it was not 
a refusal to permit him to be heard, but a final judgment 
against him on the merits of his claim, from which he 
had a right to appeal. 

It is also argued that, the appeal being joint and Ham- 
ilton having made default, the whole appeal fell. We do 
not consider this, because the question could not be prop- 
erly raised, as was here attempted, by objection to evi- 
dence on the trial. The same is true of the suggestion, 
which at once occurs, whether a defendant and an inter- 
vener claiming distinctly from one another can both ob- 
tain the position of appellants under a single undertak- 
ing. 

The exceptions to the instructions were well taken. 
Butts’ only pleading in the district court was an answer 
to the petition, in effect a general denial. The petition 
asserted nothing against him. It alleged that plaintiff 
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was the owner and entitled to the possession of the chat- 
tels and that Hamilton and the Ousterhoudt Company 
_unlawfully detained them. These were the material aver: 
ments traversed by Butts. Their denial showed no right 
in the intervener to the property and could not found a 
judgment for its delivery to him. The defendant in re- 
plevin it is true may under a general denial show a spec:ai 
interest in himself where such evidence negatives plin- 
tiff’s averment of right of possession and unlawful deten- 
tion by defendant. But a stranger may not intrude him- 
self into a case without any interest in the subject-matter 
and defeat plaintiff by denying his right as against the de. 
fendant. Much less may such stranger without interest 
obtain judgment for a delivery to him of the property in 
litigation merely by disputing plaintiff’s right. The first 
requisite of an intervention is that the intervener show 
that he claims an interest in the subject-matter of the liti- 
gation. (Code of Civil Procedure, sec. 50a.) This is well 
illustrated by two cases of the same title—Welborn v. 
Nskey, 25 Neb. 193, 25 Neb. 195. Tach was replevin, in 
each there was an intervention, in each the district court 
had failed to rule on the petition of intervention, and the 
intervener sought a reversal for that reason. . In the 
latter the jadgment was reversed. In the former it was 
affirmed, for the reason that the petition of intervention 
showed no interest in the intervener, and the error was 
therefore without prejudice. The assertion of an interest 
in the original petition of intervention in the county court 
was not enough. Under our practice new pleadings are 
filed on appeal. The allegation of an interest in the in- 
tervener was a traversable averment, and the intervener 
should, by appropriate pleadings, have made the aver- 
ment in the district court, and so tendered an issue. As 
the case stood the plaintiff was on the pleadings and 
_ proofs entitled to judgment against Hamilton, and Butts 
had, under his answer, no standing in court. 


REVERSED AND REMANDED. 


VOL. 56] SEPTEMBER TERM, 1898. 135 


Lamb v. Lynch. * 


Mary LAMB ET AL. V. LIZZIE LYNCH ET AL 
FILED SEPTEMBER 23, 1898. No. 8291. 


1. Perpetuities: DrEvisr To BisHop AND Successors. The rule against 
perpetuities is aimed against undue restraints on alienation. A 
devise to a named bishop and his successors, without such re- 
straint, does not offend against the rule. 


2. Opinion Evidence: INsAxiTy. Non-expert witnesses can be per- 
mitted to express opiuions as to the sanity or insanity of a per- 
son Only when they have shown other sufficient qualifications, 
and have stated the facts and circumstances upon which their 
opinion of mental condition is based. 


3. Testamentary Capacity: INSTRUCTIONS: REVIEW. The court having 
of its own motion instructed the jury as to the bearing of the 
testator’s conduct, previously to executing a contested will, on 
the question of his mental condition at the time of sucb execu- 
tion, it was error to refuse an instruction, correct in law and 
applicable to the evidence, as to the bearing of his subsequent 
conduct on the same issue. 


Error from the district court of Douglas county. 
Tried below before Knyson, J. Reversed. 


T. J. Mahoney and Mahoney & Smyth, for plaintiffs in 
error. 


C. A. Baldwin and George W. Doane, contra. 


IRVINE, C. 


James M. Ryan, a priest of the Catholic Church, died 
in Omaha, March 25, 1894, leaving an instrument, exe- 
cuted in due form, purporting to be his last will and tes- 
tament. By this there was bequeathed to Father Ryan’s 
sister, Mrs. Mary Lamb, $8,000. The remainder of the 
estate—quite considerable in value—was bequeathed 
and devised “to the Rt. Rev. Richard Scannell, Roman 
Catholic Bishop of the diocese of Omaha, and to his suc- 
cessors in the bishopric of said diocese, to be disposed 
of or used by said bishop in whatsoever manner said 
bishop shall deem of greatest advantage to the Roman 
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Catholic Church in said diocese.” The instrument was 
propounded for probate by Mrs. Lamb, and its probate 
contested by certain nephews and nieces of Father Ryan, 
heirs at law and distributees. The grounds of contest 
were, first, that the will by its terms was invalid; sec- 
ondly, that at the time it was made Father Ryan was 
not of sound or disposing mind; thirdly, undue influence. 
The county court admitted the will to probate. On ap- 
peal to the district court there was a verdict for the con- 
testants. The proponent, with whom joins the bishop, 
‘brings proceedings in error from the judgment denying 
probate which resulted from the verdict. : 

If, as contestants assert, the will is invalid on its face, 
the judgment must be affirmed without regard to what 
occurred on the trial. The illegality asserted is that the 
clause quoted creates a perpetuity. But we cannot read 
that clause in any manner even implying the slightest 
restraint on alienation, and it is only an undue restraint 
on alienation which creates a forbidden perpetuity. The 
grant to the present bishop and his successors is a limi- 
tation of the estate. It does not create estates in remain- 
der to the various successors. Moreover there is an ex- 
press grant of the power of alienation. 

The contention at the trial was, not that Father Ryan 
was insane in the usual sense, but that when the will was 
made he was so affected by bodily disease that he was 
for the time being incapable of exercising that degree of 
reason which the law in such case demands. Much of the 
evidence on this issue was in the form of opinions by wit- 
nesses not experts. All this testimony was objected to 
and the rulings admitting it are assigned as error. The 
character of this evidence and the foundation laid there- 
for may be illustrated by the testimony of Mrs. Lynch, a 
niece of the decedent. She testified that she knew Father 
Ryan; saw him at Mrs. Lamb’s house in December, 1891, 
when he was there sick. He went there December 17. 
She saw him “mostly every day” the first week of his 
illness. Saw him December 25 (the day the will was 
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executed). She that day went to his room and talked to 
him. Hewasin bed. lourteen years before the trial she 
had kept house for him for a period of about three years. 
He had often promised he would give witness a house 
and lot. He had never in fact compensated her for her 
services. The day after the will was made she called on 
him. Tears came to his eyes, and he said: “Lizzie, I 
didn’t intend to treat you that way. I didn’t know what 
I was doing.” He was in a very bad condition. Solely 
on this foundation the following question was asked: 
“Irom your acquaintance with Father Ryan as you have 
detailed it to the court and jury, tell the court whether 
or not on the evening of this 25th day of December, 1891, 
Father Ryan was in condition to transact ordinary busi- 
ness.” She answered in the negative. The conditions 
under which the opinions of witnesses, not experts, may 
be received on such an issue, have been several times 
defined by this court. Such opinions may be received 
only when they come from persons who have observed 
the person in question frequently and for a considerable 
period, and then only after they have narrated the facts 
on which their opinion is based. (Schlencker v. State, 9 
Neb, 241; Shults v. State, 37 Neb. 481; Polin v. State, 14 
Neb. 540; Pfleager v. State, 46 Neb. 493; Hay v. Miller, 
48 Neb. 156; Hoover v. State, 48 Neb. 184.) The latter 
requirement is not merely of proof wherefrom it may 
appear that the witness had opportunities for observation 
‘justifying the formation of some opinion, but it is a re- 
quirement that the specific facts leading to the opinion 
be stated to the jury. The same rule prevails in most of 
the states, and while the reason therefor does not seem 
to have been stated in any of our opinions, it may be 
found from an examination and comparison of decisions 
elsewhere which this court has expressly followed, or 
which have been called to its attention in the investiga- 
tion of the earlier cases. Among such cases are the fol- 
lowing: Clapp v. Fullerton, 34 N. Y. 190; State v. Stickiey, 
41 Ia. 232; State v. Klinger, 46 Mo, 224; Grant v. Thompson, 
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4 Conn. 203; Shaver v. AYcCarthy, 110 Pa. St. 339; Zol- 
comb v. State, 41 Tex. 125; Connecticut Mutual Lnfe Ins. 
Co. v. Lathrop, 111 U. S. 612. The witness must detail 
the facts to the jury, for its information, not to inform the 
court as to his opportunities to observe; and this to afford 
the jury means of determining what credit should be 
given to the opinion. Indeed the facts are the principal 
thing; the opinion, an incident. The facts being nar- 
rated, the witness may then, by such an opinion, say what 
impression they created on his mind at the time of the 
occurrence. Thus the jury has the basis for a judgment 
of its own—the aid of the witness’s opinion, and the 
means of weighing that opinion. It will be seen that the 
testimony of Mrs. Lynch was wholly wanting in this re- 
spect. She showed a long acquaintance and apparently 
intimate relations with Kather Ryan and that she had 
seen him frequently about the time in question. But de- 
tails as to his condition, his conduct, his appearance are 
entirely missing. There is, it is true, a repetition of a 
short remark the day after that to which the inquiry im- 
nediately relates, but this remark throws no light on 
the issue we are now considering. His language might 
have been that of a person entirely sane or wholly de 
mented. With the other witnesses the foundation was 
similar, except that a brief conversation with Father 
Ryan, immediately after the will was executed, was re- 
lated. The conversation was not significant of mental] 
condition. If that was all these witnesses observed, and 
on which they entirely based their opinion, the opinion 
should have been excluded because not founded on suffi- 
cient data. (Shaver v. McCarthy, supra.) If other facts 
were by them observed and used in forming the opinion, 
they should have been narrated. By this we do not mean 
that, before the opinion may be received, the witness 
must, to the remobtest minutiz, detail every fact which 
has in any degree influenced his judgment. That is im- 
possible. Unremembered trifles of appearance, gesture, 
accent, may have had an influence on the mind. It is 
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precisely for the sake of obtaining in brief the resultant 
of these details, impossible of portrayal, that some courts 
permit the opinion to be given. But it is necessary that 
the essentials be narrated and detailed to such an extent 
that the jury may judge of the correctness of the opinion 
formed, and, therefore, from those facts itself form a con- 
clusion. 
Tather Ryan lived more than two years after the will 
-was executed. He recovered his health, at least to the 
extent that be made a journey to Chicago, and from time 
to time performed duties appertaining to his priestly 
office. There was evidence tending to show that after hi: 
recovery the lawyer who drew the will and who had re- 
tained it after execution, told Father Ryan that he had 
heard talk of the latter’s having made a provision for 
Mrs. Lamb different from that made in the will, and that 
he preferred for that reason to place the will in Fathev 
Ryan’s custody; that Father Ryan kept the will for about 
a year and then gave it into the custody of Mrs. Lamb. 
The proponent requested the following instruction: “It 
will be your duty to inquire and determine from all the 
evidence in the case what the mental condition of the de- 
ceased was at the time of making the will in question, 
as his mental condition at that time will have to control 
as to whether he was of sound mind in making the will, 
and in this connection if you find from the evidence that 
he had the will in his custody and possession for a long 
period of time between the date of its execution and the 
time of his death, that during said time he was in the 
full possession of his mental faculties and uninfluenced 
by any coercion or undue influence and delivered said 
will to the witness Anna Lamb with instructions for its 
safe-keeping, you will take that fact into account as a 
circumstance bearing upon the question of his mental 
condition at the time the will was executed.” This was 
refused. There was also testimony tending to show that 
Father Ryan had previously expressed an intention to 
provide for other relatives and declared he would give 
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nothing to the church. The court of its own motion in- 
structed as follows: “If you believe from the evidence 
that said testator before executing said instrument had 
expressed any fixed purpose and intention regarding the 
disposition of his property at variance with the pro- 
visions of his said will, then you may consider whether 
or not the provisions thereof are consistent with mental 
soundness and with his previously expressed and fixed 
purpose, if any; and if you find they are so, then those 
facts also may be weighed by you in determining the 
question of mental soundness of said testator at the time 
of the execution of the written instrument under con- 
sideration.” It is not always error to refuse an instruc- 
tion correct in the abstract and applicable to the evi- 
dence, asked for the purpose of explaining the bearing 
of particular evidence singled out from the mass; but 
here we think the former instruction should have been 
given. It was applicable to the proof, stated the rule 
correctly, and related to evidence the pertinency of which 
might not be realized or properly understood in the ab- 
sence of an instruction. The court had of its own motion 
instructed in a similar manner as to the pertinency of 
I'ather Ryan’s past conduct, and justice demanded that 
on proper request it should also instruct as to the perti- 
nency of his subsequent conduct. 


REVERSED AND REMANDED. 


BRENNAN-LOVE COMPANY V. JAMES H. McInrosxH. 
FILED SEPTEMBER 23,1898. No. 9791. 


1. Bill of Exceptions: AMENDMENTS. In settling a bill of exceptions 
it is not sufficient that a paper containing suggestions of amend- 
ments be attached, and that it be disclosed that such amenda- 
ments were allowed. Amendments which are allowed should 
be actually made in the body of the bill. 
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2. : CorRRECTIONS AFTER SETTLEMENT. A district judge has aa- 
thority, after the expiration of the time for settling a bill of 
exceptions, to make corrections therein, if it be found not to 
disclose what it was intended to at the time of settlement. 

3. : Return vor Correctioxs Betow. If it be disclosed, after 


the bill reaches this court, that it does not disclose what the 
trial judge intended at the time of settlement, it will be re- 
manded to the district court for correction under his supervision. 


PROCEEDING to review an order of the district court 
of Douglas county overruling a motion to quash the bill 
of exceptions. Heard below before DicKINson, J. Ie- 
manded for amendments. 


Meikle & Gaines, for plaintiff in error. 
Charles A. Goss and James H. McIntosh, contra. 


IRVINE, C. 


In this case the defendant in error moved in the district 
court, after the bill of exceptions had been settled, that 
the certificate thereto be cancelled and the bill quashed. 
The motion was overruled and tle defendant has filed 
here a supplemental transcript embodying the proceed- 
ings, and seeks a review of the action of the district court 
on the motion. 

The record discloses that the plaintiff in error, the de- 
fendant in the district court, within the time limited 
tendered to defendant in error a proposed bill of excep- 
tions. The defendant in error returned it proposing eight 
amendments. Of these seven related to more or less 
formal changes in the transcript of the oral testimony, 
the remaining one suggested that a copy of a telegram 
in evidence was incomplete in that it disclosed the mes- 
sage alone and did not show the check marks, whereby 
the time and manner of transmission are indicated. 
Plaintiff in error wrote on the paper proposing the 
amendments: “he amendments hereby proposed are ac- 
cepted by defendant,” and, with the paper attached to 
the bill, presented it to the trial judge, who settled the 
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bill in that condition, the amendments not being in fact 
made. The motion to quash the bill was founded on the 
failure to incorporate the amendments, it being claimed 
that unless the amendments be in fact made there is no 
authority to settle the bill without notice. On the hear- 
ing of the motion the court ordered the plaintiff in error 
to attach to the bill a true copy of the telegram or the 
original thereof, and the latter having been done, over- 
ruled the motion, on the theory that the remaining 
amendments were sufficiently disclosed by the sugges- 
tions thereof. 

It is quite correctly contended by defendant in error 
that amendments are not properly made by a separate 
paper suggesting and allowing them. They should be 
incorporated into the bill before it is settled. This court 
will not look to several papers to find what the bill was 
intended to be. On one occasion at least this court has 
referred a bill so settled back to the trial judge that the 
amendments allowed might be incorporated under his 
direction. 

The further contention of defendant in error that, after 
the expiration of the statutory time for settlement, the 
district judge'‘had no power to make or permit an amend- 
ment, and that the whole bill must therefore fail, cannot 
be adopted. It is true that a bill of exceptions is the 
creature of statute, and can be allowed only within the 
time fixed by statute. But where a bill of exceptions has 
been settled within that time it becomes a part of the 
record, and if it be incomplete, or by mistake fail to rep- 
resent what it was intended to when the judge allowed it, 
the judge has the same power to correct it that he has to 
make any other part of his record speak the truth. This 
court must take the bill as it comes from the trial court, 
but for many years it has been the practice, when it ap- 
peared that the bill failed to show what the district judge 
at the time of allowance intended that it should show, 
to remand the bill to that judge that it might be corrected 
under his supervision. (dlacfarland v. West Side Improue- 
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ment Ass’n, 47 Neb. 661, 53 Neb. 421.) In ordering the 
telegram to be attached the trial judge did only what 
this court on a proper showing would have directed him 
to do. i , 

But the bill is still imperfect in that it fails to con- 
form to the other amendments suggested and allowed. 
We have no authority to go through the bill and change 
it in these particulars, and while the papers attached 
show what these amendments should be, unless they be 
incorporated in the body of the bill it will be impossible 
to examine it properly. The action of the district court 
in overruling the motion to quash is affirmed, but the 
record will be returned to the trial judge with directions 
to cause the other amendments to be actually made. 


ORDER ACCORDINGLY. 


Sratn of NEBRASKA, EX REL. SOCIETY or THE Homn 
FOR THR FRIENDLESS, V. JOHN F. CORNELL, AUDITOR, 


FILED SEPTEMBER 23, 1898. No. 10008. 


1. Claims Against State: APPEAL FROM Decision or AupiToR. Under 
the constitution every claimant against the state has the,right 
to have the auditor examine and pass upon his claim, and to ap- 
peal to the district court from an adverse decision. 


: OrFicers, Statutes conferring power on other offi- 
cers to examine claims, and requiring the approval of such other 
officers before the claim is paid, are at the most requirements 
as to evidence. They cannot deprive the auditor of the power 
of passing on the claim or the claimant of the right to appeal. 


: Recorp oF Acpiror. The auditor is required to keep a 
record of his action on claims. A memorandum made on a 
voucher returned to the claimant is not such a record. 


4, : : Correcrions. The auditor, if his records are by 
mistake or otherwise made to incorrectly state his action, may 
eorrect them by making them show what was actualy done. 


. : Dury or AvDITOR: Manpamus. If.the auditor refuscs to 
examine or pass upon a claim, this court will net examine into 


ot 
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the merits of the claim as a means of determining whether ac- 
tion would be available to the claimant. It will compel action 


and leave the merits to be examined in the manner provided by 
law. : 


ORIGINAL application for mandamus to require the 
auditor of public accounts to examine, audit, and allow 
or disallow claims presented by relator against the state. 
Writ allowed, 


J. H. Broady and H. A. Babcock, for relator. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, contra. 


IRVINE, C. 


This case is akin to State v. Williams, 54 Neb. 154, and 
State v. Cornell, 54 Neb. 158. It grows out of the same 
controversy and involves a portion of the claims involved 
in the latter case. State v. Cornell, supra, was an applica- 
tion for a writ of mandamus to compel the payment of 
certain claims for supplies furnished to the Home for 
the Friendless and of salaries of officers thereof. The 
writ was denied because, for the disallowance of claims 
against the state by the auditor, the law affords an ade- 
quate remedy by appeal. After the decision of that case 
the present was instituted, the relator alleging that 
vouchers for the claims in controversy had been pre- 
sented to the auditor and that that officer had declined 
to act on them or make any record thereof or permit them 
to remain in his office. The prayer is for a mandamus 
requiring the auditor to examine, audit, and allow or dis- 
allow the claims. The auditor answered denying the 
validity of the claims, and averring that they had pre- 
viously been presented to him and that he had disal- 
lowed them by indorsing a rejection on each of the 
vouchers. The case has now been submitted on the 
pleadings, and the report of the referee appointed to take 
the testimony. 
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The first question naturally arising is on the isstic 
whether the auditor-did refuse to act, or, on the other 
hand, disallowed the claims. If he disallowed them no 
further action can be demanded. The evidence on this 
issue discloses clearly what was done and resolves the 
issue into a difference of opinion between the parties as 
to the legal effect of the auditor’s acts. Prior to the 
institution of the former case the vouchers were pre- 
sented to the deputy auditor, who examined them only 
so far as to ascertain that they were on behalf of the 
Home for the Friendless. Then by him or by his direc- 
tion there was indorsed on each: “Rejected because not 
approved by the board of public lands and buildings.” 
After the decision of the former case, when its result 
was stated to the auditor, he declared that there had been 
no intention of passing on the claims, but that he had 
refused to examine them. He then furnished to relator 
a number of slips for the purpose of having them attached 
to the vouchers. Each read as follows: “This claim pre- 
sented for auditing and allowance by the society of the 
Home for the Friendless, acting through H. A. Babcock 
as its attorney, and the auditor declines to file, examine, 
audit, or consider the same because it has not been ap- 
proved by the board of public lands and buildings, and 
declines to make any record thereof in the auditor’s 
office.” 

The constitution provides (art. 9, sec. 9): “The legisla- 
ture shall provide by law, that all claims upon the treas- 
ury, shall be examined and adjusted by the auditor, and 
approved by the secretary of state, before any warrant 
for the amount allowed shall be drawn. Provided, that 
a party aggrieved by the decision of the auditor and sec- 
retary of state may appeal to district court.” In ac- 
cordance with this mandate the legislature has so pro- 
vided. (Compiled Statutes, ch. 83, art. 8.) But the legis- 
lature has also undertaken to surround the expenditures 
on behalf of state institutions with additional safeguards. 
It has enacted (Compiled Statutes, ch. 83, art. 12) that 

14 
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certain officers shall constitute a board of purchases and 
supplies; that vouchers for supplies approved by the 
board shall be approved by the secretary of state; and 
that the auditor shall thereupon draw his warrant there- 
for. It is also provided (Compiled Statutes, ch. 83, art.7) 
that the board of public lands and buildings shall ex- 
amine the accounts of officers of institutions, and, if cor- 
rect, approve them; and the auditor is then directed to 
draw his warrant. It is further enacted that no such 
claims shall be entitled to payment until so approved. 
Presumably the auditor refused to act because these pre- 
liminaries had not been satisfied, giving the statutes a 
literal construction. It is clear that by the constitution 
the auditor is made the responsible adjusting officer, and 
the legislation giving effect to the constitutional pro- 
vision requires him to pass upon claims and to keep a 
record of his action. The purposes of this case do not 
require us to determine to what extent it is competent 
for the legislature to control his action by requiring other 
officers to examine claims. Certainly the constitution 
contemplated two things: First, that the auditor should 
have the power, and on him should rest the duty, of ex- 
amining every claim upon the treasury; secondly, that 
every claimant should, by appeal from the auditor’s de- 

cision, have the right to have tested judicially, and ac- 
' cording to the ordinary methods of procedure, bis claims 
against the state. Whatever restrictions the legislature 
may impose, of the kind to which we have referred, must. 
be merely in the nature of evidential requirements. 
Without flagrant disregard of the constitution such leg- 
islation cannot be given the effect of transferring from 
the auditor to other officers the power of examining and 
finally passing upon the merits of claims. Nor can such 
legislation be given the effect of depriving a party of 
the right to a judicial inquiry into the justice of his 
claim, by preventing an appeal. If the anditor may re- 
fuse to pass upon a claim because it has not been ap- 
proved by the board of public lands and buildings, the 
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refusal of that board to approve a claim would defeat it 
finally and deprive the claimant of all right to be heard 
in the manner secured by the constitution. We do noi 
pass upon the question whether the Home for the Friend- 
less is a state institution. Whatever its position it is 
entitled to have its claims ruled upon by the constitu- 
tional accounting officer and to appeal from his decision 
if adverse. 

The proofs show that the auditor in fact refused to pass 
upon the claim, or to examine its merits, and refused to 
make any record. It is said that his indorsement on the 
vouchers was a rejection, and that he had no right to 
change his record. There are two answers to this argu- 
ment. The first is that the statute requires the auditor 
to keep the record. An indorsement on a voucher not 
retained by the auditor, but returned to the applicant, is 
not such a record. The other is that if the auditor makes 
an entry which, through mistake, is false, and does not 
show what really occurred, he has the power to correct 
it, just as a court may correct its record. To hold other- 
wise would be monstrous. The auditor did not here un- 
dertake to change his action. He merely undertook to 
correct a memorandum made by him which incorrectly 
stated his action. 

We do not mean to intimate whether the failure to pur- 
chase supplies through the board of purchase and sup- 
plies, or whether the failure to obtain the approval of the 
board of public lands and buildings, would be a sufficient 
reason for rejecting a claim. It is not a sufficient reason 
for refusing to pass upon it and make a record for an 
appeal. Giving the statutes their fullest possible force 
a claim so situated would only lack the necessary evi- 
dence to justify its allowance. 

It is argued that because of these defects and on the 
merits of the claims, they must be disallowed, and that a 
writ will not issue to compel the performance of a vain 
act. No authority has been cited to this proposition, nor 
have we been able to find any. On principle it seems 
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untenable. This court has no original jurisdiction of 
claims against the state. An application for a manda- 
mus cannot be used to confer jurisdiction to determine 
indirectly what the court has no jurisdiction to pass 
upon. Whether we consider the claims clearly good ov 
clearly bad or of a doubtful character is of no conse- 
quence. The constitution gives the relator the right to 
present them, to have them acted upon by the anditor and 
to appeal from his decision. Tor this court, when such 
right has been denied, to inquire into the merits of the 
claim and to grant or refuse relief according as we think 
the claim should be allowed or rejected would be the 
plainest usurpation of authority reposed solely in the au- 
ditor in the first instance, and then in the courts through 
appellate proceedings alone. Further, a litigant has a 
right to a judgment in the manner provided by law even 
if that judgment be adverse to him, especially when such 
judgment is the foundation of a right to. appeal. While 
the auditov’s action is not, strictly speaking, a judicial 
investigation and judgment, it is an essential prerequi- 
site to such investigation. To deny him one deprives 
him of the other. All the cases where a court of compe- 
tent jurisdiction has been compelled to hear and pass 
judgment on a case, without any inquiry by the court 
awarding the writ into tle merits of the case, or any 
direction as to what judgment should be rendered, are, in 
principle, applicable, as are those other cases where an 
officer clothed with discretion has been compelled to ex- 
ercise that discretion without directions as to the manner 
of its exercise. This court, like all others of last resort, is 
sometimes called upon to compel the judge of an inferior 
court to settle a bill of exceptions. It has never been 
suggested that to such an application it is a good answer 
to show that the bill if settled would not disclose any 
error. That is a question that the parties are entitled 
to have settled in a different way, and which cannot be 
inquired into on mandamus. 

Finally it is said that the relator is not the real party 
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in interest. It claims to own the claims in controversy 
and its title and its right to assert them are also ques- 
tions to be passed upon in auditing the claims. They do 
not justify a refusal to examine them. 


WRIT ALLOWED. 


First NATIONAL BANK OF HASTINGS Vv. FARMERS & 
MERCHANTS BANK BT AL. 


FILED SEPTEMBER 23,1898. No. 7685. 
1. Negotiable Instruments: InpoRsEMENTS. An indorser of a nego- 


tiable instrument guaranties the genuineness of prior indorse- 
ments. 


i) 


: ForGERy: EstoppeL. Accordingly, where a check 
is drawn payable to the order of a named payee, one who takes 
the check on the forged indorsement of the payee and himself 
indorses it, is liable to the bank on which the check is drawn 
if that bank pays it in ignorance of the forgery, in the absence 
of circumstances estopping the drawer from setting up the for- 


gery. 


: EvrpENCcCE. There was presented to a trust 
company by its lecal correspondent an application for a loan, 
offering certain land as security. The application was signed 
“B.,” and an abstract also tendered showed title in B. The loan 
having been accepted, a bond and mortgage were tendered pur- 
porting to be executed by B. The company sent to the corre- 
spondent a check payable to the order of B. This check was 
presented to a bank bearing the indorsement “B.” and also the 
indorsement of the correspondent. The bank paid the check to 
the correspondent and itself indorsed it, and the bank on which 
it was drawn paid it. B. did not own the land, and the abstract 
was false and forged. Held, (1) That if the application was made 
and the bond and mortgage executed by a third person, and that 
person indorsed the check, the indorsement was genuine, whether 
or not his real name was B., and although he did-not own the 
land; (2) if the correspondent himself signed the application, 
pond, and mortgage, and indorsed the check, the indorsement 
was a forgery. 


3. 


é : Evidence exainined, and held not to 
sustain a finding that the indorsement was genuine, 
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5. Principal and Agent: Acent’s AUTHORITY: ESTOPPEL. A price pal 
is not estopped to deny the authority of his agent to perform 
a particular act, on the ground that it was within the agent’s 
apparent authority, unless the authority to perform it was ap- 
parent to the person deaiing with the agent, and by him relied on. 


6. Evidence examined, and held not to show ap- 
parent authority in the correspondent to receive the money on 


the check. e 


7. Custom: PLEADING AND Proor. A custom, special to a particular 
class of business operations, to be availed of, must be pleaded, 
and, if put in issue, proved. 


Error from the district court of Platte county. Tried 
below before SULLIVAN, J. Reversed. 


J. B. Cessna, J. A. Casto, and A. M. Post, for plaintiff 
in error. 


T. J. Mahoney, Aahoney, Minahan & Smyth, McAllister & 
Cornelius, and Lake, Wamilton & Maxwell, contra. 


IRVINE, C. 


In 1892 one A. M. Swartzendruver lived in Columbus 
and occupied certain relations with the Nebraska Loan 
& Trust Company of Hastings. The precise character of 
these relations is one of the questions in controversy, but 
it suffices for present purposes to say that he had author- 
ity to receive and transmit to the trust company appli- 
cations for loans on real estate security, and bonds and 
mortgages securing such loans, and, in some cases at 
least, to deliver the instruments transmitting the money 
to the borrower. He transmitted to the company an ap- 
plication for a loan, purporting to be made by one John 
Baughman, and offering certain described land in Platte 
county as security. An abstract was also sent purport- 
ing to be made by Becher, Jaeggi & Co., and showing 
title in Baughman clear of incumbrance. The loan was 
accepted by the company and Swartzendruver trans- 
mitted to it a bond and mortgage, the bond purporting 
to be exeented by Baughman and the mortgage by 


Baughman and wife. The signatures were in each in- 
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stance by a mark. The loan company sent to Swartzen- 
druver its check on the lirst National Bank of Hastings 
for $1,136, the net amount of the loan, the check being 
drawn payable to the order of John Baughman. Swart- 
zendruver presented this check to the Farmers & Mer- 


chants Bank of Platte Center, indorsed as follows: “John 
his 
x Baughman. Witness: A. M. Swartzendruver. A. M. 


mark 
Swartzendruver.” The bank paid him the amount of the 
check, and, having indorsed it, sent it to the United 
States National Bank of Omaha, which in turn indorsed 
it and sent it to the First National Bank of Hastings, 
which paid it. The trust company afterwards discover- 
ing that, as it supposed, the indorsement of Baughman 
was forged, the Hastings bank credited back to the trust 
company its amount, and brought suit against the Platte 
Center and the Omaha banks on their respective indorse- 
ments. Among the facts clearly established are that the 
land described in the mortgage did not and never did be- 
long to Baughman, that the abstract was forged, and 
that the certificate of recording of the mortgage was also 
forged. 

A large portion of the voluminous briefs is devoted to 
a discussion of the law with reference to negotiable in- 
struments drawn to the order of fictitious payees, and 
whether the fictitious character of the payee depends 
upon the non-existence of the person named or the draw- 
er’s knowledge of his non-existence. An examination of 
the instructions against which this argument is directed 
convinces us that they really conform to the plaintiff’s 
theory of the law in this respect and that they are not 
open to adverse criticism. On this branch of the case 
the essential issue made was whether the Baughman in- 
dorsement was genuine or forged, not whether such a 
person as Baughman existed or did not exist. After stat- 
ing the issues the court gave the following instructions: 

“7, From the evidence it conclusively appears that the 
Loan & Trust Company on the 10th day of August, 1892, 
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had in its possession a bond for $1,200 and a mortgage 
to secure the same, covering real estate in Platte county, 
both of which instruments purported to have been exe- 
cuted by John Baughman; that the said Loan & Trust 
Company believed said Baughman was a real person; 
believed that he had executed the bond and mortgage 
aforesaid, and that in consequence thereof they were in- 
debted to him in the sum of $1,186; that they executed 
the check in question intending thereby to pay him such 
supposed indebtedness. It thus appears that the Loan 
& Trust Company, when it issued said check, intended it 
for a real person named John Baughman who it sup- 
posed had executed the bond and mortgage aforesaid. 
No other person, under these circumstances, could in- 
dorse said check, or without Baughman’s true indorse- 
ment rightfully receive the money therein directed to 
be paid. Neither the defendants nor any other bank was 
authorized to pay or cash said check without the genuine 
indorsement thereon of the payee, the person for whom 
it was intended by the Loan & Trust Company. There- 
fore, if Baughman was a fictitious person, and his name 
indorsed on the check a mere forgery, the payment 
thereof by the I*drmers & Merchants Bank was unauthor- 
ized, and it and its co-defendant must bear the result- 
ing loss. 2 
“8. But if a person bearing the real or assumed name 
of John Baughman made to the Loan & Trust Company 
the application for a loan given in evidence, and exe- 
cuted the bond and mortgage aforesaid, and also indorsed 
his name upon the check in question before it was pre- 
sented for payment to the armers & Merchants Bank, 
then the payment of said check by said bank was author- 
ized and rightfully made, and the plaintiff cannot re- 
cover, even though Baughman did not own the land 
described in the morteage and was unknown in this 
county, and either alone or in collusion with others, im- 
posed on and deceived the Loan & Trust Company with 
intent to cheat and defraud it, : 
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“9, The Loan & Trust Company, however, did not in- 
tend that said check should be paid to Swartzendruver. 
Therefore if he forged the absiract, bond and mortgage 

his 
and indorsement of the name of ‘John x Baughman’ 


mark 
on the check, payment thereof by the Farmers & Mer- 
chants Bank was unauthorized, and the plaintiff is en- 
litled to a verdict in its favor.” 

By the seventh instruction the jury was told that, the 
trust company believing that John Baughman was a real 
person, and intending the check to be paid only to his 
order, no other person could indorse it, or, without. 
Baughman’s true indorsement, rightfully receive the 
money, and that the bank could not rightfully pay the 
money without his true indorsement. By the eighth it 
was in effect stated that if a person whose real or as- 
sumed name was Baughman had made the application 
and executed the bond and mortgage, and had indorsed 
the check, then the indorsement was genuine and the 
bank protected. The ninth was that the trust company 
did not intend Swartzendruver to be the payee, and if 
he indorsed the name of Baughman the indorsement 
would be a forgery. A little reflection, even without the 
aid of the many authorities cited, must show that this 
theory was sound. An indorser guaranties the genuine- 
ness of prior indorsements; and if the Baughman in- 
dorsement was not genuine the indorsing banks were 
liable, unless indeed the trust company was estopped to 
set up the forgery and the bank’s repayment of the 
amount to the company was therefore voluntary—a ques- 
tion arising on another branch of the case. If some one 
other than Swartzendruver, or even some one in collus- 
ion with him, falsely pretended to own the land, exe 
cuted the bond and mortgage and indorsed the check, the 
indorsement would not be forged, it would be by the 
person to whom the check was in terms payable. The 
false representation of ownership of the land, and the 
assumption of a false name would be merely ‘steps in de- 
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frauding the company, but the crime would not be for- 
gery. But if Swartzendruver himself had executed the 
previous papers and indorsed the check, the indorsement 
was a forgery. He was not the one intended as the payee 
nor was he described as such. 

Examining the evidence with a view to this issue we 
are persuaded that it demanded a verdict for the plain- 
tiff, and that the verdict rendered cannot be sustained. 
In this we assume, as the parties assumed by their 
method of trial, and as the district court charged, that 
the burden of proof was on the plaintiff. The plaintiff 
so clearly satisfied this burden that without counter- 
vailing evidence there was no room for a finding adverse 
to plaintiff. The plaintiff showed that the abstract was 
forged, that Baughman never owned the land and the 
real owner had no connection with the transaction. The 
application stated Baughman’s address to be Columbus 
and the postmaster did not know of such a person’s ever 
receiving mail there. Several residents of the neighbor- 
hood, believing themselves conversant with its habitués, 
never heard of Baughman. The application was entirely 
in Swartzendruver’s handwriting. The signature of 
Baughman in each iustance, and that of his wife on the 
mortgage, was by means of a mark, and in each instance 
was witnessed by Swartzendruver alone. The check was 
presented by Swartzendruver alone, and no one could 
point to any other person as having had connection with 
the unlawful operation. Swartzendruver received the 
money and soon after fled the country. The inference 
from these facts certainly is that he was the criminal. 
The presumption of innocence does not aid the defend- 
ants. A crime was proved. Swartzendruver was at 
least an accomplice. To avoid the conclusion of forgery 
by him it is necessary to presume without any proof that 
another crime was committed by another person. There 
should be some proof of this before even a doubt of 
Swartzendruver’s sole guilt could reasonably arise, It 
is claimed that there is some proof arising from two facts: 


Vou. 56] SEPTEMBER TERM, 1898. 155 


First Nat. Bank of Hastings v. Farmers & Merchants Bank. 


First, the abstract was not in Swartzendruver’s hant- 
writing; secondly, the certificate of acknowledgment of 
the mortgage shuwed that some person known to the 
notary to be Baughman, personally appeared and ac- 
knowledged it. Under the circumstances we cannot see 
that either fact has the slightest probative value. To 
present an abstract in Swartzendruver’s handwriting 
would be an act of recklessness which would lead to 
the discovery of the fraud before its fruits could be 
plucked; while it would be an obvious manceuvre to pro- 
cure an innocent person to copy such a paper and then 
use the copy. As to the certificate of acknowledgment 
it was Swartzendruver himself who as notary made the 
certificate. If he concocted the scheme and performed 
the other acts he would not hesitate to do this part. 
There is no sanctity about an official seal which makes it. 
tell the truth when used by a dishonest man. To suppose 
without evidence that there was a guilty third person, 
and in face of strong proof of one crime, to avoid a finding 
thereof by presuming without evidence a different crime, 
is to reason irrationally. In criminal cases it is often 
- said that the jury must not reason irrationally to create 
a doubt; that they must not resort to fanciful conjectures 
and absurd hypotheses having no bases in the evidence; 
that they must not doubt as jurors what they believe as 
men. If so, then in this, a civil case, where the plaintiff 
was only required to produce a preponderance of the evi- 
dence, the jury must not overthrow a strong presumptive 
case made by the proofs, by -the unfounded assumption 
of a state of facts which there is no evidence to render 
even probable. The mind is irresistibly led to the con- 
clusion that this transaction was a bold and systematic 
scheme of forgery, secretly devised and successfully car- 
ried out by Swartzendruver himself. 

One of the defenses interposed, and sustained to a cer- 
tain extent at least by special findings of the jury, was 
that Swartzendruver was the agent of the trust company, 
authorized or apparently authorized to indorse the check 
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or to procure its indorsement, and then to receive pay- 
ment and see to the application of the proceeds; that the 
trust company is therefure estopped from saying that the 
indorsement was forged, and that the Hastings bank in 
repaying the money, did so voluntarily and was not 
legally damnified. The evidence does not sustain this 
theory. Swartzendruver was in a sense the agent of the 
company, although the latter saw fit to style him a “local 
correspondent.” But his agency was limited in char- 
acter. The company furnished him blanks and he se- 
cured applications for loans which he forwarded to the 
company. He also sent abstracts, and if the loan was 
accepted procured the execution of the securities and 
sent them to the company. The company then remitted 
the loan through him, drawing in each instance, so far 
as the evidence discloses, a check to the order of the bor- 
rower. A form of letter was used in this last remittance, 
apparently a printed form. In the Baughman case it was 
as follows: “We inclose for John Baughman our draft 
to close the loan as per statement.” Then followed a 
statement of the account. Below this was a form be- 
ginning: “Close the loan with care. Remove all liens 
(if any) and pay all taxes due,” followed by other in- 
structions. In the Baughman letter, all following the 
statement of account was stricken out. The words could 
be read below the erasing lines, but this served only to 
emphasize the fact that in this case Swartzendruver was 
to do nothing but deliver the check to Baughman. 
Clearly he had no actual authority to indorse it, or to 
receive the money after a genuine indorsement. But it 
is claimed that the transmission of previous checks, with 
directions to remove liens and pay taxes, conferred an 
apparent authority which could not be here limited as 
igainst the bank by secret instructions. To make out 
such a case defendant’s reliance on such apparent author- 
ity would be an essential element. Authority to procure 
the indorsement and receive the money in other cases 
would not imply authority to forge the indorsement in 
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this. If the previous indorsements were also forged, such 
xcts would not bind the company in this case unless at 
least when it sent this check it knew of the prior crimes. 
The evidence is that it did not have such knowledge. 
Authority to see to the application of money might imply 
authority to procure a genuine indorsement, but it would 
not imply authority to indorse the name of a third person 
to whom the check was payable. The Platte Center Bank 
had paid two previous checks in a similar manner, and 
in one case Swartzendruver’s instructions had been to 
pay prior liens. But if other elements of an estoppel ex- 
isted that of defendant’s reliance did not, as based on 
that transaction, because it is not shown that the bank 
relied on the instructions so given or that it even knew 
thereof. The apparent authority which will estop a prin- 
cipal to deny an agency must be an authority apparent 
to the one dealing with the agent, and by him relied on. 

It is said that it is a matter of common knowledge that 
in such cases the correspondent is expected to procure 
payment of the check and discharge prior incumbrances 
from its proceeds, and that to do so he must either in- 
dorse the check or procure its indorsement. It is there- 
fore claimed that apparent authority thereby existed, 
the fact of Swartzendruver’s agency being known to the 
bank. If such a custom exists, it is peculiar to a single 
class of operations and is at variance with the tenor of 
the checks drawn in this case. The court certainly can- 
not take notice of such a custom and it was neither 
pleaded nor proved. Its legal effect, if it exists, cannot 
be now considered. - 

REVERSED AND REMANDED. 


SULLIVAN, J., and RaGavy, C., not sitting. 
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SraTr or NEBRASKA, EX REL. HIRAM SAVAGE ET AL, V. 
CHARLES B. LETTON, JUDGE. 


FILED SEPTEMBER 23,1898. No. 9958. 


Replevin: DismissaAL: RiagHTs OF DEFENDANT: JURY TRIAL. In an 
action of replevin wherein the property has been taken under 
the writ and delivered to the plaintiff, if the defendant on motion 
for such purpose secures a declaration of the non-jurisdiction 
of the court over the subject-matter of the suit and a dismissal 
thereof for that reason, he is not entitled by virtue of the pro- 
visions of sections 190 or 1041 of the Code of Civil Procedure or 
otherwise to have a jury impaneled, to inquire of his rights of 
property and possession. SULLIVAN, J., and RaGAN, C., dissenting. 


ORIGINAL application for mandamus. The facts are 
stated in the opinion. Writ denied. 


F. B. Sheldon and EF. O. Kretsinger, for relators. 


References: State v. Hunter, 27 Pac. Rep. [Wash.] 
1076; Whaicy v. King, 28 Pac. Rep. [Cal.] 579; State v. 
McClinton, 48 Pac. Rep. [Wash.] 740; State v. Engle, 127 
Ind. 457; He parte Charleston, 18 So. Rep. [Ala.} 224; 
Brown v. Mesnard Mining Co., 63 N. W. Rep. [Mich.] 1000; 
People v. Swift, 59 Mich. 529; Illinois C. R. Co. v. People, 
143 Ill. 484; State v. Scott, 538 Neb. 571; Garber v. Palmer, 
47 Neb. 699; Bolin v. Fines, 51 Neb. 650; Bartels v. Son- 
nenschein, 54 Neb. 68; State v. Tarpen, 1 N. E. Rep. [0.] 
215; State v. Home Street R. Co., 48 Neb. 830; State v. 
Merrell, 43 Neb. 575; State v. Holmes, 38 Neb. 355; State v. 
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George A. Murphy, contra. 
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oy 


Harnison, ©. J. 


In an action of replevin, commenced in the county 
court of Gage county, the property was taken under the 
writ and delivered to the plaintiff. Issues were joined, 
a trial had, and judgment rendered, from which an ap- 
peal was perfected to the district court; and during the 
course of the proceedings in the appellate court a motion 
was presented for defendants that the writ be quashed, 
the action dismissed, and a jury impaneled to inquire 
of defendants’ right of property, possession, and dam- 
ages, on the ground that the petition and affidavit filed 
in the court where the suit was instituted were insuffi- 
cient and fatally defective in statements. The motion 
was sustained, the judgment of dismissal rendered, and 
the requested order made. The plaintiff prosecuted 
error proccedings to this court and filed a supersedeas 
bond. The district court refused the defendants further 
proceedings in that tribunal during the pendency of the 
error proceedings in the cause in this court. The defend- 
ants instituted this action in this court to obtain the 
issuance of a writ of mandamus to the judge of the dis- 
trict court by which he should be ordered to further 
hear the defendants in the replevin suit. To the petition 
in the case at bar the respondent filed a general demurrer 
and the issue thus made has been argued and submitted. 

The point to which we deem it best to direct attention, 
and on which to base the decision herein, is in relation 
to the right of defendants to further proceed in the ac- 
tion of replevin after they had succeeded on their motion 
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and secured a disniissal of the plaintiff's suit for the 
reason, as given by the court, of a lack of jurisdiction in 
the court of inception, also of the appellate court. In a 
quotation in the petition from the journal entry of the 
action of the district court, when it passed on the mo- 
tion, there appears the statement: “The county judge 
had no jurisdiction to issue the writ in this action and 
this court acquired no jurisdiction by the appeal.” This 
was followed by the recital of the judgment quashing 
the-writ of replevin, the dismissal of plaintiff’s suit, and 
the order of inquiry of the rights-of defendants. It is 
provided in section 1041 of the Code of Civil Procedure, 
in relation to an action of replevin before justices of the 
peace, as follows: “If the property has been delivered to 
the plaintiff, and judgment be rendered against him, or 
if he otherwise fail to prosecute his action to final judg- 
ment, the justice shall, on application of the defendant, 
or his attomey, impanel a jury to inquire into the right 
of property and right of possession of the defendant to 
the property taken;” and in section 190 of the Code, ap- 
plicable to replevin cases, as follows: “If the property 
has been delivered to the plaintiff, and judgment be ren-. 
dered against him on demurrer, or if he otherwise fail 
to prosecute his action to final judgment, the court shall, 
on application of the defendant or his attorney, impanel 
a jury to inquire into the right of property and rivht of 
possession of the defendant to the property taken.” We 
quote from both sections for the reason that it does not 
appear, in the petition herein, whether the replevin ac- 
tion was one within the jurisdiction of the county judge 
acting as a justice of the peace, or was a term case and 
within the jurisdiction of the county court proper. A 
careful consideration of the question involved convinces 
us that under the provisions of these sections whenever | 
judgment goes against the plaintiff in a replevin action 
in which the court has acquired and retains jurisdiction 
of the subject-matter, the defendant shall have the in- 
quiry; but where the court has apparent jurisdiction and 
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its want or lack thereof in reality is laid bare or declared 
on motion of defendant, as it has no existence, it cannot 
be invoked by the defendant or exercised for and in any 
inquiry for him or adjudication of his rights. A court 
may always act in a cause to ascertain its jurisdiction or 
lack thereof, but when the latter is determined it will 
proceed no further than to divest itself of the appear- 
ance of that which does not exist. In the decision in the 
case of Campbell v. Crone, 10 Neb. 571, wherein a similar 
question to the one herein was discussed, it was said by 
Lak&, J., for the court: “Campbell certainly had no right 
to complain of an order which he had moved, nor of the 
consequences naturally and necessarily resulting there- 
from, one of which was, as correctly held by the county 
judge, that if the court was without jurisdiction as 
claimed by the motion to dismiss, and as the court had 
held by granting the motion, it was without authority 
to entertain the question of the right of property or of 
damages;” and in the syllabus it was stated: “The defend- 
ant having appeared specially and moved the court to 
dismiss the action for want of jurisdiction, which was 
done, he ‘has no right to complain that the court after- 
wards refused to hear him, in that action, as to his right 
to the property replevied, or on the question of his dam- 
ages.” (See, also, to the same effect, Moore v. Herron, 17 
Neb. 697; Ifill v. Bloomer, 1 Pinney [Wis.] 463; Parsell 
v. Genesee Circuit Judge, 39 Mich. 542.) The last case cited 
is as follows: ; 

“Where, on motion of the defendant in replevin, the 
writ has been quashed as void for not describing the 
property seized, the defendant cannot have an assess- 
ment of damages, which is confined by Comp. L., secs. 
6758-9, to cases where ‘the property specified in the writ’ 
has been delivered to the plaintiff, and can cover no other 
property. ° 

“Mandamus. Motion submitted October 22. Denied 
October 31. Goods were taken from Parsell under a writ 
of replevin that did not describe them, the only descrip- 

15 
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tion being in the affidavit annexed. The writ was ac- 
cordingly quashed as void, and Parsell waived return 
and asked an assessment of damages, which was refused 
for want of jurisdiction, the writ being void. He applied 
for mandamus to compel an assessment. The writ was 
denied.” (See, also, Jordan v. Dennis, 7 Met. [Mass.] 590; 
Gray v. Dean, 186 Mass. 128; Burdett v. Doty, 38 Fed. Rep. 
491; Smith v. Fisher, 18 R. 1. 624.) 

Viewed in the light of the foregoing conclusion it ap- 
peared on the face of the petition in this case that the 
order of the court which the relators seek to enforce was 
non-effective and made without jurisdiction, and the 
pleading was open to attack by demurrer; the latter must 
be sustained, the writ denied, and the action dismissed. 


WRIT DENIED. 


SULLIVAN, J., and RAGAN, C., dissent. 


Norrotk Bret-SuGar CoMPANY v. THOMAS G. HIGHT. 
Frrep OcTroBER 5, 1898. No. 8108. 


1. Construction of Petition: DEMURRER. Against an objection at the 
inception of a trial to the introduction of any evidence for plain- 
tiff on the ground that the petition does not state a cause of 
action, the pleading attucked will be liberally construed and 
if possible sustained. 


2. Master and Servant: Risks of EMPLOYMENT: NEGLIGENCE. An em- 
ployé assumes all the ordinary risks ‘and hazards incident to the 
employment of which he is possessed of sufficient intelligence 
amd capacity to know and understand, and an adult person 
is presumed to be of sufficient mental power to comprehend 
such risks; but if a person is employed for a work which is dan- 
gerous or to labor in a dangerous place or situation, and, by 
reason of youth, inexperience, ignorance, or want of mental 
capacity he may fail or fails to comprehend the danger, it is 
the duty of the employer to warn the employé of the hazards 
and instruct him of the work. (Junes v. Fivrence Mining Co., 
66 Wis. 277, 28 N. W. Rep. 207.) 
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3. 7 : Instrucrions. An instruction in an action by a 
servant against the master for damages for injuries received 
while in the performance of work, which states that the em- 
ployé assumes the “ordinary risks of the business upon which 
ihe enters as far as these risks, at the time of entering on the 
business, are known to him, or could be readily discernible by 
a person of his age and capacity in the exercise of ordinary 
care,” held, in the conditions of the issues as developed in the 
pleadings and evidence, prejudicially erroncous in its reference 
and limitation relative to time. 


4. Instructions: Issugs. An instruction which would allow the jury 
to render a verdict on an issue not of the pleadings is erroneous. 


5. ios . An instruction examined and determined not open 
to the criticism that in it there was an attempt to specifically 
state or cover all the essential or material elements of the issues. 


Error from the district court of Madison county. 
Tried below before ROBINSON, J. Reversed. 


Robertson & Wigton, for plaintiff in error. 
Brome, Burnett & Jones and Mapes & Hazen, contra. 


Harrison, C. J. 


The defendant in error instituted this action against 
the plaintiff in error, hereinafter designated the company, 
to recover an‘amount alleged to be his damages from in- 
juries sustained while in the employ of the company, 
by reason of its negligence. A verdict in favor of the 
defendant in error was returned in the district court, and 
judgment rendered thereon, and the company has re- 
moved the cause to this court for review of the proceed- 
ings in the trial court. 

At the commencement of the trial there was interposed 
for the company an objection to the introduction of any 
evidence. The ground of the objection was that the pe- 
tition did not state a cause of action. The objection was 
overruled, and such action is of the alleged errors pre- 
sented in argument here. So much of the petition as 
we need notice in the discussion of this point was as fol- 
lows: 
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“1. That said defendant is and at all the times herein- 
after mentioned has been a corporation engaged in the 
manufacturing of sugar from beets at Norfolk, Nebraska, 
and operating at said town of Norfolk a beet-sugar fac- 
tory for such purpose. 

“2. On the 2d day of November, 1894, plaintiff, who 
then was a strong, able-bodied, healthy man, thirty years 
of age, was and for two weeks prior to said date had been: 
employed by said defendant in and about its beet-sugar 
factory at Norfolk, as a common laborer. 

“3. On said 2d day of November, 1894, and at the time 
of the happening of the injuries and wrongs hereinafter 
complained of, plaintiff was employed as a common la- 
borer, as aforesaid, for defendant, in a room in its factory 
under the room commonly known and designated as the 
“Tilter-Press Room,” under the immediate charge and 
supervision of an agent, servant, and foreman of defend- 
ant by the name of Brugeman, the first name of said 
Brugeman plaintiff does not know, and therefore cannot 
state; but plaintiff avers in that behalf that on said date 
said Brugeman was the authorized agent, superintend- 
ent, and foreman of defendant in that portion of defend- 
ant’s work in which plaintiff was employed, and that it 
was plaintiffs duty to receive orders respecting his work 
from said Brugeman and obey the same. 

“4, At the time of the happening of the injuries here- 
inafter complained of there was in use and operation by 
defendant in said room where plaintiff was employed 
as hereinbefore recited, a wide belt, said belt being a 
part of the appliances used to propel certain machinery 
in and about the operation of defendant’s work, said 
belt passing over and around an iron wheel connected 
with an iron shaft in the operation of a portion of de- 
fendant’s machinery in said room. At the time of the 
happening of the injury, hereinafter complained of, said 

machinery was in motion, propelled by steam power, and 
said belt was running very rapidiy. At said date, and 
while said machinery and belt were running very rapidly 
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as hereinbefore recited, there having accumulated upon 
said belt a quantity of water, and defendant’s said fore- 
man, Brugeman, desiring to procure said water to be 
removed from said belt, carelessly and negligently or- 
dered and directed this plaintiff to procure a gunny sack 
and wipe the water from said belt, at a point thereon 
underneath -the portion of said belt passing over said 
wheel. That plaintiff had no experience in the use and 
operation of machinery of that character, and did not 
know that it was dangerous and unsafe to obey the order 
of said foreman, and in the manner directed attempted 
to wipe the accumulation of water from underneath said 
belt. That in truth and in fact it was very dangerous 
and unsafe to obey said order, and attempt, in the man- 
ner directed, to remove said water from said belt; that 
defendant and its agent and foreman, the said Brugeman, 
were well advised, did know, and ought to have known, 
that the service plaintiff was so directed to perform was 
very dangerous and unsafe; that in pursuance of said 
order and direction of said foreman, and without any 
knowledge of the dangerous and unsafe character of the 
service he was directed to perform, and without having 
had any experience, or opportunity to acquire such 
knowledge, plaintiff did procure a gunny sack, and in 
strict and literal compliance with said order of said fore- 
man, and in the immediate presence and at the specific 
direction of said foreman, plaintiff undertook to perform 
said service and remove the water from said belt; thai 
although plaintiff used the utmost care and caution in 
and about the attempt to perform such service, imme- 
diately upon said gunny sack coming in contact with said 
rapidly running belt, and without fault or negligence on 
the part of plaintiff in any manner whatever, said gunny 
sack, and plaintiff’s hand and right arm in contact there- 
with, were drawn by said belt over said wheel and around 
said shaft, and plaintift’s arm, and the bones thereof, 
crushed, bruised, broken, and mangled; that this de- 
fendant’s foreman well knew of the fact that plaintiff 
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was ignorant of the danger attached to the performance 
of said service, and well knew that plaintiff had had no 
experience in and about the operation of machinery of 
that character, or opportunity of acquiring knowledge 
of the danger of said service, and knew, and ought to 
have known, that the performance of said service was 
very dangerous and unsafe, and carelessly and negli- 
gently ordered plaintiff to perform said service and care- 
lessly and negligently failed to advise plaintiff of the 
dangerous and unsafe character of said service at and 
prior to the time plaintiff undertook to perform the 
same.” 

In the solution of a question raised by a general de- 
murrer to a petition made at the time of trial, and such 
was the effect of the action we have described in this case, 
there is to be applied the rule that the allegations of the 
petition shall be liberally construed and, if possible, the 
pleading sustained. (Roberts v. Taylor, 19 Neb. 184.) In 
the decision of the case of Jones v. Florence Mining Co.. 
66 Wis. 277, 28 N. W. Rep. 207, the supreme court of Wis- 
consin announced the following rule, the principle of 
which we think applicable herein, and approve: The 
duty devolved upon the master, employing in a danger- 
ous occupation a servant, who, from youth, inexperience, 
ignorance, or want of general knowledge, may fail to 
appreciate the danger, to first instruct the servant, and 
warn him, so that he may comprehend the danger, and do 
the work safely with proper care on his part; and this, 
even though the servant consented to be employed in the 
dangerous situation. In the body of the opinion it is 
said, and citations made in support of the statement, that: 
“We think it is now clearly settled that if a master em- 
ploys a servant to do work in a dangerous place, or where 
the mode of doing the work is dangerous and apparent 
to a person of capacity and knowledge of the subject, yet 
if the servant employed to do work of such a dangerous 
character, or in a dangerous piace, from youth, inex- 
perience, ignorance, or want of general capacity, may fail 
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to appreciate the dangers, it is a breach of duty on the 
part of the master to expose a servant of such character, 
even with his own consent, to such dangers unless he 
first gives him such instructions or cautions as will en- 
able him to comprehend them, and do his work safely, 
with proper care on his part. This rule does not in any 
manner conflict with the other well established rule that 
the employé in any particular business assumes all the 
risks and hazards which are incident to such business, 
when the employé is of sufficient intelligence and knowl- 
edge to comprehend the dangers incident to his employ- 
ment; and in the case of an adult person, in the absence 
of evidence showing the contrary, the presumption is 
that the employé has sufficient intelligence: to compre- 
hend the dangers incident to his employment. (Coombs 
v. New Bedford Cordage Co., 102 Mass. 572; Sullivan v. 
India Mfg. Co., 118 Mass. 396; Grizzle v. Frost, 3 Fost. & 
I’. [Eng.] 622; Gilmanv. Eastern R. Co., 13 Allen [Mass. ] 
438, 441, 442; Bartonshill Coal Co. v. Reid, 3 Macq. 
[Seotch] 266-295; Hill v. Gust, 55 Ind. 45; St. Louis & 
S. HE. R. Co. v. Valirius, 56 Ind. 511; Union P. R. Co. v. 
Fort, 17 Wall. [U. 8.] 553; Thompson v. Railroad Co., 14 
Fed. Rep. 564; Cook v. St. Paul, M. & M. R. R. Co., 24. N. 
W. Rep. [Minn.] 311; Anderson v. Morrison, 22 Minn. 274; 
Strahlendorf v. Rosenthal, 30 Wis. 674.) These cases, and 
many others which might be cited, fully establish the 
rule as above stated in regard to the employment of ser- 
vants who, by reason of youth, inexperience, or want of 
capacity, are unable to comprehend the dangers incident 
to a hazardous employment. There are many reasons 
eiven by the courts for holding to the rule above stated, 
the most satisfactory of which are: (1) that the master 
owes a duty toward an employé who is directed to per- 
form a hazardous and dangerous work, or to perform 
his work in a dangerous place, when the employé, from 
want of age, experience, or general capacity, does not 
comprehend the dangers, to point out to him the dangers 
incident to the employment, and thus enable him to 
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comprehend, and so avoid them, and that neglect to dis- 
charge such duty is gross negligence on the part of the 
employer; (2) that such an employé does not assume 
the risk of the dangers incident to such hazardous em- 
ployment, because he does not comprehend them, and 
the law will not therefore presume that he contracted 
to assume them.” In the opinion in the case of Verdelli 
v. Gray's Harbor Commercial Co., 115 Cal. 517, 47 Pac. 
Rep. 364, the following observations on this subject are 
nade: When one who is known to be an inexperienced 
person is put to work upon dangerous machinery, the 
employer is bound to give him such instructions as will 
cause him to fully understand the danger attending the 
employment: and the necessity for care. “Whe law ap- 
plicable to cases of this kind has been many times de- 
clared by this court. In Ingerman v. Moore, 90 Cal. 410, 
27 Pac. Rep. 306, it is said: ‘It is well settled that one 
who enters the service of another takes upon himself 
the ordinary risks of the employment; and if he is an 
adult, and engages to do a particular work, the employer 
has a right to presume, unless otherwise informed, that 
the employé is competent to perform it, and understands 
and appreciates such risks. But, on the other hand, 
when one who is known to be an inexperienced person 
is put to work upon machinery which is dangerous to 
operate, unless with care, and by one familiar with ita 
structure, the employer is bound to give him such in- 
structions as will cause him to fully understand and ap- 
preciate the danger attending the employment, and the 
necessity for care.’ ” (See, also, Mullin v. California ITorse- 
shoe Co., 105 Cal. 77, 38 Pac. Rep. 5385; Ryan v. Los An- 
geles Ice & Cold Storage Co., 112 Cal. 244, 44 Pac. Rep. 471; 
Foley v. California Horseshoe Co., 47 Pac. Rep. [Cal.] 42; 
Harrison v. Detroit, L. & N. R. Co., 44 N. W. Rep. [Mich.] 
1034; 2 Thompson, Negligence 1010; Nelson Affg. Co. v. 
Stoltzenburg, 59 Ill. App. 628.) 

Liberally construed, the petition in this case stated a 
cause of action within the doctrine of negligence of the 
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master relative to the rights of a servant, as given in the 
cases to which we have referred, and was sufficient to 
withstand the demurrer of the time interposed; hence 
the trial court did not err in overruling the objection to 
the introduction of any evidence. 

Objections were urged against instruction numbered 
4 of the court’s charge to the jury, which read as follows: 
“You are instructed that a servant is held to assume the 
ordinary risks of the business upon which he enters as 
far as these risks, at the time of entering upon the busi- 
ness, are known to him, or could be readily discernible 
by a person of his age and capacity in the exercise of or- 
dinary care; and while a person who engages for a par- 
ticular service only agrees to encounter the danger of 
that service, yet if being assigned to duties not within 
his contract, he determines to perform them as a part of 
his engagement, he is held to assume the necessary risks 
attendant thereon; and in that case it is for you to deter- 
mine, from a fair consideration of all the testimony, 
whether the danger, if any, to which the plaintiff was ex- 
posed at the time he entered upon the task of wiping 
the water from the moving belt, was such a danger as 
was known to him or could have been readily seen by a 
person of his age and capacity in the exercise of ordinary 
care.” It is complained that the portion of this from the 
beginning, to and inclusive of the words “ordinary care,” 
limits the risks which the jury were told the servant as- 
sumed to such as were known at the time of the employ- 
ment or then discernible by the exercise of ordinary care. 
This portion of the instruction is open to the criticism 
made, and, furthermore, is defective and erroneous. The 
general rule, of which it is undoubtedly an attempted 
statement, is that the servant assumes all the ordinary 
risks incident to the employment (Missourt P. R. Co. 
v. Baxter, 42 Neb. 793, 60 N. W. Rep. 1044; Dehning v. 
Detroit Bridge & Iron Works, 46 Neb. 556, 65 N. W. Rep. 
186; Chicago, B. & Q. R. Co. v. McGinnis, 49 Neb. 649, 68 
N. W. Rep. 1057; Chicago, B. € Q. R. Co. v. Curtis, 51 Neb. 
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442, 71 N. W. Rep. 42); and not alone such as are at the 
time designated in the instruction under examination 
known to the employé or then readily discernible by him 
by the use of ordinary care. This error was well cal- 
culated to mislead the jury in the present case as there 
was testimony to the effect that the defendant in error 
had wiped the belt at times during his employment and 
in a similar manner, prior to the attempt which closed 
with the injuries of which he complains in this suit. 

Relative to the further portion of the instruction, it is 
insisted that it was not applicable to any issue presented 
by the pleadings or to the evidence. There was testi- 
mony to the effect that the act which the defendant. in 
error essayed was not within the scope of his duties, but 
no such issue was raised by or of the pleadings, and the 
latter portion of the instruction was improper and should 
not have been given. Whether this, in the absence of 
further error or errors, would be sufficient to call for a 
reversal of the judgment would: probably depend on an- 
other question, i. e., whether there was evidence on an- 
other and independent issue to sustain the verdict ren- 
dered. (Crosett v. Whelan, 44 Cal. 200.) But we need not 
and will not investigate as to this latter point more es- 
pecially since it would involve an inquiry into the evi- 
dence and a discussion of it and its weight. 

It is also argued that paragraph 5 of the charge to the 
jury was erroneous in that it was therein attempted to 
include all the elements of the cause as developed in evi- 
dence under the issues, and that essential matters were 
omitted. As we read the instruction the complaint made 
against it is not of force. The paragraph is probably not 
free from faults, but, if it has defects, the one urged is 
not one of them. 

As, for the error herein indicated in regard to a por- 
tion of the fourth instruction, there must be a new trial 
ordered, we deem it best not to comment on or discuss 
the evidence, and will pass the assignment of its insufii- 
ciency to support the verdict. 
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The judgment must be reversed and the cause re- 
manded. 
REVERSED AND REMANDED. 


H. H. ANDERSON ET AL., APPELLANTS, v. W. H. KREIDLER 
ET AL., IMPLEADED WITH BENJAMIN MELQUIST ET AL., 
APPELLANTS, AND McComB & KUBIAS ET AL. APPEL- 
LEES. ; 

FiLep OcToBeEr 5, 1898. No, 8206. 


1. Mortgages: Prionitizs: Res JupicaTa. A finding of the court 
that the question of priority of liens between two mortgages 
was not settled in a prior action held supported by the evidence. 


np 


Res Judicata: Issurs. To sustain a plea of prior adjudication the 
matter in question must be shown to have been of the issues 
joined and tried in the former action, 


Ww 


. Mortgages: ASSIGNMENTS. A mortgage is but an incident to the 
debt the payment of which it secures and its ownership follows 
the transfer or assignment of the latter. 


: RELEASE By AssIgnor, The assignor of a promis- 
sory note the payment of which is secured by a mortgage can- 
not as a rule release the promisor from liability for the debt, 
and, by such release, bind the assignee, or in any manner or to 
any extent disturb or change the force of the mortgage lien. 


or 


. Evidence of Agency. Held that the evidence will not sustain a 
finding that certain parties plaintiffs in a prior suit acted therein, 
and in some other matters connected with the transactions in- 
volved in the present litigation, as agents for the plaintiffs herein. 


6. Lis Pendens. The conditions of the issues as developed in evidence 
are such as not to present for discussion and decision the effi- 
ciency or force of a notice of lis pendens perfected in an action 
in which it is now contended the question herein litigated was 
settled. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Reversed. 


F. B. Tiffany, Bartlett, Baldrige & DeBord, J. Q. Burgner, 
L. D. Holmes, Montgomery & Hall, and W, H. DeFrunce, for 
appellants, 
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Duffie & Van Dusen, Bradley & DeLanatre, McClanahan & 
Gilmore, contra, 


TArnrison, C. J. 


On October 17, 1889, J. Herbert Van Closter executed 
and delivered to John L. Miles and James Thompson 
three coupon bonds, each in the sum of $5,000, and pay- 
able five years after date, and to secure the payment 
thereof, executed and delivered to the payees a mortgage 
of lot 27 in Rees Place, an addition to the city of Omaha. 
The mortgage was filed for record in the proper office of 
Douglas county, October 18, 1889. October 28, 1889, one 
of the notes or bonds was sold and transferred to the 
plaintiff, herein one of the appellants. December 2, 1889, 
another of the bonds was sold and transferred to W. C. 
Putnam, and by him to Laura A. Raff, Lida B. Raff, and 
Mary 1*. Raff. The other of said bonds was purchased by 
Daniel K. Reamey December 8, 1889, and duly transferred 
to him, and from him Mary R. Reamey became the owner, 
December 25, 1889. Of each note or bond and the ac- 
companying interest coupons, Miles & Thompson, by the 
indorsement of transference, became the guarantors of 
the payment thereof. The assignments of the mortgage 
were not recorded; hence, of record, Miles & Thompson 
were the apparent owners and holders thereof. Subse- 
quent to the execution of the aforesaid notes and mort- 
gage, Van Closter made improvements on the mortgaged 
property, during the progress of which he incurred a 
large indebtedness; and mechanics’ liens, amounting in 
the aggregate to about $10,000, were filed and perfected 
against the property. On August 2, 1890, Van Closter 
executed and delivered to H. H. Henderson three prom- 
issory notes, in total to the amount of $8,455.75, and a 
mortgage on the premises to which we have hereinbe- 
fore referred, as security for the payment of the notes. 
These notes were sold, indorsed, and delivered te the 
Omaha National Bank, appellee herein. It is not dis- 
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closed of record that there was any assignment of the 
mortgage to the bank. The mortgaged property was by 
Van Closter afterward conveyed to William H. Kreidler. 
Van Closter had instituted an action in the district court 
of Douglas county in which he sought a recovery of Miles 
& Thompson of quite a large sum; and on October 28, 
1891, a contract was entered into between the parties by 
which there was accomplished an adjustment or settle- 
ment of at least some of their matters of difference, of 
which agreement the following is an excerpt: “That said 
Miles & Thompson shall release said Van Closter from 
all personal liability upon any and all indebtedness con- 
tracted with them for loans made by the said Miles & 
Thompson, or either of them, to said Van Closter, and 
from all personal liability arising from indorsement of se- 
curities discounted or assigned as collateral by said Van 
Closter with said Miles & Thompson, or either of them, 
and shall hold the said Van Closter harmless from any 
personal judgments in favor of said Miles & Thompson or 
their assignees, arising either out of any loans made by 
said Miles & Thompson to said Van Closter, or out of 
any securities transferred by said Van Closter to said 
Miles & Thompson.” After the existence of this agree- 
ment Miles & Thompson, who by reason of the failure of 
the original debtor to pay some of the interest coupons of 
the bonds first mentioned herein, and in compliance with 
their contract of guaranty, had paid the amount of such 
coupons as they became due and were unpaid, commenced 
an action to foreclose the mortgage for the amount of 
said coupons. The further references to that action 
herein will be to “Case No. 303, Docket 37.” Such is the 
designation given it in the brief for one of the parties to 
. the case at bar. In Case 303, Docket 37, there was filed 
on December 14, 1893, an amended petition in which the 
cause of action was outlined as we have just, in substance, 
stated it. The Omaha National Bank came into that suit 
by intervention on July 14, 1894, pleaded the notes it had 
acquired from H. Il. Henderson, and asked foreclosure 
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of the mortgage which had been given to secure their 
payment. The agreement of October 28, 1891, betweea 
Miles & Thompson and Van Closter was also pleaded in 
the answer or cross-petition of the bank, and it was as- 
serted in the litigation that its effect had been to render 
void the mortgage first executed, or at least the contract 
had operated its postponment to the lien of the mortgage, 
the source of the bank’s rights. For the bank there was 
filed and recorded in the proper office, of date February 
14, 1894, a notice of lis pendens. In April, 1894, there was 
a decree entered in which the right of priority between 
the claim of Miles & Thompson and the intervener, the 
bank, was determined; and on July 14, 1894, a final de- 
eree was entered in which the positions of the various 
liens were fixed. This decree was the subject of allega- 
tion in the answers and cross-petitions in the present suit, 
inclusive of the one filed for the bank; and it is asserted 
that it established the priority of the lien of the bank 
over that of the plaintiffs and others whose rights were 
asserted of derivation from the mortgage first in point 
of time of execution. In the case at bar there was a trial 
and resultant decree in which the lien of the bank was 
given priority to the liens of which the mortgage from 
Van Closter to Miles & Thompson was the source of ex- 
istence, and from which adjudication this appeal has 
been perfected. 

The first question presented in argument was in rela- 
tion to the force and effect on the rights of plaintiffs in 
_ this suit of the decrees in Case No. 303, Docket 37. The 

judge who presided at the trial of that action, and decided 
the issues, also heard and determined the points of con- 
troversy in this one. Of the findings made in the present 
suit was the following: “The court further finds that as. 
to the allegations, in the answers and cross-petition of 
the answering defendants herein, that the interest and 
priority of the lien of the plaintiffs herein, under and by 
virtue of the mortgage under which they chaim, were ad- 
judicated and determined by this court, and by the final 
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decree entered on the 9th day of July, 1894, in the case 
of Andrew Miles et al. against J. Herbert Van Closter et 
al., Docket 37, No. 303, of the records of the district court 
of Douglas county, Nebraska, are not true, for that the 
evidence fails to show that there was any adjudication of 
the rights of the plaintiffs herein in said cause and that 
said decree has no binding force or effect upon the rights 
of the plaintiffs.” This finding has full support in the 
evidence herein, which, on the subject involved, consists 
of the pleadings and decrees or portions of the record of 
the case to which reference is made. The matter now un- 
der consideration in the case at bar was not, in that, one 
of the issues, and was not litigated or determined. The 
amended petition therein declared upon certain interest 
coupons as the property of Miles & Thompson, that they 
had been sold, transferred, and the payment guarantied, 
and the guarantors, Miles & Thompson, the plaintiffs in 
the action, forced to pay them to their assignees; and it 
was asked that, to the extent the mortgage was a security 
for the payment of such coupons, it be in favor of Miles 
& Thompson foreclosed. To this pleading the appellants 
herein, if it be conceded that they were represented in 
that action by some one who possessed any authority 
therefor, which from the evidence is more than doubtful, 
answered and admitted the truth of the allegations and 
confessed the right of the petitioners to the relief de- 
manded. 

The bank, appellee herein, intervened, as we have be- 
fore stated, and alleged the execution of the agreement 
of October 28, 1891, between Miles & Thompson and Van 
Closter, and asserted that its effect was to render the 
lien of the mortgage under which Miles & Thompson had 
declared inferior and second to the one under which the 
bank claimed rights. In the decrees it was adjudicated 
that the rights of Miles & Thompson, then in litigation, 
were postponed to those of the bank; but the priorities 
between the plaintiff and appellants herein and the 
bank, under the mortgages assigned to and held by them 
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respectively, were not in question, and not settled. An- 
other point of argument is that the agreement of October 
28, 1891, postponed the lien of the mortgage to Miles & 
Thompson to the lien of the one to Henderson, which, 
by reason of the ownership of the notes secured by it, 
_ was the security of the bank. The contract of October 
28, 1891, by its terms, literally taken, provided for re- 
leases to be made for future actions; but we will construc 
it as of present operation of the time of execution, as 
such was probably the intention to the extent it was to 
affect Van Closter’s personal liability on loans which had 
been made to him by the other immediate parties to the 
agreement, the evidences of which were then owned by 
them. It was general in its terms, referred to all the 
mentioned transactions between the parties and to none 
especially or in particular, nor was it shown that any 
other than a general meaning or application was in con- 
templation at the time of its execution. 

The coupon bond which, as evidence of indebtedness, 
furnished the groundwork of this action had long prior 
to the time of the said contract been sold and transferred 
to the appellants; and the mortgage in suit, as an inci- 
dent to the notes or debts, had followed their transfer or 
assignment, and was the security of the assignees in the 
transactions. (Cram v. Cotrell, 48 Neb. 646; Whipple ». 
Fowler, 41 Neb. 675.) 

The note or debt is the principal thing and the mort- 
gage a mere incident thereto, and the party to whom the 
first is transferred becomes thereby the owner of the sec- 
ond. (Daniels v. Densmore, 32 Neb. 40.) The mortgagee, 
after he has assigned the note and debt, cannot release 
the incident thereto—the mortgage, so as to defeat the 
rights of the assignee. (Danicls v. Densmore, supra.) 
Neither can he release the debtor from all liability or 
from liability to a deficiency judgment, so as to bind his 
assignee of the debt. There is no question here of the 
rights of a bora fide subsequent purchaser of incum- 
brances, where, as in Whipple v. Fowler, supra, and some 
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subsequent decisions of this court, it has been announced 
ihat. in favor of such parties a release by the mortgagee, 
where ho assignment of the mortgage appears of record, 
will be uperative and of effect as against an assignee of 
the secured debt. The bank was the assignee of the debt 
secured by a mortgage of date and record after the one 
in suit, and the latter was prior of date, and also of as- 
signment to the contract of October 28, 1891. 

The proposition advanced for the bank is that it was 
entitled to tender and pay the debt secured by the prior 
mortgage, and be subrogated to the rights of the owners 
and holders of the evidences thereof, and that the release 
of the personal liability was an invasion of this right, 
which operated to diminish or lessen it, and to decrease 
what would be obtained by reason of such payment, and 
that equity demands that the lien for the liability which 
was thus partially destroyed be postponed to the one 
which, in point of time and record, was its inferior. Ifthe 
litigation now was between Miles & Thompson, as owners 
and holders of the debt and mortgage in suit, and the 
bank in the assertion of its rights as assignee of the Hen- 
derson notes and mortgage, the cases cited, namely, Coyle 
v. Davis, 20 Wis. 593, and Sexton v. Pickett, 24 Wis. 346, 
would lend support to the propositions advanced which 
we have just stated. Whether the doctrine is correct or 
not we need not and do not decide. In the matter in hand 
it appears that prior to the time of the contract of Octo- 
ber 28, 1891, Miles & Thompson had sold and assigned 
the debt, and with it the accompanying mortgage, to the 
plaintiffs and appellants herein, and then had no control 
over either, or power or authority to release or in any 
manner deal with either; and it seems clear that the ap- 
pellants, as assignees of the debts and mortgage, could 
pursue their rights under either or both and recover as 
fully and completely as if the contract alluded to had 
never been in existence; and the bank, if it paid the debt 
to appellants, and, by subrogation, succeeded to their 
rights, would have received them thus undiminished and 

16 
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complete; hence the position taken for the bank in this 
branch of the argument is untenable and cannot prevail. 

By some of the expressions employed in the decree in 
this cause, color is lent to the idea that the trial court 
had determined that Miles & Thompson had acted in the 
capacity of agents for the appellants in many portions of 
the transactions and matters involved herein, and appel- 
lants had become bound by such acts, the effects of which 
were the postponement of the lien of the mortgage in 
suit to that of the one owned by the bank. A finding 
that Miles & Thompson were agents for the appellants in 
any acts which might have the force to work such a post- 
ponement, if any was expressed,—which, from the lan- 
guage used in the decree is, to say the least, doubtful,— 
would have been without support in the evidence; hence 
this view must be discarded. , 

As we have before stated, there was filed for the bank 
at the time of its intervention in Case No. 303, Docket 37, 
a notice of lis pendens, and it is now contended that this 
operated to bind appellants by the decree in that case, 
the same as if they had been made parties thereto by 
service of process. The portion of section 85 of the Code 
of Civil Procedure, in relation to notice of lis pendens, 
upon which the argument here is based, was declared 
unconstitutional in the opinion in the case of Sheasley v. 
Keens, 48 Neb. 57, and we are earnestly urged to again 
examine the question, and some very forcible arguments 
are produced to induce a belief of the error in that de- 
cision, and the constitutionality of the part of the section 
involved. As we have hereinbefore decided that even if 
it be conceded that the appellants by the answer filed in 
their names were parties to Case No. 303, Docket 37, the 
finding of the trial court in this case that their rights 
were not adjudicated in that case was correct, and must 
be approved. The fact that a notice of lis pendens was 
duly filed and recorded is ‘without force, as its uimost 
effect would be to render a decree in the case in which it 
was perfected binding as to parties against whom the 
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notice would operate, the same as if made parties to the 
action. These things being true, the question of the 
effectiveness of the notice of lis pendens is not presented, 
and we may not examine herein whether the portion of 
section 85 of the Code of Civil Procedure under which 
it was given was constitutional or the reverse. 

The judgment of the district court herein appealed 
from was erroneous and must be reversed and judgment 
entered here of the priority of the lien of the mortgage 
foreclosed for appellants over that of the lien of the 

“mortgage foreclosed for the bank. 


JUDGMENT ACCORDINGLY. 


COMBINATION GAS-MACHINE COMPANY Vv. Horace P. 
KICKING. 


FILED OcTOBER 5, 1898. No. 8295. 


Conflicting Evidence: Rrevirw: ConpiTionaAL Sates, A judgment 
based on a finding on evidence in which there is a conflict rela- 
tive to the material point, but of which there is sufficient in 
support of the finding, will not be disturbed. 


Error from the district court of Saline county. Tried 
below before I[Asrines, J. Affirmed. 


Joshua Palmer and L. S, Abbett, for plaintiff in error. 
J. D. Pope, contra. 


HIARRISON, C.J. , 


It appears that during the year 1887, Lusk Brothers 
erected a building on a lot in Friend, Nebraska, and pur- 
chased of the plaintiff company a “combination gas ma- 
chine,” and it was placed in said building. The transfer 
to the Lusk Brothers was what is denominated a “con- 
ditional sale.” After the completion of the building cer- 
tain liens on the property were foreclosed by action, and 
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in a resultant sale the premises were purchased by one 
E. I. ferguson, by whom they were sold and conveyed to 
the defendant in the suit. Lusk Brothers failed to per- 
form the condition of the sale of the machine to them, or 
never paid the company for the same, and for the com- 
pany there was a demand made on Horace P. King, the 
defendant herein, that he pay for the machine or allow 
the company to take possession thereof, and on his re- 
fusal of either and both branches of the demand this suit 
was commenced for the company to recover the value of 
said machine. The result of the trial of the issues was a 
judgment for the defendant, of which the plaintiff seeks 
a reversal in an error proceeding to this court. _ 

The trial was to the court without a jury and the as- 
signments of error are in substance contained in the two: 
“That the finding of the court was contrary to law,” and 
“that the finding of the court was contrary to the evi- 
dence.” It was of the admitted facts that there was not 
filed in the office of the clerk of the proper county a copy 
of the contract by which the conditional sale of the gas 
machine was evidenced, as is provided in section 26 of 
chapter 32, Compiled Statutes; but the contention for 
the plaintiff is that the defendant, when he purchased 
the property, had actual notice of the condition of the 
sale of the gas machine to Lusk Brothers, and that the 
same was unperformed and unfulfilled, and he could not 
hold it against the company, and his appropriation of it 
was a conversion. It may be said that it has been decided 
that actual notice is as effectual to bind a purchaser and 
give the condition of a sale force against him, as is the 
filing of the contract in the manner and place prescribed 
by the statute (see Peterson v. T'ufts, 34 Neb. 8); but the 
consideration of the question and its decision herein is 
unnecessary, for, if it be conceded that actual notice 
would have been in this instance sufficient, then the set- 
tlement of the litigation must hinge entirely upon the 
point of What was shown by the evidence in regard to the 
actual notice of defendant of the condition. The evidence 
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cn this subject was conflicting, and a finding that he was 
without notice had ample support, and must be left un- 
disturbed. The judgment of the district court was with- 
cut error and is 

AFFIRMED. 


GrorGE H. WHITEMAN V. CHARLES E. PERKINS. 
FILED OcTOBER 5, 1898. No. 10172. 


1. Vendor and Vendee: DEFERRED PAYMENTS: SPECIFIC PERFORMANCE. 
A contract of sale and purchase of real estate, in which the time 
in relation to deferred payments of the purchase price is made 
of the essence of the contract, and a forfeiture provided for 
non-performance, may be enforced in accordance with the terms 
of the express stipulation. 


9 . ry 


a : $ : TENDER. A tender made after action insti- 
tuted by the vendor to enforce his rights under the contract is 
too late to be effectual. 


3. : : OccupPYING CLAIMANTS. A vendee of such a 
contract is not, as against the rights of the vendor in an action 
to make operative the stipulation and its forfeiture, within either 
the letter or spirit of what is known as the “Occupying Claim- 
ants Act” (Compiled Statutes, ch. 63). 


4, Ejectment: Srconp TriaL. In an action of ejectment a general 
demurrer was interposed to the reply and on hearing was over- 
ruled. The demurrant announced and made of record his de- 
termination to stand on the demurrer and plead no further, and 
judgment was rendered against him. Held, Not on demand and 
as of course entitled to have the judgment set aside and a new 
trial ordered by virtue of the provisions of section 630 of the 
Code, viz.: “In am action for the recovery of real property, the 
party against whom judgment is rendered may, at any time 
during the term at which the judgment is rendered, demand 
another trial by notice on the journal, and thereupon the judg- 
ment shall be vacated, and the action shall stand for trial at the 
next term.” 


Error from the district court of Dawson county. Tried 
below before SULLIVAN, J. Affirmed. 


Warrington & Stewart, for plaintiff in error. 


Charles O. Whedon, EB. C. Calkins, and H. V. Calkins, 
contra. : 
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HARRISON, C. J. 

The defendant in error instituted this action in the 
district court of Dawson county to recover of plaintiff in 
error the possession of a quarter section of land. The 
petition consisted of the ordinary declaration in an action 
of ejectment. The answer to the petition was as follows: 

“1. That he denies each and every allegation therein 
contained. 

“2. This defendant further shows that on the 2d day 
of August, 1897, he entered into an agreement with the 
plaintiff-under the name of C. E. Perkins and E. I’. Per- 
kins, his wife, in which said parties agreed to sell and 
did sell to this defendant, and this defendant agreed to 
purchase and did purchase from said parties, the prem- 
ises described in plaintiff’s petition; and said agreement 
is hereto attached, marked “Exhibit A,” and hereby made 
a part hereof. 

“38. That the defendant, in good faith, entered into pos- 
session of said premises under said contract of purchase, 
on said day, and has remained in possession ever since. 

“4, That the defendant, in good faith and relying on 
his rights under said contract and the law, has broke and 
cultivated twenty acres on said tract, of the value of 
$40. 

“5. That this defendant has been at all times, and is 
now, ready and willing to pay the amounts due the 
plaintiff on said contract according to the terms of the 
same, and to comply with all the conditions thereof, and 
he hereby tenders in open court, for the use and benefit 
of the plaintiff, the sum of $367.08 and interest thereon, 
if any is due, to be applied on said contract. 

“Wherefore, the defendant prays that plaintiff’s peti- 
tion may be dismissed, and for such other and further 
relief in the premises as in equity this defendant is en- 
titled to, and as the court may deem proper.” 

Exhibit A of the foregoing pleading, the contract of 
purchase, contained first a general, then a specific, state- 
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ment of the agreed price of the land and the dates of 
deferred payments, principal and interest. The further 
portions of the contract were as follows: “And it being 
mutually understood that the above premises are sold 
to said second party for improvement and cultivation, 
the said party hereby further agrees and obligates him- 
self and his heirs and assigns, that all improvements 
placed on said premises shall remain thereon and shall 
not be renroved or destroyed, until final payment for said 
land; and further that he will punctually pay said sums 
of money as above specified as each of the same becomes 
due; and that he will regularly and seasonably pay all 
taxes and assessments upon said premises for the current 
year of 1897 and thereafter. In case the said party, his 
legal representatives, or his assigns, shall pay the several 
sums of money aforesaid punctually, and at the several 
times above limited, and shall strictly and literally per- 
form all and singular his agreements and stipulations. 
aforesaid after their true tenor and intent, then the first 
party will furnish the second party, his heirs or assigns, 
upon request of said party, and the surrender of this 
contract, a good and sufficient warranty deed, free and 
clear of all incumbrances, except as against such taxes 
as may be assessed against said lands, and as against any 
and all acts done and suffered by said purchaser or as- 
signs, subsequent to the date of the contract. But in 
case the second party shall fail to make the payments 
aforesaid, or any of them, punctually and upon the strict 
terms and times above limited, and likewise to perform. 
and complete all and each of his agreements and stipula- 
tions aforesaid, strictly and literally, without any failure 
or default, the times of payment being of the essence of 
this contract, then the party of the first part shall have 
the right to declare this contract null and void, and all 
rights and interests hereby created or then existing in 
favor of the said second party, or derived under this con- 
tract, shall utterly cease and determine, and the posses- 
sion of the premises hereby contracted shall revest in 
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said first party or his assigns, without any declaration 
of forfeiture or act of re-entry, on without any other act 
by said first party to be performed, and without any right 
of said second party of reclamation or recompensation 
for moneys paid or improvements made, as absolutely, 
fully, and perfectly as if this contract had never been 
made, and in such case such payments and improve- 
ments are to be accepted as full value of use of said 
premises herein held by party of second part. And it is 
further agreed, on the part of the purchaser, that a fail- 
ure to pay any installment of principal or interest, or 
a failure to keep all taxes paid before penalty thereon 
shall accrue, or to keep any of the covenants and agree- 
ments herein made by him, shall work a forfeiture and 
relinquishment of all his rights, and that thereupon the 
first party may, if he so elects,—and the purchaser hereby 
waives any notice of such election,—treat any purchaser 
as a tenant holding over and at sufferance, and proceed 
against such purchaser by summary action of forcible 
entry and detainer to recover possession. And it is 
further stipulated that no assignment of the premises 
“shall be valid unless the same shall be indorsed hereon, 
or permanently attached hereto, and countersigned by 
the first party, for which purpose this contract must be 
sent to him by mail, or otherwise, and that no agree- 
ments, or conditions, or relations between the second 
party and his assignee, or any other person acquiring 
title or interest from or through him, shall preclude the 
first party from the right to convey the premises to said 
party or assigns, on the surrender of this agreement and 
the payment of the unpaid portion of the purchase-moncy 
which may be due to the first party.” ; 

For the defendant in error there was filed the following 
reply: 

“1. Admits that the defendant entered into possession 
of premises described in plaintiff’s petition by virtue of 
and under the contract set up in and made a part of said 
defendant’s answer, but alleges the fact to be that said 
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defendant failed and neglected to pay the installment of 
$300 principal and $67.08 interest due under the terms 
of said contract on the first day of January, 1898, and 
that thereafter and on the 12th day of February, 1898, 

. the said defendant still failing and neglecting to pay said 
installments of principal and interest or either, the plain- 
tiff, in the exercise of the right and privilege reserved 
and stipulated for in and by said contract, and in pursu- 
ance of the provisions therein contained, declared said 
contract null and void, and on the same day made, exe- 
cuted, and delivered to said defendant a notice and dec- 
laration in writing of said forfeiture, a copy of which is 
hereto attached and marked “Exhibit A” and made a 
part of this reply. 

“2. That defendant has made no offer of payment of 
said sum of $367.08, or any part thereof, except by the 
filing of his said answer, nor has he in fact paid said sum 
or any other sum into court for the use or benefit of 
plaintiff. : 

“Wherefore he prays for the relief demanded in his 
said petition.” 

EXHIBIT A. 
| “BURLINGTON, Iowa, February 12, 1898. 

“George H. Whiteman, Lexington, Nebraska—DEAR SiR: 
You are hereby notified that contract for the following 
described property, to-wit: The southwest quarter of 
section 25 in township 9 north, range 19 west, in Dawson 
county, Nebraska, has this day been declared forfeited 
and cancelled, because of non-compliance of the terms 
of the agreement. Possession of said premises is hereby 
demanded. You will take notice of this declaration of 
forfeiture and demand for possession, and be governed 
accordingly.” 

To the reply a demurrer was interposed which, on hear- 
ing, was overruled. The plaintiff in error signified his 
election to stand on the demurrer and plead no further, 
and, after motion for a new trial on part of the plaintiff 
in error was overruled, judgment was rendered for de- 
fendant in error. 
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The main question presented and argued is with refer- 
ence to the enforceability of the forfeiture clause of the 
contract. We know of no effective reason why, if two 
persons who fully understand and realize the import of 
the matter in hand, and in course of its adjustment meet - 
and enter into a contract for a sale and purchase of real 
estate of which there is an express stipulation that time 
is of the essence thereof, and in event of non-performance 
of the conditions of payment a forfeiture shall ensue, that 
it may not be upheld and executed as made. 

In Pomeroy, Contracts, page 462, section 390, it is said 
on this subject, and numerous cases cited in support of 
the statement: “It is now thoroughly established that 
the intention of the parties must govern, and if the in- 
tention clearly and unequivocally appears from the con- 
tract, by means of some express stipulation, that time 
shall be essential, the time of completion or of perform- 
ance, or of complying with the terms, will be regarded 
as essential in equity as much as at law. No particular 
form of stipulation is necessary; but any clause will have 
the effect which clearly and absolutely provides that the 
contract is to be void if the fulfillment is not within the 
prescribed time.” 

In the decision of the case of Missouri R., F. 8. & G. 
R. Co. v. Brickley, 21 Kan. 276, opinion by Brewer, J., it 
was stated: “While in agreements for the sale of real 
estate the time of payment is not ordinarily of the es- 
sence of the contract, yet, by express stipulation, the 
parties may make it so, and, when so made, such stipula- 
tion is, like all other stipulations of the contract, to be 
respected and enforced by all courts, those of equity as 
well as those of law.” 

This court in Morgan v. Bergen, 3 Neb. 209, gave recog- 
nition and approval to the principle on which the doc- 
trine just stated is based when it said: “Parties may 
make time the essence of the contract, so that if there 
be a default at the day, wilhout any just excuse and 
without any waiver afterwards, the court will not inter- 
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fere to help the party in default.” (See, also, Langan v. 
Thummel, 24 Neb. 265; Patterson v. Murphy, 41 Neb. 818; 
Broun v. Ulrich, 48 Neb. 409; White v. Atlus Lumber Co., 
49 Neb. 82. We further cite Phelps v. Illinois C. R. Co., 
63 Ill. 468; 2 Warvelle, Vendors pp. 819, 830; 2 Beach, 
Equity Jurisprudence sec. 592; Martin v. Morgan, 25 Pac. 
Rep. [Cal.] 350; Coughran v. Bigelow, 9 Utah 266, 34 Pac. 
Rep. 51; Aaford v. Thomas, 28 Atl. Rep. [Pa.] 443; Miller 
v. Hughes, 68 N. W. Rep. [Ia.] 680; Ralph v. Lomer, 28 
Pac. Rep. [Wash.] 760; Foot v. Bush, 69 N. W. Rep. [Ta.] 
874; Miybie v. Farr, 28 Minn. 439.) 

The tender pleaded in the answer, if sufficient in other 
respects, was not made until subsequent to the forfeiture 
and suit brought to enforce it, and was ineffectual. 
(Ralph v. Lomer, supra.) 

It is further contended that the enforcement of the 
contract in accordance with its terms is contrary to the 
spirit and intent of what is known as the “Occupying 
Claimants Act” (Compiled Statutes, ch. 63). It was de- 
termined in Vance v. Burlington & M. R. R. Co., 12 Neb. 
285, that a vendee of land under such a contract as is 
herein involved was not within either the letter or spirit 
of the act the provisions of which are invoked, and we 
will adhere to that decision. 

It is also urged that the court erred in not granting to 
the plaintiff in error on his motion in that regard a sec- 
ond trial. It is provided in section 630 of the Code of 
Civil Procedure, in relation to an action such as the one 
at bar: “In an action for the recovery of real property, 
the party against whom judgment is rendered may, at 
any time during the term at which the judgment is ren- 
dered, demand another trial by notice on the journal, 
and thereupon the judgment shall be vacated, and the 
action shall stand for trial at the next term.” This does 
not provide that where a party has interposed, as in the 
present suit, a demurrer to a pleading, which has been 
overruled, and has announced that he desires to plead 
no further, but will stand on his demurrer, and, in due 
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course of the proceedings, the consequent judgment has 
been rendered, the judgment will on demand be set aside 
as of course, and a new trial of the issue of law ordered. 
The section of the Code is clearly not open to such an 
interpretation. To so construe would be to give it a 
strained and false import. The judgment of the district 


court must be 
AFFIRMED, 


BANK or MAywoop v. Esrath or JOHN L. MCALLISTER. 
FILED OCTOBER 5, 1898. No. 8314. 


1, Principal and Surety: FaitunE To SUE Principat. Mere voluntary 
forbearance of the creditor, or his mere failure to institute and 
prosecute a suit against the principal debtor, will not operate 
the discharge of a surety on the obligation of indebtedness, nor 
will non-compliance by the creditcr with a request or notice of 
surety to commence suit against the principal work the surety’s 
release, 


2. Dismissal: Res JupicaTa. A dismissal of a suit which is not upon, 
or does not involve, the merits, is not a bar to another action on 
the same cause nor to its presentation as a claim against the 
estate of the deceased adverse party. 


Error from the district court of Lincoln county. Tried 
below before NEVILLE, J. Reversed. 


J. L. White and HMougland & Moaglund, for plaintiff in 
error. : 


Wilcox & Halligan, contra. 


HarRison, ©. J. 

The bank, party hereto, commenced an action in the 
county court of Lincoln county to enforce the collection 
of an amount alleged to be its due on a promissory note 
signed by E. EB. Reese and J. L. McAllister. The latter 
had died prior to the institution of the action and service 
of a summons was made on the administratrix of his 
estate, who appeared and challenged the jurisdiction of 
the court on the grounds that she was not of the parties 
to the suit, and no action would lie against her. At the 
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time set for the trial of the cause there was for the bank, 
by leave of the court, a dismissal of the action to the ex- 
tent it purported to involve the estate or administratrix 
of the estate of J. L. McAllister. In proceedings for the 
purpose, an administratrix of said estate had been ap- 
pointed, and in the further course of the matter notice 
was given of the time allowed for the presentment of 
claims against the estate, and of the dates fixed for their 
examination and adjustment. For the bank a claim was 
presented predicated on the promissory note to which 
we have hereinbefore referred, and on hearing this claim 
was disallowed. The reasons for such action, as stated 
in the entry thereof, were that the deceased had signed 
the note as surety; the amount due thereon might have 
been collected of the principal debtor if the payee had 
not failed, neglected, and refused to properly and dili- 
gently proceed against said principal maker; that such 
non-action on the part of the creditor had worked a re- 
lease of the surety from liability; also, that the dis- 
missal of the suit in the county court, to which we have 
alluded, had effected a final disposition of any action or 
claim on the note against the estate of the surety thereon. 
Irom the rejection of its claim, the bank prosecuted 
error to the district court wherein the action of the 
county court was affirmed, and the matter has been pre- 
sented to this court for review. 

Of the first reason given for the disallowance of the 
claim it must be said that it was wholly insufficient. A 
mere voluntary forbearance on the part of the creditor 
relative to the principal debtor, or a mere failure to insti- 
tute an action against him, will not discharge a surety. 
(Smith v. Mason, 44 Neb. 610.) Nor will notice or request 
by the surety to the creditor that suit be commenced 
against the principal debtor operate to compel it, nor a 
noncompliance with the request or notice release the 
surety. (2 Daniel, Negotiable Instruments p. 307, sec. 
1326; Tiedman, Commercial Paper sec. 424; 1 Parsons, 
Notes & Bills pp. 236, 237.) 
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In regard to the second ground on which the rejection 
of the claim was based, it is clear from the record that 
the dismissal by or for the plaintiff of the suit in county 
court as against the estate or the administratrix, if in- 
deed there was any jurisdiction, was not upon or with 
any reference to the merits of the controversy, and hence 
constituted no bar to another action for the same cause 
or its presentation as a claim against the estate. (Chency 
v. Cooper, 14 Neb. 418; Philpott v. Brown, 16 Neb. 387; 
Runge v. Brown, 23 Neb. 817; 6 Ency. Pl. & Pr. 986.) 

It follows that the order of the county court by which 
it disallowed plaintiff’s claim was erroneous; also its 
affirmance in the district court. Both adjudications must 
be, and are, reversed and the matter remanded for further 
proceedings. 

REVERSED AND REMANDED. 


W. H. BURNET V. JosEPH A. CAVANAGH ET AL. 
FILED OcToOBER 5, 1898. No. 8289. 


1, Instructions: Evipencr. <An instruction given which submits to 
the jury a question of fact material to the issues on trial, of the 
existence of which there has not been evidence sufficient to war- 
rant or support an inference, is error which may call for setting 
aside a verdict or reversing a judgment. 


f& Pleading: UNDENIED ALLEGATIONS. AJ] material allegations of new 
' matter in the answer not denied in a reply must be taken as 
true. (Code of Civil Procedure, sec. 134.) 


3. Immaterial Evidence: Harmirss Error. Admission of immaterial 
evidence which, though erroneous, is not prejudicial to the rights 
of the complaining party, is not ground for the reversal of a 
judgment. 


i 


. Conflicting Evidence: Revizw. A finding on a point at issue as to 
which there is a conflict in the evidence will not be disturbed if 
there is sufficient favorable evidence to sustain it. 


5. Instructions: Excrprions: Revizw. An exception at the time to 
giving an instruction is essential to secure a review of error as- 
signed of such action. 
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6. Evidence: ASSIGNMENTS OF Error. The admission of evidence will 
not be reviewed in an error proceeding to this court, if of the 
alleged error of the trial court in that regard there is no special _ 
assignment in the petition in error. 


Error from the district court of Douglas county. 
Tried below before Krysor, J. Affirmed. 


Saunders & Macfarland and Macfarland & Altschuler, for 
plaintiff in error. 


Tf. J. Mahoney and Cavanagh & Thomas, contra. 


Tfarnison, C. J. 


In this action, instituted in the district court of Doug- 
las county, the plaintiff alleged an indebtedness of de- 
fendants to him in the sum of $5,000 as evidenced by a 
promissory note by them executed and delivered to him 
of a stated date, also accrued and unpaid interest on the 
principal sum as provided for in the note, for all of which 
he asked a judgment. Octave Bouscaren, of defendants, 
was not served with process. The other defendant, Jo- 
seph A. Cavanagh, in response to service of summons in 
the suit appeared and answered, and of the issues joined 
there was a trial which resulted in a verdict for the 
plaintiff. A motion for a new trial was presented for the 
defendant, and on hearing was sustained. The verdict 
was set aside and a new trial ordered. After an amended 
answer for defendant and the plaintiff’s reply thereto 
were filed, a second trial occurred in which the defendant 
was successful, a verdict in his favor being returned by 
the jury, on which, after plaintiff’s motion for a new trial 
was heard and overruled, judgment was rendered. The 
plaintiff, in an error proceeding to this court, presents 
the entire record, inclusive of the evidence introduced 
during the two trials, and asks by petition in error a 
review of the order of the district court by which a new 
trial was granted after verdict returned at the first hear- 
ing; also of certain alleged errors of the proceedings 
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during the second trial. The defendant in his answer 
adinitted the execution and delivery of the note on which 
the plaintiff's action was predicated, but alleged that 
the plaintiff had, prior to the execution of the note in 
suit, agreed with Octave Bouscaren, the other party to 
the note, to loan to him a sum not to exceed $10,000, to 
be used in his business of money broker or lender in 
Omaha, and to be loaned to applicants therefor, the pay- 
ment of such loans to be secured by mortgages of real 
or mortgages or pledge of personal property; that the 
matters between Bouscaren and plaintiff were to be man- 
aged for the latter by a designated party, resident in 
Omaha, who was styled in the written agreement which 
was entered into by plaintiff and such party, as “trustee” 
for the plaintiff; that the party trustee was to receive 
from Bouscaren, as evidence of the indebtedness of any 
-sum loaned to him by plaintiff, a note signed by Bous- 
caren and also by “J. A. Cavanagh, of the city of Omaha, 
either as joint maker or guarantor of payment (not merely 
collection) at maturity,” to receive payments of interest 
as they accrued in favor of plaintiff, and further to re- 
ceive from Bouscaren mortgages, pledges, and evidences 
of loans made by the latter and hold, manage, and collect 
them as security for the payment of and application of 
proceeds on amounts due plaintiff from Bouscaren. The 
details of the proposed transactions, and which were 
afterward in part of actual occurrences and given exist- 
ences, were embodied in a written article which was exe- 
cuted by the plaintiff and the trustee. The defendant 
further answered that, with full knowledge and in ac- 
cord with the agreement between the plaintiff and trus- 
tee, he signed the note in suit with his co-signer Bous- 
caren, as the latter’s surety, and that the plaintiff knew 
that it was in such capacity the defendant executed the 
note; that defendant so signed in full reliance that the 
conditions of the contract of plaintiff and the trustee 
relative to the mortgages and pledges, or the collateral 
securities, and of which a number were in fact placed in 
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the hands and care of the trustee, would be by him 
observed and such securities retained and controlled 
strictly in conformity to the terms of said contract, but 
that there was such a disposition by the trustee and 
plaintiff of the collateral securities as worked a dis- 
charge of the defendant from any liability on the note 
in suit. There was also a plea of usury. The reply con- 
tained an affirmative plea that Bouscaren and the de- 
fendant Cavanagh were partners in the loan business, 
and as such partners received the money for which, as 
evidence of the debt thereby created, the note sued upon 
was given; that Cavanagh signed the same as principal. 
The reply also contained denials of the allegations of 
the answer that Cavanagh had executed the note as 
surety, or that any of the collateral securities had been 
managed, or any disposition made of them, other than 
according to the wishes and instructions of Cavanagh. 
There were in the reply some further assertions and de- 
nials which we need not particularly notice. 

We will first give attention to the portion of the argu- 
ment which is devoted to the complaint of the action of 
the trial court on the motion to set aside the first verdict 
in the case. There is nothing in the journal entry or 
record which discloses the ground or grounds upon which 
the court based its order. All statements with regard 
to it are general. In the brief filed for plaintiff in error 
it is stated: “The court in instruction nine stated to the 
jury that if the jury should find that Cavanagh and 
Bouscaren were partners, the plaintiff is entitled to re- 
cover, and he took the position that the evidence did not 
disclose a partnership, but that this instruction might 
have misled the jury. While the jury might have found 
their verdict under the instructions upon other theories 
of the case, still, as the verdict might have been based 
upon this instruction, he would grant a new trial.” We 
have adopted, as seems entirely allowable, this state- 
ment as an embodiment of the views of the matter which 
the trial court had when it sustained the motion for a 

17 


194 NEBRASKA REPORTS. —_—[Vou. 56 


Burnet v. Cavanagh, 


new trial, and an examination of all that transpired at 
the first trial convinces us that the order of the court was 
without error. There was no evidence which would have 
warranted an inference by the jury that the defendants 
were partners; hence the instruction was erroneous and 
calculated to mislead, and that it had been given was 
sufficient to call for setting aside the verdict. (Morearty 
v. State, 46 Neb. 652; Dunbier v. Day, 12 Neb. 596; Me- 
Cready v.-Phillips, 44 Neb. 796; Williams v. State, 46 Neb. 
704; Walrath v. State, 8 Neb. 81; City of York v. Spellman, 
19 Neb. 357; Kay v. Noll, 20 Neb. 380.) This disposes of 
the sole point made in argument in regard to the decision 
of the district court on the first motion for a new trial. 

It is urged that the court erred during the second 
trial in the admission in evidence of Exhibit 1, which was 
the written contract between the plaintiff and the per- 
son in Omaha who was therein styled “trustee.” As we 
view the record, the question of the character of the rul- 
ing of the court on the objection to the admission of this 
piece of evidence, whether erroneous or not, is imma- 
terial, for, as we have indicated in the statement of the 
cause, the existence of this article of agreement and its 
contents were as facts pleaded in the answer as new 
matter, and not denied in the reply. All such facts so 
pleaded as were material were thus admitted to be true 
(Code of Civil Procedure, sec. 184); and the admission 
of the contract as evidence of such facts could not preju- 
dice the rights of the plaintiff. Of such facts as were of 
its recitals, and not material, its admission as evidence of 
them was clearly not prejudicial, if erroneous; hence that 
it was admitted does not call for a reversal of the judg- 
ment. (Graham v. Frazier, 49 Neb. 90.) 

It is contended for the plaintiff that the evidence 
conclusively established the signature of the defendant 
Cavanagh to have been made as a principal maker of 
the note on which it appeared, and so signed pursuant 
tu specific agreement between the signer and the plain- 
tiff. On the question of whether the defendant signed 
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the note as a principal or as a surety there was a con- 
flict in the evidence, with sufficient to support a finding 
that it was as surety, and the evident determination of 
the jury to such effect will not be disturbed. 

Error is asserted in argument, of the action of the trial 
court in giving in the charge to the jury an instruction 
numbered 6. The plaintiff did not except to the giving 
of this or, indeed, any of-the instructions, and the alleged 
error will not be reviewed. To secure a review of alleged: 
error in giving an instruction it is necessary to except 
at the time. (Johnson v. Swayze, 35 Neb. 117; Lowe v. 
Vaughan, 48 Neb. 651; City of Omaha v. McGavock, 47 Neb. 
313; Sigler v. McConnell, 45 Neb. 598.) 

It is argued that the court erred in the exclusion from 
the evidence of an exhibit numbered 9. This is without 
force for the reason that of the alleged error there was 
no specific assignment in the petition in error. Where 
such is the case a review cannot be obtained. (Smith v. 
Mason, 44 Neb. 610; Redman v. Voss, 46 Neb. 513; Hed- 
rich v. Strauss, 42 Neb. 485.) We will say further, in this 
connection, that on page 153 of the record it is disclosed 
that this exhibit was received in evidence without objec- 
tion and read to the jury. 

No errors have been presented which call for a re- 
versal of the judgment and it will be 


AFFIRMED. 


Rem, Murpocu & CoMPANY Vv. AUGUST PANSKA BT AL. 


FILED SEPTEMBER 23,1898. No. 8278, 


1. Continuance: Britt oF ExcrEptions. Affidavits in support of a mo- 
tion for continuance will not be reviewed by this court unless 
they have been embodied in a bill of exceptions. 


2. Replevin: Susmtons. A summons in an action in replevin brought 
in the county court must be made returnable within 12 days 
from its date, 
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: JUDGMENT. Where a writ of replevin is quashed, on 
motion of the defendant, for defects appearing on its face, a judg- 
ment for a return of the property cannot be given, nor for the 
value thereof and damages. SULIIVAN, J.. and RaGan, C., dis- 
senting. 


4, 


Garber v. Palmcr, 47 Neb, 699, and Ahiman v. Meyer, 19 Neb, 
63, distinguished. 


5. 


: STATUTE: AMENDMENT. Act of the legislature of 1875 (Code 
of Civil Procedure, sec. 193@) amending the provisions of said 
Code relating to actions of replevin is void, as containing no pro- 
vision for the repeal of the sections amended, as required by the 
constitution then in force. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. Reversed. 


The opinion contains a statement of the case. 


Schomp & Corson, for plaintiff in error: 


The court erred in striking from the record the affidavit 
for a continuance. (Joline v. Curtis, 88 Neb. 520.) 

Defendants having objected to the jurisdiction of the 
court and obtained an order quashing the summons, are 
estopped from demanding a trial to determine their 
property rights and damages. (Bollong v. Schuyler Nat. 
Bank, 26 Neb. 281; Itobertson v. Smith, 15 L. R. A. [Ind.] 
273.) 

After the summons was quashed the court was with- 
out jurisdiction to enter judgment for a return of the 
property and for damages. (People v. Sturtevant, 9 N. Y. 
263; Perrine v. Farr, 22 N. J. Law 356; Lx parte Reed, 
100 U.S. 28; Hill v. Bloomer, 1 Pinney [Wis.] 463; Parseli 
v. Genesee Circuit Judge, 39 Mich. 542; Gray v. Dean, 136 
Mass. 128; Burdett v. Doty, 38 Fed. Rep. 491; Jordan v. 
Dennis, 7 Met. [Mass.] 590; dfvore v. Herron, 17 Neb. 697; 
Ahiman v. Afeyer, 19 Neb. 65.) 


Beeson & Root, contra: 


Where plaintiff has given bond and obtained the prop- 
erty and the writ has been quashed, judgment should be 
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entered for a return of the property and a trial awarded 
to ascertain its value and the damages. (Kendrick v. 
Watkins, 54 Miss. 495; People v. Judge, 28 Mich. 497; Peo- 
ple v. Tripp, 15 Mich. 518; Fleet v. Lockwood, 17 Conn. 232; 
McArthur v. Lane, 15 Me. 245; Greely v. Currier, 39 Me. 
516; Collamer v. Page, 85 Vt. 387; Thurber v. Town of 
Richmond, 46 Vt. 395; Garber v. Palmer, 47 Neb. 699.) 

The application for a continuance was properly denied. 
(Rowland v. Shephard, 27 Neb. 494.) 

The affidavit for a continuance is not a proper part of 
the transcript but should have been incorporated into 
the bill of exceptions. (Cleghorn v. Waterman, 16 Neb. 
231; Barton v. McKay, 36 Neb. 632; Real v. Honey, 39 
Neb. 516.) 

References to question of estoppel: Worley v. Shong, 
35 Neb. 311; Omaha Loan & Trust Co. v. Hogeboom, 47 
Neb. 7. 


Byron Clark and C. A. Rawls, also for defendants in 
error. 


NorvVAL, J. 


This was replevin commenced in the county court by 
Reid, Murdoch & Company, a corporation, to recover 
possession of specific personal property. The summons 
or writ of replevin served on defendants was by its terms 
made returnable more than 18 days after the date of its 
issue. The property was taken under the writ, and the 
possession thereof delivered to the plaintiff on its execu- 
tion of the proper undertaking. On the return day the 
defendants made a special appearance, challenging the 
jurisdiction of the court over their persons, and moved to 
quash the summons or writ on the ground that it was 
returnable more than 12 days after the date when issued. 
At the same time plaintiff filed a motion for a continu- 
ance for a longer period than 30 days, and also moved 
to strike the motion of defendants from the files for the 
reason no notice of the filing thereof has been served on 
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plaintiff. The county court quashed the replevin writ 
or summons, overruled plaintiff’s motions, and taxed the 
costs to it. Whereupon, on motion of the defendants, the 
court, a jury being waived, over the objections of plain- 
tiff, proceeded to ascertain their right to the property 
replevied and the possession thereof, and from a con- 
sideration of the evidence adduced found the right of 
property and possession at the commencement of the ac- 
tion in the defendant August Panska, assessed the value 
of the property at $183.85, and damages for withholding 
the same in the sum of $125, and entered a judgment for 
a return of the property in favor of Panska, or in case a 
return could not be had that he recover the value in 
damages determined as aforesaid. Error was prosecuted 
by the plaintiff to the district court, where, on motion of 
defendant, the affidavit of W. A. Corson filed in the 
county court by plaintiff in support of its application for 
a continuance was stricken from the transcript, and 
‘thereupon the judgment of the county court was affirmed. 
Plaintiff now seeks a review of the record by error pro- 
ceeding. 

It is argued that it was prejudicial error to eliminate 
the affidavit of Mr. Corson from the transcript of the 
county court. The ruling assailed is no just cause for 
complaint. The affidavit in question was no part of the 
record of the county court, it not having been incorpo- 
rated in a bill of exceptions. (Hobbs v. Hunt, 34 Neb. 657; 
unter v. Bell, 33 Neb. 249; Wright v. State, 45 Neb. 44; 
Gray v. Godfrey, 43 Neb. 672; National Lumber Co. v. 
Ashby, 41 Neb. 292; Barton v. McKay, 36 Neb. 632.) 

Section 9, chapter 20, Compiled Statutes, requires that 
in all actions of replevin in the county court the summons 
shall be returned within the same time as in similar ac- 
tions before justices of the peace. By section 1035 of the 
Code of Civil Procedure a summons in such an action 
shall be issued by the justice as in other cases, and sec- 
tion 911 of said Code provides that a summons in justice 
court “must be returnable not more than twelve days 
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from its date.” In view of these statutory requirements, 
the summons issued in the case at bar by the county court 
was void, and that court very properly quashed the same, 
since the writ was made returnable 18 days from its date, 

It remains to be determined whether the county court 
erred in trying the defendants’ right of property and right 
of possession and rendering a judgment for a return of 
the property or the value thereof in case no return could 
be had. The present suit was cognizable before a justice 
of the peace, the appraised value of the property being 
less than $200, so that the provisions of section 1041 gov- 
erning actions of replevin before justice of the peace are 
applicable. This section declares: “If the property has 
been delivered to the plaintiff, and judgment be rendered 
against him, or if he otherwise fail to prosecute his ac- 
tion to final judgment, the justice shall, on application 
of the defendant, or his attorney, impanel a jury to in- 
quire into the right of property and right of possession of 
the defendant to the property taken.” This section au- 
thorizes an inquiry to be made by the court in a replevin 
action into the defendant’s right of property or right of 
possession on his request on the happening of either of 
the events indicated in the section, where the property 
has been seized under the writ and delivered to the plain- 
tiff. But this case is not within the purview of the sec- 
tion, as the provisions thereof are not applicable where 
the defendant obtains a dismissal of replevin action for 
want of jurisdiction. In the language of counsel for 
plaintiff: “The statute was intended to prevent any act 
of the plaintiff to work a discontinuance and at the same 
time allow him to reap the fruits of his improper conduct. 
But does not apply to cases where plaintiff’s action fails 
because of jurisdictional defects, for jurisdiction is fun- 
damental to the protection of all rights in the action 
whether asserted by the defendant or by the plaintiff.” 
If the county court acquired no jurisdiction by virtue of 
its process, then it was powerless to adjudicate the rights 
of either party. This is clear, and the principle is amply 
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sustained by the authorities. (State v. Letton, 56 Neb. 158, 
and cases there cited.) Garber v. Palmer, 47 Neb. 699, is 
readily distinguishable. There jurisdiction over the sub- 
ject-matter and of the person was acquired, and plaintiff 
sought to voluntarily dismiss his replevin action without 
the consent of the defendant and to the prejudice of the 
latter, which was properly held could not be done, and 
that in such a case the defendant was entitled to a trial 
of his rights of property or right of possession. Of like 
import is Ahlman v. Meyer, 19 Neb. 63. 

The defendants invoke the provisions of section 198a 
of the Code of Civil Procedure, which declares: “That 
whenever any action in replevin shall be dismissed by 
the court for irregularities or defects in the proceedings 
by the plaintiff, judgment may be given in favor of the 
defendant on proof of the value of the property and the 
amount of the damages.” This section was enacted by 
the legislature of 1875 under the title “An act to amend 
the Code of Civil Procedure in actions of replevin.” 
(Session Laws 1875, p. 44.) That was an amendatory act, 
in its scope and effect, and not an independent and com- 
plete piece of legislation, and is invalid inasmuch as the 
act contained no provision for the repeal of the section 
of the Code of Civil Procedure sought to be amended. 
(Reynolds v. State, 53 Neb. 761.) The judgment of the 
county and district courts are reversed, and the actiou 
dismissed. . 

REVERSED AND DISMISSED. 


SULLIVAN, J., and RAGAN, C., dissent. 
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WILLIAM F’, PICKERING v. SAMUEL C. HASTINGS. 
FILED OCTOBER 5,1898. No. 8283. 


Corporations: LIABILITIES OF STOCKHOLDERS: ACTIONS: PARTIES. It is 
the settled doctrine of this court that the liability of a stock- 
holder in a banking corporation, under the provisions of section 
7, article 11, of the constitution, is for the creation of a fund for 
the benefit of all creditors, and an action to enforce such liability 
must be prosecuted for the benefit of all the creditors of the cor- 
poration against all the stockholders within the jurisdiction of 
the court. 


Error from the district court of Buffalo county. Tried 
below before NEVILLE, J. Reversed. 


Greene & Hostetler, for plaintiff in error. 
William Gaslin, contra. 


Norva, J. 


The Commercial and Savings Bank of Kearney was 
incorporated under the laws of this state on September 
2, 1889, and for some time thereafter was engaged in the 
business of banking. William F. Pickering was a stock- 
holder therein, owning ten shares of the stock of the face 
value of $100 each. Samuel C. Hastings was a depositor 
in said bank, and had money on deposit therein at the 
time the bank closed its doors and ceased to do business. 
Hastings recovered a judgment against said bank in the 
sum of $649.80 for moneys so deposited as aforesaid. Ex- 
ecution was issued on said judgment, which was returned 
nulla bona. Thereupon this action was instituted by 
Hastings in his own behalf in the county court of Buffalo 
county against Pickering alone, under section 7, article 
11 of the constitution, to enforce the liability imposed by 
said section upon stockholders in banking corporations. 
A general demurrer to the petition was sustained by the 
county court, and on error proceeding this judgment was 
reversed by the district court, and the cause was retained 


202 NEBRASKA REPORTS. [Von. 56 


Pickering v. Hastings, 


for trial therein. Subsequently plaintiff filed a petition 
similar to the one in the county court, which the defend- 
ant answered denying part of the averment contained 
therein, and pleading certain matters in defense,—among 
others, that there are various creditors of said bank to 
the defendant unknown, and also a large number of 
stockholders of said corporation, giving the names of the 
latter, with the number of shares of stock owned by each; 
that one Henry Gibons was by this court in February, 
1892, appointed receiver of said bank, who qualified as 
such and entered upon the duties of his trust, and as 
such receiver took possession of all the assets of said 
bank, which was ample to pay plaintiff’s claim, and still 
retains possession thereof, and if the execution men- 
tioned in the petition was returned no property found it 
was because all the assets of the bank were at the time 
in the custody of the receiver and could not be reached; 
that plaintiff should have sued on behalf of himself and 
the other creditors of the bank, and that all the stock- 
holders should have been made parties defendant. To 
this answer plaintiff replied by a general denial, and the 
trial upon the issues joined resulted in a judgment in 
favor of plaintiff for the full amount of his claim against 
the bank. The defendant has prosecuted an error pro- 
ceeding. 

It was stipulated in open court on the trial that plain- 
tiff and the several other persons mentioned in paragraph 
6 of the answer were residents of Buffalo county and 
stockholders of the Commercial and Savings Bank of 
Kearney at the time the bank became indebted to Picker- 
ing, as well as when the suit was instituted, and that 
there were and are numerous creditors of said bank sim- 
ilarly situated with plaintiff, whose claims were due and 
unpaid. The proper disposition of the case at bar can 
be based upon a single ground, and that is, whether the 
action was properly brought to enforce the liability 
created by the section of the constitution already men- 
tioned, which declares: “Every stockholder in a banking 
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corporation or institution shall be individually respon- 
sible and liable to its creditors over and above the 
amount of stock by him held to an amount equal to his 
respective stock or shares so held, for all its liabilities 
accruing while he remains such stockholder,” etc. In 
other words, can an action under the foregoing provision 
be maintained by one creditor of the corporation in his 
own behalf against a single stockholder? Plaintiff ar- 
gues in support of the affirmative of the proposition and 
cites authorities* in support of his position; but subse- 
quent to the filing of the briefs herein, and after the judg- 
ment of the trial court was rendered, the precise ques- 
tion was presented to this court for consideration, and 
determined adversely to the contention of the plaintiff. 
Thus in Farmers Loan & Trust Co. v. Funk, 49 Neb. 353, it 
was expressly decided that the liability of a stockholder 
in a banking corporation under the provisions of section 
7, article 11, of the constitution is for the creation of a 
trust fund for the benefit of all creditors, and an action 
to enforce such liability must be prosecuted by one cred- 
itor of the corporation for the benefit of all, or by the re- 
ceiver when one has been appointed. That was an action 
at law by a creditor of the State Bank of Ainsworth 
against one of the stockholders thereof to collect an 
amount equal to the par value of his stock, and it was 
ruled that the action could not be maintained. The ac- 
tion should be for the benefit of all the creditors of the 
corporation against all the stockholders within the juris- 
diction of the court. (Van Pelt v. Gardner, 54 Neb. 70; 
German Nat. Bank of Inncoln v. Farmers & Merchants Bank 
of Holstein, 54 Neb. 593.) These decisions are directly in 
point, and if adhered to, must control the disposition of 
the case under consideration. There is a conflict in the 
adjudications of other courts on the subject, but the rule 
announced by this court in the foregoing cases is the most 


*For counsel’s citations to sustain the contention that liability of a 
stockholder may be enforced in a suit against him alone by a single 


' ereditor, see Hastings v. Barnd, 55 Neb. 94. 
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just and equitable one, and being sustained by the better 
reason as well as authority, will not be now departed 
from. 

White v. Blum, 4 Neb. 555, cited in brief of plaintiff, is 
easily distinguishable. So far as the report of that case 
discloses plaintiffs were the only creditors of the Midland 
Pacific Railway Company, and the defendants were 
the sole stockholders of said corporation. That the 
proper parties were before the court was a matter not in 
controversy, the principal contention being whether a 
joint judgment for unpaid subscription to capital stock 
could be rendered against all the stockholders, where the 
amount due for each on account of his subscription 
equaled or exceeded the demands of the corporation cred- 
itor. 

Smith v. Steele, 8 Neb. 115, was an action at law against 
the stockholders of a corporation and the corporation 
itself, and it does not appear that there were any cred- 
itors of the corporation other than the plaintiffs. 

Doolittle v. Marsh, 11 Neb. 248, was a suit against a 
stockholder of the Omaha Horse Railway Company tu 
enforce the payment of a judgment recovered against the 
corporation fora tort. It was held that the action would 
not lie under section 136 of the chapter of the General 
Statutes on Corporations. 

Ilowell v. Roberts, 29 Neb. 483, and Coy v. Jones, 30 Neb. 
798 were actions at law against stockholders to enforce 
the liability created by said section 136. In none of these 
decisions rendered prior to the handing down of the 
opinion in Farmers Loan & Trust Co. v. Funk, 49 Neb, 333, 
was it decided that an individual creditor of a corpora- 
tion could maintain an action for his own benefit alone 
against a single stockholder to enforce the constitutional 
liability of stockholders for the debts of the corporation. 

The present action must fail because all the stockhold- 
ers of the Commercial and Savings Bank within the juris- 
diction of the court were not made parties defendant. 


REVERSED AND REMANDED. 


Vou. 56] SEPTEMBER TERM, 1898. 205 


Chicago, R. I. & P. R. Co. v. Buel. 


Cricaco, Rock Istanp & Pacific Rar~bway COMPANY 
Vv. CHARLES BUEL. 


FILED OCTOBER 5, 1898. No. 8266. 


1. Eminent Domain: INTEREST ON AWARD OF DAMAGES. Where, on an 
appeal from an award of damages for land taken for right of 
way purposes, the damages are found to exceed the award of the 
commissioners, it is proper to instruct the jury to allow interest 
from the time of condemnation at the rate of seven per cent per 
annum. 


2. Review: EvmpEencr: Cross-EXAMINATION. A party cannot obtain 
a reversal on account of the admission of incompetent evidence 
which he brought out on the cross-examination of the witness 
of his adversary. 


3. Error cannot be predicated upon the refusal to 
eliminate from the record the testimony which the party com- 
plaining himself introduced, 

4, Eminent Domain: Mar oF PREMISES: EVIDENCE. On the trial of an 


appeal from an award of damages for land appropriated for rail- 
road purposes a map or plat of the premises, shown to be correet, 
is admissible in evidence. 


5. : EvIpENcE: VALUE OF PROPERTY: Witnesses, The owner of 
land appropriated by a railroad company for right of way, who 
has resided upon and cultivated the land and is familiar with 
the value thereof, is a competent witness on the question of its 
value. 

6. : RatTLRoaDS: ELEMENTS OF DAMAGE. The elements of damage 


for the construction of a railroad across a farm are the actual 
value of the portion taken and the depreciation in value of the 
remainder caused by the proper construction and operation of 
the railroad, excluding general benefits. 


Error from the district court of Lancaster county. 
Tried below before TIBBETS, J. Affirmed. 


L. W. Billingsley and R. J. Greene, for plaintiff in error. 
Charles E. Magoon, contra. 


Norval, J. 


The Chicago, Rock Island & Pacific Railway Company 
instituted proceedings for the condemnation of right 
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of way over and across the land of Charles Buel and for 
the assessment of his damages in the premises. The com- 
missioners appointed by the county judge assessed the 
‘damages at $800, and from said award an appeal was 
prosecuted to the district court, where the landowner 
obtained a verdict and judgment in the sum of $1,957.50. 
The railway company has brought error proceeding in 
this court to review the record of the trial. 

The first assignment argued in the brief is directed 
against the ninth or last instruction given by the court 
on its own motion, which was to the effect that if the 
jury ascertained that the value of the land taken for 
right of way purposes and the damages to the remainder 
of the tract, if any, determined in accordance,with the 
previous instructions, together, exceeded the sum of $800, 
—the amount awarded by the commissioners,—interest 
was to be allowed at the rate of seven per cent per annum 
on the entire sum found by the jury to be due the plaintiff 
below. This instruction isin harmony with many adjudi- 
cations of this court, and is opposed to none. It is well 
settled that where, on an appeal for an award of damages 
for lands taken for right of way, the damages are found 
to exceed the sum returned by the commissioners, the 
owner is entitled to interest from the date of the ap- 
propriation. (Sioux City Rk. Co. v. Brown, 138 Neb. 317; 
Berggren v. Fremont, H. &€ M. V. R. Co., 23 Neb. 20; Atchi- 
son & N. R. Co. v. Plant, 24 Neb. 127; Burlington & M. R. 
R. Co. v. White, 28 Neb. 166.) 

The gist of the argument of counsel for the railway 
company is that evidence was adduced as to damages 
occasioned by the destruction of crops, by digging a 
ditch, and various other items of damages, and that the 
inetruction assailed permitted a recovery of interest on 
such damages from a date long anterior to the time they 
accrued. This is not a fair criticism of the doctrine an- 
nounced by the court. The ninth paragraph of the 
charge, in express terms, confines the jury in the deter- 
mination of the damages to the principles laid down for 
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their guidance in the other portions of the charge, and 
it is a familiar rule that instructions are to be considered 
as a whole. The doctrine is distinctly announced in the 
instructions that plaintiff can recover the actual value of 
the land appropriated, and the depreciation in value of 
the portion not taken caused by the careful and proper 
construction and operation of defendant’s road, and that 
no recovery could be had for loss sustained by the negli- 
gent or faulty construction or operation of the road, or 
by acts of defendant upon plaintiff’s land outside of the 
right of way. So that the jury, if they were guided by 
the rule given to them by the court, not only did not al- 
low improper elements of damages, such as injury to 
growing crops, but did not award plaintiff interest 
thereon for any length of time whatever. 

Complaint is made of the allowance of the witness 
Boarman to testify that the depreciation in value of the 
land resulted from the embankment constructed by the 
defendant backing surface water on the land and de- 
stroying the crops, and that witness observed water 
standing on the land after the construction of the road. 
The record shows that Boarman was called as a witness 
for the landowner and testified on direct examination as 
to the value of the land, both before and after the ap- 
propriation. It was on cross-examination of the witness 
by the attorney for the defendant company that the tes- 
timony was given of which complaint is now made. A 
reversal cannot be had for the admission of incompetent 
evidence brought out by the unsuccessful party. For the 
same reason error cannot be predicated upon the testi- 
mony of plaintiff’s witnesses Wilson and Meyers relating 
to the depreciation in value of the land caused by the 
damming-up of the water, since the testimony was elic- 
ited on cross-examination by the railway company. 
Moreover, the defendant could not have been prejudiced 
by this class of testimony, for the jury were directed by 
the sixth instruction as follows: “You are not, however, 
to consider any damages to the land not taken, if any 
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such ha's been shown by the evidence to exist, occasioned 
by reason of the improper or negligent construction of 
the defendant’s railway, even though such improper or 
negligent coustruction of the defendant’s railway ob- 
structs the said waterway, and throws the water back 
upon plaintiff’s land.” 

It is urged that there was prejudicial error in the trial 
court refusing to strike out the evidence of the witness 
Boarman as to damages sustained by surface water and 
destruction of crops. Uis testimony having been given 
in response to interrogatories propounded by counsel for 
defendant, it cannot complain because the court declined 
to eliminate it from the record. 

Objection is made to the receipt in evidence of a map 
of plaintiff’s lands. This document was made by a civil 
engineer and was shown to be a correct map or plat of the 
premises in controversy. It was admissible in evidence 
to enable the jury to properly understand and apply the 
other evidence adduced on the trial, especially as both 
parties used the map in the examination and cross-ex- 
amination of the witnesses. (Villaye of Culb:rtson v. Holli- 
day, 50 Neb. 229; Brown v. Galesburg Pressed Brick & Tule 
Co., 182 Tl. 649; State v. Harr, 17 8. E. Rep. [W. Va.] 
794; Clegg v. Mctropolitan S. R. Co., 87 N. Y. Supp. 130; 
Le Beau v. Telephone & Telegraph Construction Co., 67 N. W. 
Rep. [Mich.] 339; Goldsborough v. Pidduck, 54 N. W. Rep. 
[Ia.] 481; Chicago, K. & N. BR. Co. v. Davidson, 49 Kan. 
589; Rodcriquez v. State, 22 S. W. Rep. [Tex.] 978.) 

Objection is raised to permitting plaintiff to testify as 
to the value of the land in dispute. It is argued that 
he was not shown to be competent to testify on the ques- 
tion of value. The evidence discloses that he owned the 
land and cultivated it, was familiar therewith and with 
other real estate in the same vicinity, and that he was 
acquainted with the value of his farm before and after 
the location of the defendant’s right of way. THe was 
competent to Lesiify on the subject of value, even though 
he was not an expert, or dealer in real estate. The first 
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paragraph of the syllabus in Burlington & M. R. KR. Co. v. 
White, 28 Neb. 166, reads thus: “Where witnesses are 
shown to be familiar with the value of a particular piece 
of land across which a railroad has been built, they are 
competent to testify as to the value of such tract of land 
immediately before the location of the road and to the 
value thereof immediately afterwards. (Republican V. R. 
Co. v. Arnold, 138 Neb. 485; Northeastern N. R. Co. v. Fra- 
eter, 25 Neb. 53.)” And the first and second divisions of 
the syllabus in Burlington & M. R. R. Co. v. Schluntz, 14 
Neb. 421, are as follows: “(1.) The owner of land taken 
for right of way by a railroad company, having& resided 
upon and improved it for several years, who swears that 
he knows what it is worth, is a competent witness on the 
question of value. (2.) So, too, are other persons who 
have resided for several years in the immediate neighbor- 
hood of the land, and who seem, upon examination, to be 
well informed of its situation, condition, and value.” The 
same principle is stated in Siowr City & P. R. Co. v. Weinwr, 
16 Neb. 272. In the light of these adjudications there is 
no room to doubt that Buel was competent to testify on 
the question of value. 

We have examined and considered the other rulings of 
the trial court on the admission of evidence, to which 
referemce has been made in the brief, and discover no 
error therein prejudicial to the company. 

In discussing the fourteenth, fifteenth, twenty-eighth, 
and twenty-ninth assignments of error counsel for the 
corporation observe: “The measure of damages in a rail- 
road condemnation where a part only of the land is taken 
is the fair market value of the land actually taken, plus 
the depreciation in value of the remainder caused by the 
proper construction and operation of the road.” ‘This is 
sound doctrine, and is sustained by the decisions of this 
court. (Blakeley v. Chicago, K. & N. KR. Co., 25 Neb. 207; 
Chicago, K. & N. R. Co. v. Wiebe, 25 Neb. 542; Omaha S. 
R. Co. v. Todd, 39 Neb. 818; Fremont, E. & AM. V. R. Co. 
v. Bates, 40 Neb. 381; Chicago, B. & Q. R. Co. v. O'Connor, 

18 
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42 Neb. 90.) The jury were instructed in accordance with 
the rule announced in the foregoing authorities. Itis true 
some of the witnesses were interrogated as to the value 
of the plaintiff’s farm before and after the location of 
the railroad, instead of the market value thereof at those 
times, but it is manifest from a reading of the evidence 
that the witnesses and jurors must have understood the 
expressions “value” and “market value” were inter- 
changeably used, the value of a farm necessarily meaning 
its market price. Discovering no prejudicial error, the 
judgment is 
AFFIRMED. 


SmMirH Broruprs Loan & Trust COMPANY, APPELLEE, 
v. M. H. WEISS ET AL., APPELLEES, IMPLEADED WITH 
Huupa A. THOMPSON ET AL., APPELLANTS. 


FILED OCTOBER 5, 1898. No. 8306. 
1. Judicial Sales: APPRAISEMENT. Where lands constituting one body 


are used as a single tract, ordinarily they may for judicial sale 
be appraised together. 


: —---—: OBJECTIONS. Objections to the appraisement must 
be made prior to the sale. 


3. Bill of Exceptions: ArFIDAVITS. Affidavits used on the hearing of 
a motion in the district court cannot be considered on review in 
the appellate court unless embodied in a bill of exceptions. 


4. Judicial Sale: PLracE. The sale of lands under a decree of fore- 
closure must take place at the court house, unless there be none 
in the county, in which case the sale must occur at the door of 
the building in which the last district court of the county was 
held. 


APPEAL from the district court of Thayer county. 
Heard below before Hastinas, J. Reversed. 


W. H. Barnes and John Heasty, for appellants. 


Griggs, Rinaker & Bibb, O. H. Scott, C. L. Richards, 
Charies P. Schuwer, M. H. Weiss, and Richards & Dinsmore, 
contra. 
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NorRVAL, J. 


This is an appeal from an order of the court below con- 
firming the sale of real estate under a decree of fore- 
closure. 

The first objection is that the premises were not sepa- 
rately appraised. To this there are two answers. In the 
first place there is nothing in the record to show that 
the premises constituted two separate and distinct tracts. 
The lands were contiguous, and if used as a single tract 
there was no error in so appraising the property. Again, 
no objections were made to the appraisement until after 
the report of the sale was filed. This was too late to be 
available. (Vought v. Foacorthy, 38 Neb. 790; Heklund v. 
Willis, 42 Neb. 737; Burkett v. Clark, 46 Neb. 466; Overull 
v. McShane, 49 Neb. 64.) 

It is urged that no certificates of liens were ever ob- 
tained of the county clerk and clerk of the district court. 
The return of the sheriff on the order of sale shows that 
certificates of liens existing against the premises were 
obtained from the county treasurer, county clerk, and 
clerk of the district court, and copies thereof, together 
with a copy of the appraisement, were forthwith filed in 
the district court, and the return of the officer in this 
respect is not discredited by any testimony found in the 
record. 

A complaint is made that the purchaser at the sale has 
not paid, but refuses to pay, the amount of his bid for 
the premises. The foundation for this assertion is the 
affidavits of the sheriff and clerk of the district court, 
copies whereof are included in the transcript. These 
affidavits cannot be considered, for the reason there is no 
bill of exceptions in the case. (Hobbs v. Hunt, 34 Neb. 
657; Hunter v. Bell, 33 Neb. 249; Barry v. Barry, 39 Neb. 
521; Norfolk Nat. Bank v. Job, 48 Neb. 774.) 

Another reason urged for vacating the sale is that the 
same was not held at the court house, or at the door 
of the building wherein the district court was last held. 


212 NEBRASKA REPORTS. [ VOL. 56 


Chicago, B. & Q. R. Co. v. Philpott. 


By section 503 of the Code of Civil Procedure all sales 
of real estate under an execution are required to be heid 
at the court house, unless there be none in the county, in 
which case the sale must take place at the door of the 
house in which the last district court of the county was 
held. And this provision is likewise applicable to sales 
made under decrees foreclosing real estate mortgages. 
(Burkett v. Clark, 46 Neb. 466.) The return of the sheriff 
fails to disclose the property was offered and sold either 
at the court house in Thayer county, or at the door of the 
building in which the last district court was held. The 
return discloses that the premises were once offered 
for sale at the court house on May 6, 1895, but were not 
then sold for want of bidders. Under the same order of 
sale and appraisement the lands were readvertised, and 
on June 10, 1895, were sold, but the return is wholly 
silent as to the place where the sale took place. Tor 
this defect in proceedings the order of confirmation is_ 
reversed, the sale vacated, and a resale of the premises 
ordered. 
REVERSED. 


CHICAGO, BURLINGTON & Quincy RAILROAD COMPANY Y. 
JAMES HE. PHILPOTT ET AL. 


FILED OCTOBER 5,1898. No. 8323. 
1. County Judge: AcTion on Bonp: LisiTation. An action on the 


official bond of a county judge is barred in ten years after the 
cause of action accrued. 


: Conversion. The failure of a county judge, after 
the expiration of his official term, to pay over to his successor 
in office, or the person entitled thereto, money deposited in con- 
demnation proceeding, is a breach of his official bond; and there- 
upon a cause of action accrues to the person damaged by such 
breach. Clelland v. McCumber, 15 Colo. 355, followed. 


Exxor from the district court of Lancaster county. 
Tried below before Hau, J. Affirmed. 
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The opinion contains a statement of the case. 


J. W. Deweese and F. EH. Bishop, for plaintiff in error: 


Plaintiff contends that defendant Philpott, by virtue of 
the statute and his bond, received the condemnation 
money as an express continuing trust for the benefit of 
the railroad company, with that duty continuing beyond 
his term; that as such trustee he could not hold adversely 
to his cestui que trust until demand and refusal to deliver; 
that the statute of limitations did not begin to run 
against this express trust until July 1, 1892; that conse- 
quently the defendants have violated their trust obliga- 
tion, the action is not barred, and they are liable to the 
plaintiff for the deposit. (King v. Nichols, 16 O. St. 87; 
Streite v. Hartman, 26 Neb. 49; Parks v. Satterthwaite, 1382 
Ind. 411; Smiley v. Fry, 100 N. Y. 262; Presley v. Davis, 
62 Am. Dec. [S. Car.] 396; Havens v. Church, 62 N. W. 
Rep. [Mich.] 151; Hayden v. T'hompson, 71 Fed. Rep. 69; 
Alexander v. Overton, 22 Neb. 227; Cutler v. Roberts, T Neb. 
18; State v. Grand Island & W. C. R. Co., 31 Neb. 209; St. 
Louis, 0. H. & C. I. Co. v. Fowler, 113 Mo. 458.) 


Lamb & Adams and J. EH. Philpott, contra: 


The action is barred by the statute of limitations. 
(Merriam v. Miller, 22 Neb. 218; Clelland v. McCumber, 15 
Colo. 355; Blackshire v. Atchison, T. & 8S. F. R. Co., 18 Kan. 
514; White v. Wabash, S. L. & P. R. Co., 64 Ia. 281; Owen 
-v. State, 25 Ind. 107.) 


NorvVAL, J. 


This suit is upon the official bond of James E. Philpott, 
as county judge of Lancaster county. The court below 
sustained a general demurrer to the petition, and dis- 
missed the action. Plaintiff prosecutes error. ; 

The petition alleges, substantially, that plaintiff is a 
corporation and, by consolidation with the Burlington 
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& Missouri River Railway Company in Nebraska, plain- 
tiff succeeded to all the last named company’s rights, 
privileges, and property on or about January 1, 188; 
that the defendant Philpott was elected county judge 
of Lancaster county for the term commencing in January, 
1880, qualified as such officer and gave the bond set out 
in the petition, with bis co-defendants as sureties, which 
was duly approved, and he took possession of, and occu- 
pied, said office for the full term of two years; that in 
December, 1879, the Burlington & Missouri River Rail- 
way Company in Nebraska made application to the pre- 
decessor in office of said Philpott for the condemnation of 
certain real estate in the city of Lincoln for right of way 
purposes, including lots 14, 15, 16, and 17, in block 70, 
of said city; that a commission was appointed to view 
the premises and assess the damages to be paid by the 
railroad company, which cominission made its report to 
the defendant Philpott, as county judge, April 3, 1880, and 
on tle 7th day of the same month the railroad company 
deposited with him, as such county judge, the sum of 
$1,000, being the amount of damages so assessed for the 
appropriation of said lots, for the use and benefit of the 
owners of the property; that the land owners declined 
to recognize as legal and valid the said condemnation 
proceedings, and in September, 1885, they commenced 
proceedings against said railroad company to recover 
said lots, which litigation continued in the courts for 
several years and until in July, 1892, when it was de- 
cided that said condemnation proceedings were invalid 
and that the railroad company obtained thereby no right 
or title to said lots; that the $1,000 so deposited with 
Philpott at all tinves remained in his possession, and has 
never been turned over to his successor; that in Decem- 
ber, 1893, plaintiff demanded of said Philpott said money, 
yet he refused to comply with said request, but still re- 
tains said money, which was received by him in his offi- 
cial capacity, uuder the statute, in trust for owners of 
said lots, if they chose to accept the same; and that said 


VOL. 56] SEPTEMBER TERM, 1898. 215 


Chicago, B. & Q. R. Co. v. Philpott. 


Philpott has no right, title, interest, or claim to said 
money or any portion thereof. 

The decision of the district court was grounded upon 
the proposition that the action was barred by the statute 
of limitations, and while other questions are argued in 
the briefs, the only one necessary for us to consider is 
whether the statute had run against the cause of action 
at the time the suit was instituted. By section 9 of the 
Code of Civil Procedure it is provided: “Civil actions, 
other than for the recovery of real property, can only 
be brought within the following periods, after the cause 
of action shall have accrued;” and section 14 of said 
Code declares: “An action upon the official bond or 
undertaking of an executor, administrator, guardian, 
sheriff, or any other officer, or upon the bond or under- 
taking given in attachment, injunction, or in any case 
whatever required by statute, can only be brought within 
ten years.” It is too plain to require discussion that un- 
der the foregoing provision an action on the official bond 
of a county officer is barred in ten years after the cause 
of action accrued. It has been so held as to actions upon 
county treasurer's bond (Jerriam v. Aliler, 22 Neb. 218; 
Alexander v. Overton, 22 Neb. 227); and the same rule un- 
questionably obtains as to suits on the bond of a county 
judge. 

The next inquiry is, when did plaintiff’s cause of action 
accrue? It is argued by counsel for plaintiff that the 
statute of limitations did not commence to run until the 
invalidity of the condemnation proceeding was finally 
adjudicated. We cannot yield assent to the proposition. 
No appeal was taken by either party from the award of 
the commissioners selected to assess the damages for the 
appropriation of the lots, so that if the condemnation 
proceedings were legal, the rights of the parties were 
fixed aud established, and one or the other was entitled 
to the money deposited not later than the expiration of 
the time for prosecuting an appeal from the assessment 
of damages. If the proceedings were without jurisdic- 
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tion and void at the inception, it required no determina- 
tion thereof in collateral actions to entitle the railroad 
company making the deposit, or its successor, to recover 
the same from the county judge. The money, by reason 
of the invalidity of the proceedings to condemn, always 
belonged to the depositing corporation and a right of 
action accrued in its favor on the official bond, and the 
statute began to run, if not on the deposit of the money 
with the county judge, at the latest on the failure of such, 
officer to pay such money, on the termination of his offi- 
cial term, to his successor. The condition of Judge Phil- 
pott’s bond required him to pay over to the person or 
officer entitled thereto all money which should come into 
his hands by virtue of his office, and faithfully account 
for all the balances or money remaining in his hands at 
the termination of his office and deliver the same to his 
successor or to any other person authorized to reccive 
the same. The failure of Judge Philpott to pay this con- 
demnation money, on the expiration of his official term, 
to his successor or to this plaintiff was clearly a breach 
of the condition of the bond declared on, and plaintiff 
could have at once, and without demand, maintained an 
action to recover said money. But it is said that there 
is no statutory provision requiring a county judge to turn 
over to his successor money deposited with him in con- 
demnation proceedings. We do not so construe section 
97, chapter 16, Compiled Statutes, the last proviso of 
which reads: “That either party. may appeal from the 
decision of the district court to the supreme court of the 
state, and the money so deposited shall remain in the 
hands of the county judge until a final decision be had, 
subject to the order of the supreme court.” The fair in- 
ference to be drawn from the language quoted is that the 
condemnation money shall be retained by the county 
judge, and not by the person who happened to hold that 
office wheu the deposit was made, until the right thereto 
is finally determined in apprupriate appellate proceed- 
ings. The official term of Judge Philpott expired in Janu- 
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ary, 1882, while this suit was not instituted until June 3, 
1895, or more than ten years after the accruing of the 
cause of action. The bar of the statute is complete. 
(Clelland v. McCumber, 15 Colo, 355, and cases there cited.) 
The judgment is 
AFFIRMED. 


JACOB BODEWIG ET AL. V. STANDARD CATIELE COMPANY. 
FILED OcTropER 5, 1898. No. 9993. 


1. Judgment: EnrorcemMENT PENDING REvIEW. A plaintiff may pro- 
ceed to enforce his judgment obtained on a contract for the pay- 
ment of money only, notwithstanding the execution by the 
defendant of a sufficient supersedeas bond as required by law to 
stay proceedings pending a review of the judgment in the appel- 
late court, upon the plaintiff executing, with at least two sufii- 
cient sureties, the undertaking prescribed by section 591 of the 
Code of Civil Procedure and obtaining leave from the court below, 
or a judge thereof in vacation, to enforce the collection of the 
judgment. 


2. : IngunctTion. Where plaintiff has complied with the 


provisions of section 591 of said Code, the defendant is not en- 
titled to an order restraining the enforcement of the judgment 
during the. pendency of error proceedings to review such judg- 
ment. 


Error from the district court of Platte county. Tried 
below before WESTOVER, J. Heard on motion of defend- 
ant in error to dissolve an order of the supreme court 
restraining enforcement of the judgment below. dfotion 
sustained. 


A. M. Post and James G. Reeder, for the motion. 
Cookingham & McAluster, contra. 


NoRVAL, J. 

The Standard Cattle Company imstituted an action in 
the court below against the defendants on a contract for 
the payment of money only, and recovered a judgment- 
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against them therein on February 19, 1898, in the sum 
of $525.29, besides costs. An execution was issued on 
said judgment and placed in the hands of the sheriff, who 
made a levy thereunder. Subsequently on April 5, 1898, 
and during the life of the execution, the defendants filed 
in this court a transcript of the proceedings, including 
the final judgment, also a petition in error, and caused a 
summons in error to be issued. They also executed and 
filed a supersedeas bond, with sureties approved by the 
clerk of the district court in accordance with sections 
588, 589, and 590 of the Code of Civil Procedure, for the 
purpose of staying the execution of said judgment. On 
April 8, 1898, the defendants filed an application in the 
trial court for an order recalling the execution then in 
the hands of the sheriff, which was sustained, and the 
officer was ordered to return the process forthwith to the 
clerk of the trial court. The plaintiff below filed an ap- 
plication, under the provisions of section 591 of said 
Code, for leave to enforce its said judgment notwith- 
standing the giving of the supersedeas bond by the de- 
fendants and the steps taken by them to have said judg- 
ment reviewed. An order was entered authorizing the 
enforcement of the judgment upon the plaintiff’s execut- 
ing a bond with two sufficient sureties in the sum of 
$1,400, to be approved by the clerk of the district court, 
conditioned that if the judgment be reversed or modified, 
plaintiff below would make full restitution to the advers2 
parties of the money received under the judgment. The 
bond in accordance with the terms of the order was given 
and approved. An additional transcript embodying said 
applications and orders and a supplemental petition in 
error based thereon were filed in this court, and on June 
8 an order was entered herein, on application of the de- 
fendants below, plaintiffs in error, restraining the collee- 
tion of said judgment until otherwise ordered. The 
Standard Cattle Company has moved for a dissolution of 
said restraining order, and the present submission is upon 
the motion. 
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If the order of the court below authorizing the collec- 
tion of the judgment is a final order within the meaning 
of section 581 of the Code of Civil Procedure which can 
be superseded under section 588 of said Code, the enforce- 
ment of said order has not been stayed by the giving 
of the undertaking prescribed by said section 588, but 
we are persuaded that the action of the court giving leave 
to plaintiff below to collect its judgment is not an order 
which can be stayed under said section. The judgment 
was recovered upon a contract for the payment of money 
only, and the execution could be superseded by the giv- 
ing of the undertaking prescribed by subdivision 1 of 
section 588. Defendants below gave the requisite bond 
to secure a stay of execution, and no further proceedings 
were permissible to collect the judgment during the pend- 
ency of the proceedings in error in this court except for 
section 591 of said Code and the compliance therewith by 
the judgment creditor. This section reads: “Tn an ac- 
tion arising on contract, for the payment of money only, 
notwithstanding the execution of the undertaking in the 
last section mentioned, to stay proceedings, if the de- 
fendant in error give adequate security to make restitu- 
tion in case the judgment is reversed or modified, he may, 
upon leave obtained from the court below, or a judge 
thereof in vacation, proceed to enforce the judgment. 
Such security must be an undertaking executed to the 
plaintiff in error by at least two sufficient sureties, to the 
effect that if the judgment be reversed or modified, he 
will make full restitution to the plaintiff in error of the 
money by him received under the judgment.” It was 
under this section, and in pursuance of its provisions, 
that permission was granted by the trial court to collect 
the judgment which had at that time been supersede: 
by the defendants in execution. This section, if valid 
and binding,—and its validity not now being assailed, 
will be treated as in force,—confers ample power, upon 
compliance with the provisions, for the enforcement of a 
judgment rendered in an action on a contract for the 
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payment of money only, although the collection of such 
judgment may have been superseded by the giving of 
the undertaking provided in said section 588. The judy- 
ment creditor must first obtain leave of the court below, 
or a judge thereof in vacation, and give the bond pre- 
scribed in said section 591 before he can have enforce- 
ment of his judgment, during the pendency of error pro- 
ceeding. Jt is obvious that said sections 588 and 591 
must be construed togetler. Section 588 provides for 
the stay of execution while error proceeding is being 
prosecuted, and section 591 prescribes the conditions 
upon which the right conferred by section 588 upon a 
judgment debtor may be defeated in actions on contracts 
for the payment of money alone. In the case at bar 
plaintiff below has fully complied with the requirements 
of said section 591, and is entitled to enforce his judyg- 
ment, since leave to do so was given by the court below, 
notwithstanding the defendants had given the under- 
taking required by section 588. It is a familiar maxim 
that “equity follows the law,” and to restrain the en- 
forcement of the judgment in this case would contravene 
gaid maxim, and override and render nugatory a plain 
provision of statute, which we have no right to do. The 
motion to dissolve the restraining order heretofore issued 
by this court is sustained, and said order is vacated. 


MOTION SUSLALNED. 
SULLIVAN, J., not sitting. 


GrorGE B. LASBURY, APPELLEE, V. THoMAS H. Mc- 
CaGuh, RECEIVER, APPELLANT. 


FILED OcTOBER 5,1898. No. 8251. 
|. Municipal Corporations: STAGNANT WaTER ON PRIVATE Lot: Cost 


OF ABATING NUISANCE. The power conferred by section 29, chap- 
ter 12a, Compiled Statutes 1895, upon the authorities of a city 
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of the metropolitan class to levy the costs and expenses of drain- 
ing, filling, or grading a lot to prevent stagnant water accumu- 
lating thereon and becoming a nuisance is contingent upon the 
failure of the owner of the lot to fill, drain, or grade the same 
when so requested. The law contemplates that the city request 
the owner to perform the work, and if he fail to do so, the city 
can cause the premises to be drained or filled and assess the cost 
thereof against the property. 


: SpEcIAL TaxEs: VALIDITY: BuRDEN oF PRoor. Where the 
owner of a city lot institutes an action to have declared void cer- 
tain special taxes assessed against the lot, the burden is upon 
him to establish the invalidity of said tax. 


: —-——: Nuisance. A special tax assessed by a city 
on the lot of a citizen to pay the costs of abating a nuisance cre- 
ated by the municipality on the same lot will not be sustained 
in equity. 


ay 


t——! —. The invalidity of a special tax levied by a 
municipal corporation against the lot of an individual is ordi- 
narily as available to the subsequent purchaser of the property ° 
as to one who was its owner when the assessment was imposed. 


APPEAL from the district court of Douglas county. 
Heard below before Krysor, J. Affirmed. 


The opinion contains a statement of the case. 


Saunders & Macfarland and Ralph W. Breckenridge, for 
appellant: 


Plaintiff was not the owner of the lot when the assess- 
ment was,made, and cannot urge its invalidity. (Cheney 
v. Dunlap, 27 Neb. 401.) 

The proceedings under which the tax was levied are 
regular. (Douglas v. State, 4 Wis. 403; Shaw v. Cummiskey, 
7 Pick. [Mass.] 76; People v. Townsend, 3 Hill [N. Y.] 
479; Story v. Hammond, 4 0. 376; Baumgartner v. Hasty, 
100 Ind. 575; North Chicago City R. Co. v. Town of Lake 
View, 105 Tl. 207; King v. Davenport, 98 Ill. 305.) 

The abatement of the nuisance was a legitimate exer- 
cise of police power. (Smiley v. MacDonald, 42 Neb. 5; 
Chicago, B. & Q. BR. Co. v. State, 47 Neb. 549; Lawton v. 
Stecle, 119 N. Y. 226; Hagar v. Supervisors of Yolo County, 
47 Cal. 222; Donnelly v. Decker, 58 Wis. 461; State v. 
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City of Newark, 27 N. J. Law 185; City of Charleston v. 

Werner, 88 S. Car. 488.) 


Byron G. Burbank, contra: 


The special assessment for filling the lot was illegal, 
null and void, because no request was made upon the 
owner before the filling was done. (Horbach v, City of 
Omaha, 54 Neb. 88.) 

A city cannot create a nuisance upon plaintiff’s lot and 
compel him to abate it. (City of Hannibal v. Richards, 82 
Mo. 330; Weeks v. City of Milwaukee, 10 Wis. 186.) 

The proceedings under which the special assessment 
was levied are null and void and a usurpation of the 
judicial power of courts. (Cale v. Kegler, 19 N. W. Rep. 
[Ia.] 843; Tissot v. Great Southern Telegraph & Telephone 
Co., 89 La. Ann. 996; Hutton v. City of Camden, 10 Vrooin 
[N. J.] 122; Yates v. City of Milwaukee, 10 Wall. [U. 8.] 
498.) 


NORVAL, J. 


The east 60 feet of the south half of lot 8, in block 1, 
in Park Place, an addition to the city of Omaha, abuts 
upon Burt street, in said city. The authorities of the 
city of Omaha caused said street to be graded in front of 
said premises to the established grade. Appraisers were 
appointed to assess the damages to abutting property 
owners by reason of said grading, who found and re- 
ported that no damages were occasioned by the improve- 
ment, which report was thereafter approved and con- 
firmed by the city council, and no appeal therefrom was 
taken. The bringing of the street to tke established 
gerade caused the water in a small stream which flowed 
adjacent to said premises, and also the surface water of 
the neighborhood, to back upon said property, and to 
become stagnant. Subsequently, an ordinance was 
passed by the city declaring the premises a nuisance by 
reason of the existence of stagnant water thereon, the 
city authorities caused the lot to be filled with earth, 
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and, by ordinance, levied the cost thereof, to-wit, $262.50, 
upon said lot. Afterwards the county treasurer of 
Douglas county sold the premises for taxes to E. B. Baer, 
and issued to him a certificate of tax sale therefor, who, 
as the holder of said certificate of sale, paid the said 
sum of $262.50, to redeem the lot from the special assess- 
ment levied by the city of Omaha as aforesaid. Thomas 
H. McCague, receiver, is the owner of said tax certificate 
and all rights thereunder. George B. Lasbury, who pur- 
chased said premises subsequent to the tax sale and the 
levy of said special assessment, brought this action to 
declare invalid the said special tax levied for the purpose 
aforesaid. From a decree in favor of plaintiff the de- 
fendant appeals. 

It is strenuously insisted by counsel for plaintiff that 
the special assessment in dispute ts illegal because no 
request was made upen the owner of the lot to fill the 
same before the filling of the property by the city. This 
contention is predicated upon section 29, chapter 12u, 
Compiled Statutes 1895, known as the “Charter of Cities 
of the Metropolitan Class,” which reads as follows: “The 
mayor and council shall have power to require any and 
all lots or pieces of ground within the city to be drained, 
filled or graded, so as to prevent stagnant water, banks 
of earth, or any other nuisance accumulating or existing 
thereon; and upon the failure of the owners of such lots 
or pieces of ground to fill, drain, or grade the same when 
so required, the council may cause such lots or pieces of 
ground to be drained, filled, or graded, and the cost and 
expense thereof shall be levied upon the property sv 
filled, drained, or graded and collected as other special 
taxes.” This provision contemplates that a lot owner in 
the city of the class to which Omaha belongs is entitled 
to notice before said section can be enforced against him, 
since the power therein conferred upon the city to levy 
the costs and expenses of draining, filling, or grading: 
his premises is contingent “upon the failure of the owner 
of such lots or pieces of ground to fill, drain, or grade 
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the same when so required.” This language clearly im- 
plies that the citizen must have been requested by the 
city to fill his lot, and he must have failed to comply with 
the demand before the municipal authorities can perform 
the work, and assess the costs thereof against the prop- 
erty. The petition, it is true, alleges “that no power or 
authority existed in said city council to levy any assess- 
ment upon or against the above described premises for 
the purpose of paying for the filling of said lot as herein 
set forth, and that no notice was ever given to the owner 
of said lot of said proceeding; and this plaintiff alleges 
that all and singular of the proceedings had in connec- 
tion therewith, from the passage of the original ordi- 
nance as herein set forth and mentioned to the levying 
of said assessment, are utterly void and of no force and 
effect whatsoever.” Conceding, for the present purposes, 
without deciding the point, that, these averments sufti- 
ciently plead the want of a demand by the city that the 
lot be filled, a sufficient answer to plaintifi’s argument 
is that said allegations of his petition were put in issue 
by express denials in the answer of the defendant; and 
the stipulation of facts found in the record, and upon 
which the trial court based its finding and decision, is 
entirely silent upon the question whether the city re- 
quested the owner of the lot in controversy to fill the 
same. So the averment of the petition relied upon to 
tender the issue is not established by the proofs. The 
general rule in this state is, and we have so declared, 
that when it is sought to foreclose a lien against real 
estate for the non-payment of special taxes or assess- 
ments, there is no presumption that the statute relating 
to their levy and assessment has been complied with, but 
the burden is upon the person asserting the lien to es- 
tablish its validity. (Smith v. City of Omaha, 49 Neb. 883; 
Leavitt v. Bell, 55 Neb. 57; Equitable Trust Co. v. O’Brien, 
55 Neb. 735.) The same rule does not obtain where, in 
a case like the present, the property owner comes into a 
court of equity asking that certain special taxes be de- 
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clared invalid and not a lien upon the premises against 
which they were assessed, since he predicates his right 
to affirmative relief on the ground that the taxes are void, 
and the burden rests upon him to establish their invaltid- 
ity. Before he can have the title to his lots quieted he 
must be able to show that the special taxes constituted 
no lien upon the property. 

In the briefs and at the bar counsel on either side ably 
argued, among others, the following propositions: 

1. Is the determination whether a nuisance exists or 
not a judicial question? 

2. Has a city council the power to determine what 
constitutes a nuisance? 

3. Was the levy of the special assessment in question 
a violation of section 6, article 9 of the constitution of 
this state? 

4. Is the abatement,of a nuisance by a city a legitimate 
exercise of the police power of the state? 

5. Can a city create a nuisance upon the lot of an in- 
dividual and abate it at his costs and expense? 

In our view the last proposition alone requires con- 
sideration, as the determination thereof is decisive of 
t. ease. It is stipulated in the agreed statement of facts 
that the city of Omaha graded Burt street from Thir- 
tieth to Thirty-sixth streets, and “that prior to the grad- 
ing of said Burt street, a small stream of water fed by 
springs in the block immediately southwest of the prem- 
ises above described flowed adjacent to said premises; 
that the grading of said Burt street stopped the outflow 
of said creek and formed a dam so as to prevent the 
water from escaping, and thereby caused the water 
which rose from said smal! stream and other surface 
water of the immediate neighborhood to back up and 
collect upon the above described premises, which it 
would not have done but for the grading of said Burt 
street, as aforesaid.” It requires no argument to show 
that whatever nuisance existed on the lot in dispute by 
the reason of the accumulation of stagnant water was 

19 
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directly chargeable fo the city of Omaha. The foregoing 
quotation from the written stipulation of facts makes it 
perfectly plain that the nuisance abated by the city was 
created by its agents. This being so, to permit the city 
to assess the costs and expenses of abating the nuisance 
it created against plaintiff’s lot would, indeed, be a re- 
proach upon the law. If this special tax can be upheld 
in an equitable proceeding, then, by a parity of reasoning, 
one who creates a nuisance upon the land of his neighbor 
may have it abated at the expense of the latter and a 
court of equity could not afford relief. The mere state- 
ment of the proposition shows its absurdity. 

The doctrine that a municipal corporation which has 
created a nuisance upon the lot of an individual cannot 
then assess the costs of abating the same against the 
property, is sustainable upon the plainest principles of 
equity, and is fortified by authority. In City of Hanibal 
v. Richards, 82 Mo. 380, the city constructed an embank- 
ment in the street in front of defendant’s lots, which oc- 
casioned the water to accumulate on them and injur- 
iously affect the health of the city. The defendant hav- 
ing refused to comply with an ordinance requiring him 
to fill the lots, the work was done by the city, and it 
brought an action to recover the cost and expense thereof. 
The court say: “Now, we are asked to hold, also, that the 
city may create a nuisance upon the lot of an individual, 
and then have it abated at his expense, if he refuse to 
do it when ordered. As well at once declare that one 
can acquire any rights to town or city lots which the 
municipal corporation is bound to respect. The city can- 
not create a nuisance upon the property of a citizen and 
compel him to abate it. * * * Ata trifling expense at 
the time plaintiff passed the ordinance requiring these 
lots to be filled the pond could have been drained, and 
but for the neglect of the plaintiff to make such drain 
the nuisance complained of would never have existed. 
The judgment is reversed and the cause remanded. All 
concur.” In Weeks v. City of Milwaukee, 10 Wis. 186, the 
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defendant city graded an alley adjoining, and made a 
fill in the street in front of plaintiff’s lots, causing the 
water to flow and remain stagnant thereon, and a special 
tax of $498.75 was levied upon the lots by the city, $111:25 
of which was to pay for the grading, and $387.50 for 
abating the nuisance created by the city as aforesaid. 
Plaintiff instituted an action to restrain the collection 
of the special assessment, and the trial court held the 
nuisance tax illegal, which view was sustained by the 
supreme court on a review of the case. Paine, J., in de- 
livering the opinion of the court said: “I am also of 
the opinion that the tax assessed against the plaintiff’s 
lots to abate a nuisance, which, it appears, was created 
entirely by the act of the city, in so constructing a street 
as to cause the water to flow and remain upon the lots, 
which it would not otherwise have done, is illegal. I 
cannot recognize the right of a corporation to create a 
nuisance on the lot of an individual. But to create the 
nuisance, and then tax him to abate it, is a double wrong. 
I shall not attempt any examination of the question upon 
authority, but I am satisfied such a right cannot be sus- 
tained. I think this conclusion results from the reason- 
ing of Mr. Justice Smith in Goodall v. Milwaukee, 5 Wis. 
32, which I fully approve. And until I am prepared to 
say that private rights must yield, even to the extent of 
total destruction, rather than place any impediment in 
the way of whatever proceedings corporations may see 
fit to take, I cannot say that a city may create a nuisance 
on the lot of a citizen without making him any compen- 
sation for the damage, and then tax him to abate it.” The 
conclusion is irresistible that where by a neglect of a 
city to provide proper sewerage in the grading of a street 
a nuisance is created upon a private lot by the accumula- 
tion thereon of stagnant water, and the nuisance is 
abated by the city, an assessment upon the lot of the 
costs and expense of the work will not be sustained in 
equity. : 

There is no presumption that the lot owner was 
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awarded compensation for the expense of filling his 
premises with earth by the appraisers selected to ascer- 
tain his damages resulting from the grading of Burt 
street, for two reasons: First, it is expressly stipulated 
that the appraisers allowed him no damages whatever; 
secondly, the appraisement was made before the street 
was graded, and the appraisers could not have known be- 
forehand that the city would so negligently perform the 
work as to create a nuisance upon the property in ques- 
tion. The expense of abating the nuisance was not an 
element to be considered by the appraisers. This follows 
from the holding by this court that an action at law 
will lie against a municipal corporation to recover dam- 
ages resulting from the negligence or unskillfulness of 
its officers or agents in the construction of a public im- 
provement by which there is cast surface water upon 
the lot of a citizen. (City of Beatrice v. Leary, 45 Neb. 
149.) 

It is insisted that plaintiff is not in a position to urge 
the invalidity of this special tax, inasmuch as he was 
not the owner of the lot at the time the same was im- 
posed, and counsel cite the usury cases which hold that 
the person contracting to pay unlawful interest alone 
can plead the invalidity of the agreement. Those cases 
are not analogous. The defense of usury is personal to 
the borrower, his sureties and privies, who may waive it, 
therefore the purchaser of the equity of redemption, be- 
‘ing neither a surety, nor in unity with him or the bor. 
‘rower, cannot plead usury in the contract. A tax levied 
against land for a public improvement attaches to, and 
follows, the property, and the defense that the assess- 
ment was illegal is not personal to the person who at 
the time was the owner of the property, but ordinarily 
is available to the subsequent purchaser. The decree is 


AFFIRMED. 
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‘CHARLES KAUFMANN, APPELLANT, V. JOHN C. DREXEL, 
SHERIFP, ET AL., APPELLEES. 


FILED OcToBER 5, 1898. No. 8249. 
. Word. The word “thereupon,” as used in section 1039 of the Code 
of Civil Procedure, is an adverb of:time, signifying without delay, 


~s 


2 


Replevin: Justice oF THE PEACE: TRANSFER oF CASE. H, in an 
action of replevin pending before a justice of the peace, the ap- 
praised value of the property taken on the writ exceeds $200, it is 
the duty of the justice to transmit the transcript and files therein 
to the district court without unnecessary delay. 


2 


The failure of the justice to comply with the 
requirements of said section for a period of nearly ten months 
held to work a discontinuance of the action. 


cs 


. Unauthorized Appearance: JUDGMENT: ATTAcK. Where judgment 
is rendered against a party whose appearance in the cause is en- 
tered by an unauthorized attorney, the presumption of jurisdic- 
tion is not conclusive in an original action directly assailing such 
judgment. 


on 


. Judgment: INJUNCTION AGAINST ENFORCEMENT. An action may be 
maintained to enjoin the enforcement of a void judgment when 
there is a concurrence of the following conditions: (1) The judg- 
ment must be without any legal or equitable basis; (2) its in- 
validity must not appear on the face of the record; and (3) the 
party complaining must be without an adequate remedy at law. 


: PROCEEDINGS TO VacaATE. Section 602 of the Code of Civil 
Procedure has reference only to judgments and orders possess- 
ing some degree of legal vitality, and not to such as are abso- 
lutely void. 

APPHAL from the district court of Douglas county. 


Heard below before Krysor, J. Reversed. 


Guy R. C. Read, for appellant. 
A. H. Murdock, contra. 


SULLIVAN, J. 

In May, 1893, a dwelling-house standing in one of the 
public streets of the city of South Omalia was seized by 
the defendant Adams, a constable of Douglas county, 
under an execution issued on a judgment for work and 
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labor rendered against one Carl HWanuse. The building 
was owned by Hanuse and, with the view of recovering 
its possession, he consulted Theodore I*. Elliott, a mem- 
ber of the Douglas county bar. Owing to the fact that 
Hanuse had an imperfect knowledge of the English lan- 
guage and that Elliott did not understand German-:- 
for which, however, the plaintiff herein was not in the 
slightest dépree responsible—an action was commenced 
“before Justice Levy in the name of Charles Kaufmann, 
and by virtue of an order of delivery issued therein the 
property in question was taken from the possession of 
the constable. Kaufmann neither had nor claimed any 
title, right, or interest in or to the property, and the ac- 
tion was commenced without his knowledge or conseut. 
While the action was pending he was informed of the 
fact by the justice of the peace and the attorney for the 
defendant, and to both of them he promptly disclaimed 
having any interest in the suit and disavowed the acts 
and denied the authority of Elliott in the premises. Pre- 
suming, doubtless, that the action would be then aban- 
doned, he gave it no further attention, and was entirely 
ignorant of the steps subsequently taken to prosecute it 
to final judgment. The house was not delivered to him 
on the writ of replevin. He did not sign the affidavit 
nor furnish the statutory bond. He did not know Mr. 
Elliott, and seems to have had neither social nor business 
relations with Tlanuse, except that, as agent for an in- 
yestinent company, he had, some years before, negotiate:l 
a loan for him on the dwelling-house in question and the 
lot on which it then stood. The justice, when the case 
came on to be heard, refused to take any further action 
therein for the reason that it was commenced and was 
pending without Kaufmann’s authority or sanction. He 
informed Mr. Elliott and Mr. Lane, the attorney for the 
defendant, that if the case was to be further prosecuted 
they had better take a change of venue. Accordingly 
the venue was changed on June 30, 1893, and afterwards 
a motion was made on bellf of the defendant to dis- 
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miss the case on the ground that Mr. Elliott was not the 
authorized attorney of the plaintiff. It does not appear 
that the motion was supported by proper evidence, and 
the justice overruled it. On August 1, the cause, having 
keen previously heard, was submitted to Justice Wilcox, 
who made the following finding: “August 1, 1893, 2 
o’clock P, M., cause submitted to me by the parties upon 
briefs. I find, upon the proofs made before me on the 
trial of this action, that the value of the property taken 
upon the writ of replevin herein, and delivered by the 
constable to the plaintiff, exceeds the sum of $200. I 
therefore decide that I have not jurisdiction of this ac- 
tion, and I certify proceedings upon the said writ to the 
distlict court of Douglas county.” On May 24, 1894, a 
certified transcript of the proceedings before the justice, 
together with the original papers, was filed by Mr. Elliott 
in the office of the clerk of the district court. Here an 
abortive attempt at intervention was made by Augusta 
Hlanuse; and eventually a judgment was rendered 
against Kaufmann, there being no effort made at the 
trial to establish his alleged right of possession. To 
secure the cancellation of this judgment and to enjoin 
the threatened enforcement of an execution issued 
thereon are the purposes for which this action was 
brought. The decree of the district court dismissed the 
petition, and the plaintiff brings the record here for re- 
view by appeal. 

There are two grounds on which iti is sought to vindi- 
cate the action of the trial court. It is first claimed 
that it was the duty of the plaintiff, upon being informed 
of the pendency of the action, to appear before Justice 
Levy and file a formal disclaimer, and that it was not 
enough to merely inform the defendant and the justice 
that the case was not his and did not concern him. The 
writer is of opinion that, under the circumstances, no 
such obligation rested upon Mr. Kaufmann; but a de- 
cision of the point is unnecessary to a proper disposition 
of the case and we, therefore, do not decide it, 
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Section 1039 of the Code of Civil Procedure is as fol- 
lows: “Whenever the appraised value of the property 
so taken shall exceed two hundred dollars, the justice 
shall certify the proceedings upon the said writ to the 
district court of his county, and thereupon shall file the 
original papers, together with a certified transcript of 
his docket entries, in the clerk’s office of the said court: 
the case there to be for trial at the first term of said court 
on the original papers without further pleadings, except 
by the leave of the.court granted on sufficient showing.” 
The word “thereupon,” as used in this section, is an ad- 
verb of time and signifies without delay or lapse of time. 
(Anderson’s Dictionary of Law; Hill vo. Wand, 47 Kan. 
340; Putnam v. Laugicy, 183 Mass. 204; 25 Am. & Eng. 
Ency. Law, 1058.) The language of the statute is im- 
perative. It was the duty of the justice to transinit the 
files and transcript to the district court with reasonable 
dispatch so that the cause might be tried at the term next 
ensuing. He had no limitless discretion in the matter; 
and the fact that no effort was made to enforce the pet- 
formance of the duty imposed on him by the statute 
clearly indicates that the proceeding-was abandoned. 
By the failure to transmit the record to the district court 
for a period of nearly ten months the action abated and 
was at an end as effectually as though the plaintiff had 
appeared and procured an order of dismissal to be en- 
tered therein. The action in the district court was a 
new action; the jurisdiction was original and not deriva- 
tive. (Chompson v. Church, 13 Neb. 287; Lydick v. Korner, 
18 Neb. 10; Austin v. Brock, 16 Neb. 642; Worley v. Shong, 
385 Neb. 311.) That the case was pending in that court 
and that it passed to judgment, therefore, cannot be 
charged to any act or culpable inaction of the plaintiff. 
There was nothing in his conduct to work an estoppel. 
The presumption of jurisdiction arising from the ap- 
pearance of Mr. Elliott as attorney for the plaintiff is 
not a conclusive presumption; and in this action, which 
is a direct attack on the judgment, the fact that the ap- 


VOL. 56] SEPTEMBER TERM, 1898. 233 


Kaufmann v. Drexel. 


pearance was unauthorized may be-shown. (Kepley v. 
Irwin, 14 Neb. 300; Kirschbaum v. Scott, 35 Neb. 199; 
Hess v. Cole, 23 N. J. Law 116; Shelton v. Tiffin, 47 U. S. 
163; Jteynolds v. Flenving, 30 Kan. 106.) That an action 
may be maintained to enjoin the enforcement of a void 
judginent and to secure its cancellation is well estab- 
. lished where the following conditions exist, viz., that the 
judgment is without any legal or equitable basis; that its 
invalidity is not disclosed by the record; and that there 
is no adequate remedy at law by which relief against 
it may be obtained. (Winters v. Afeans, 25 Neb. 241; 1 
High, Injunctions [8d ed.] sec. 229; 1 Black, Judgments 
sec. 374; Corbitt v. Timmerman, 95 Mich. 581; Chambers 
Bros. v. King Wrought Iron Bridge Mfg. Co., 16 Kan. 270.) 
The defendants, apparently conceding this rule, insist 
that plaintiff had an adequate remedy at law under the 
provisions of section 602 of the Code of Civil Procedure. 
By that section the district court is given authority to 
vacate or modify its own judgments after the term at 
which they were entered. It has reference only to orders 
and judgments possessing some degree of legal vitality, 
not to such as.are absolutely and utterly void. To speak 
of the vacation or modification of a void judgment is a 
perversion of language. ‘here being no judgment, but 
the mere form and counterfeit of a judgment, there is 
nothing to modify or annul. “A void judgment,” says 
Mr. Freeman (I-reeman, Judgments [4th ed.] sec. 117), 
“is, in legal effect, no judgment. By it no rights are 
divested. Irom it no rights can be obtained. Being 
worthless in itself, all proceedings founded upon it are 
equally worthless. It neither binds nor bars any one. 
All acts performed under it and all claims flowing oat 
of it are void. The parties attempting to enforce it may 
be responsible as trespassers. The purchaser at a sale 
by virtue of its authority finds himself without title and 
without redress. The first and most material inquiry in 
relation to a judgment or decree, then, is in reference to 
its validity. For if it be null, no action upon the part 
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of a plaintiff, no inaction upon the part of a defendant, 
no resulting equity in the hands of third persons, no 
power residing in any legislative or other department of 
the government, can invest it with any of the elements of 
power or of vitality. It does not terminate or discon- 
tinue the action in which it is entered, nor merge the 
cause of action; and it therefore cannot prevent the plain- — 
tiff from proceeding to obtain a valid judgment upon 

the same cause, either in the action in which the void 

judgment was entered or in some other action.” In the 

case of Leonard v. Capital Ins. Co., 101 Ia. 482, 70 N. W. 

Rep. 629, the supreme court of Iowa, construing pro- 

visions of the Code of that state almost identical with 

those contained in section 602, held that they related 

only to orders and judgments that are voidable but not 
void. - And speaking upon this subject Commissioner 

RaGAn, in Bankers Life Ins. Co. v. Robbins, 53 Neb. 44, 73 

N. W. Rep. 269, remarked: “In this connection we deem 

it proper to say we do not think that the provisions of 

section 602 of the Code contemplate a void judgment, 

but one which is voidable by reason of some fraud or 

irregularity.” The alleged judgment of the district court 

against the plaintiff in the replevin action was not a judg- 

ment obtained irregularly or otherwise; it had the form 

and semblance of a judgment, but it was entered without ° 
jurisdiction, and was and is absolutely null. The district 

court had apparent jurisdiction of the parties. The judg- 

ment in question was fair on its face. It was a cloud 

upon the plaintiff’s credit and upon the title to his land, 

if he possessed any in Douglas county. Upon it succes- 

sive executions could issue. There was no adequate 

remedy at law against it, and therefore this action was 

properly brought and the relief prayed for should have 

been granted. The judgment of the district court is re- 

versed and a final judgment will be entered in this court 

as prayed. 

REVERSED, 
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RAILWAY OFFICIALS & EMPLOYHS ACCIDENT ASSOCIATION 
Ol INDIANAPOLIS, INDIANA, V. SUSAN E. DRUMMOND. 


FILED OCTOBER 5, 1898. No. 8331. 


1. Pleading: PETITION: AID BY ANSWER. A petition which is defective 
by reason of the omission of material facts therefrom will be 
aided and cured by the averment of such facts in the answer. 


2. 


: ACTION on ConTRACT. Generally, a plaintiff is only 
required to bring his case within the terms appearing on the face 
of the contract in suit, and need not negative conditions and 
exceptions indorsed thereon. 


3. Insurance: DEFENSE:. PLEADING. Where, in an action on a con- 
tract of insurance, it is claimed that death resulted from one of 
the excepted causes enumerated on the back of the policy, it is 
for the defendant to plead and prove that fact. 


4, ———: Devinition oF AccipeNT. An accident, within the meaning 
of contracts of insurance against accidents, includes any event 
which takes place without the foresight or expectation of the 
person acted upon or affected thereby. 


5. Accident Insurance: InyuRY BY RoBBER: INSTRUCTIONS. An acci- 
dent insurance policy contained a clause insuring against injury 
“inflicted by external, violent, and accidental means” and ex- 
cepted cases where the injury results “from the intentional acts 

_ of the insured or any other person.” Death resulted from a gun- 
shot wound inflicted by a robber. Whether the wound was acci- 
dentally or intentionally inflicted being a matter of inference 
from equivocal circumstances, the jury were properly instructed 
that the plaintiff could recover unless the shooting of the assured 
was the robber’s intentional act. 


Error from the district court of Lancaster county. 
Tried Lelow before Hat, J. Affirmed. 


The opinion contains a statement of the case. 


Lambcrtson & Hall, for plaintiff in error: 


The petition having omitted to allege that the death 
of the insured was due to injuries inflicted by external, 
violent, and accidental means, fails to state a cause of 
action. (De Graw v. National Accident Society, 51 Hun [N. 
Y.) 142; Newman v. Ruilway Officials & Employés Accident 
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Ass’n, 42 N. E. Rep. [Ind.] 650; f7ale v. ne P.R. Co., 
36 Neb. 266; Luce v. Foster 42 Neb. 818; Omaha Consoli- 
datcd Vinegar Co. v. Burns, 44.2 Neb. 21; ee v. Shacfle, 
33 Neb. 531; Imhoff v. ifouse, 36 Neb. 28.) 

The motion of defendant at the close of plaintiff's tes- 
timony for a uonsuit, and the request of defendant for an 
instruction to the jury directing a verdict for the defend- 
ant, should have been granted. (Chicago, B. & Q. R. Co: 
v. Landauer, 36 Neb. 643.) 

Where a man is waylaid and shot down without warn- 
ing by a foot-pad, even though the injury was unexpected, 
unforeseen, and unprovoked by the assured, the benefici- 
ary cannot recover under the terms of the policy, which 
provides that the contract shall not cover injury or death 
due to the intentional act of the assured or any other 
person. (7’ravellers Ins. Co. v. McConkey, 127 U. 8. 661; 
TTutcheraft v. Travelers Ins. Co., 8 8S. W. Rep. [IXy.] 570; 
American Accident Co. v. Carson, 30 S. W. Rep. [ISy.] 879; 
Travelers Ins. Co. v. McCarthy, 25 Pac. Rep. [Colo.] 713; 
Fiseher v. Travelers Ins. Co., 19 Pac. Rep. [Oal.] 425; 
Butero v. Travelers Accident Ins. Co., TL N. W. Rep. [ Wis. ] 
811; Johnson v. Travelers Ins. Co., 39 S. W. Rep. ['Tex.] 
972; Standard Life & Accident Ins. Co. v. Askew, 32 8. W. 
Rep. [Tex.] 31; Phelan v. Travelers Ins. Co., 38 Mo. App. 
640; De Graw v. National Accident Socicty, 51 Hun [N. Y.] 
142; Railcay Officials & Employés Accident Ass’n v. McCabe, 
61 Ill. App. 563; Newman v. Railay Officials & Employes 
Accident Ass’n, 42 N. E. Rep. [Ind.] 650.) 

There was error in instructions informing the jury that 
the shooting of Drummond was an accident as far as he 
was concerned, and which directed the jury to return a 
verdict for plaintiff unless they found the killing was 
intentional. (United States Mutual Accid: nt Ass’n v. Barry, 
131 U. S. 100; Newman v. Railway Officials & Employes 
Accident Ass’, 42 N. FE. Rep. [Ind.] 650.) 


Strode & Strode, contra: 


The court looks alone to the intention or design of the 
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person injured, and if to him the injury was unforeseen 
and unexpected, it is within the definition of an accident. 
(Paul v. Travelers Ins. Co., 112 N. Y. 472; Richards v. Trav- 
elers Ins. Co., 89 Cal. 170; Ripley v. Railway Passengers 
Assurance Co., 2 Bigelow, L. & A. Ins. Oases [Mich.] 738; 
American Accident Co. of Louisville v. Carson, 99 Ky. 441; 
Supreme Council of Order of Chosen Friends v. Garrigus, 104 
Ind. 183.) 

Accident will be presumed from injury or death. (Jones 
v. United States Mutual Accident A.ss’n, 61 N. W. Rep. [Ia.] 
485; Utter v. Travelers Ins. Co., 65 Mich. 545; Richards v. 
Travelers Ins. Co., 89 Cal. 170; Cronkhite v. Travelers Ins. 
Co., T5 Wis. 116; Travellers Ins. Co. v. McConkey, 127 .U. 
S. 661; Warner v. United States Mutual Accident Ass’n, 8 
Utah 485; Robinson v. United States Mutual Accident Ass'n, 
68 Fed. Rep. 825; Guldenkirch v. United States Mutual Acci- 
dent Ass’n, 5 N. Y. Supp. 428.) 

Accident being presumed death resulting from an acci- 
dent imports an external and violent agency. (Paul v. 
’ Travelers Ins. Co., 112 N. Y. 479; McGlinchey v. Fidelity & 
Casualty Co., 80 Me. 251; LEggenberger v. Guarantce Mutual 
Accident Ass’n, 41 Fed. Rep. 172; Healey v. Mutual Accident 
Ass'n, 183 Il. 556; Mallory v. Travelers Ins. Co., 47 N. Y. 
52; T'ueker v. Mutual Benefit Life Co., 50 Hun [N. Y.] 53; 
United States Mutual Accident Ass’n v. Newman, 84 Va. 52.) 

The answer cures alleged defects in plaintiff’s petition. 
(Haggard v. Wallen, 6 Neb. 271.) 

Plaintiff’s petition is not defective in failing to charge 
that assured was not intentionally shot and killed by a 
third person. (Cronkhite v. Travelers Ins. Co., 75 Wis. 116; 
Anthony v. Mercantile Mutual Accident Ass’n, 162 Mass. 354; 
Meadows v. Pacific Mutual Life Ins. Co., 50 Am. St. Rep. 
[Mo.] 427; Redman v. Atna Ins. Co., 49 Wis. 485; #armers 
cd& Merchants Ins. Co. v. Peterson, 47 Neb. 747; Conboy v. 
Railway Officials & Employés Accident Ass’n, 60 Am. St. 
Rep. [Ind.] 156; Follis v. United States Mutual Accident 
Ass’n, 58 Am. St. Rep. [Ia.] 408.) 

Exceptions in insurance policies are matters of defense 
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to be pleaded and proved by insurer. (Standard Life & Acei- 
dent Ins. Co. v. Jones, 94 Ala. 484; Freeman c. Travelers Ins. 
Co., 144 Mass. 572; Badenficld v. Massachusetts Mutual Acci- 
dent Ass’n, 154 Mass. 77; Railway Passenger Assurance Co. 
v. Burwell, 44 Ind. 460; National Benefit Ass'n v. Bowman, 
110 Ind. 355; Sutherland v. Standard Life & Accident Ins. 
Co., 87 Ia: 505; Couadean v. American Accident Co., 95 Ky. 
280; Guldenkirch v. United States Mutual Accident Ass’n, 5 
N. Y. Supp. 428; Dougherty v. Pacific Mutual Life Ins. Co., 
154 Pa. St. 385; Jones v. United States Mutual Accident 
Ass’n, 61 N. W. Rep. [Ia.] 485; Travelers Ins. Co. uv. Nitter- 
house, 88 N. E. Rep. [Ind.] 110; Home Benefit Ass’n v. 
Sargent, 142 U. S. 691.) 

Asgsured’s death was due to external, violent, and acci- 
dental means. (American Accident Co. v. Carson, 99 Ky. 
441; Richards v. Travelers Ins. Co., 89 Cal. 170; Lovelace v. 
Travelers Protective Ass’n, 126 Mo. 140; Robinson v. United 
States Mutual Accident Ass’n, 68 Fed. Rep. 625; Fidelity 
Casualty Co. v. Johnson, 72 Miss. 333; Jones v. Unitcd States 
Mutual Accident Ass’n, 61 N. W. Rep. [Ia.] 483.) 


SULLIVAN, J. 


This was an action on a policy of accident insurance 
issued by the Railway Officials & Employés Accident As- 
sociation of Indianapolis, Indiana, to Elmer E. Drum- 
mond, insuring him against bodily injuries inflicted by 
“external, violent, and accidental means.” The plaintiff, 
Susan lx. Drummond, was the mother of the assured, and 
the beneficiary named in the contract. A trial to a jury 
in the district court of Lancaster county resulted in a 
verdict and judgment for the plaintiff. The defendant 
prosecutes error to this court. 

The petition alleges the corporate character of the in- 
surance company, the issuance of the policy, the death of 
the assured while the policy was in force, and the fur- 
nishing of proofs of death in accordance with the require- 
‘ ments of the contract. The allegation in regard te the 
death of Drummond is that, while riding along the public 
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road near the city of Holdrege, he was shot and killed 
by an unknown person. There is no direct averment that 
death resulted from an accident, and the petition does not 
disclose the fact that, by the express terms of the con- 
tract, written on the face thereof, the right of recovery 
was made to depend upon the injury being accidental. 
The cause of action was stated as though it had arisen 
onan ordinary life poliey. The defendant, however, made 
no objection to either the form or substance of the plead- 
ing, but filed an answer thereto, which, after admitting 
the issuance of the policy, denying the sufficiency of the 
proofs of death, and alleging that Drummond was mur- 
dered by a foot-pad or highwayman, proceeds as follows: 
“Defendant alleges that said certificate of membership in 
said Railway Officials & Employés Accident Association 
and said policy of insurance provided, among other 
things, as follows: That ‘the defendant shall not be lia- 
ble for injuries resulting from the intentional acts of the 
insured, or any other person, or death resulting from such 
acts, whether the insured or such other person be sane 
or insane (injuries inflicted by burglars excepted), or in- 
juries or death while in or at any place or assembly pro- 
hibited by law.’ Defendant alleges that the deceased, 
Elmer E. Drummond, came to his death at the hands of 
some person unknown to this defendant, but which this 
defendant states upon information and belief to have 
been a foot-pad or highwayman, and that said Elmer FE. 
Drummond cane to his death and was intentionally shot 
and kitled while he was at a place prohibited by law, to- 
wit, a brothel or house of ill-fame in the town of Holdrege, 
and that said injuries or death occurred at said place and 
in consequence of his being there and by reason of his 
being engaged in an unlawful act, by reason whereof said 
policy of insurance is void, and the said defendant is not 
liable thereon, or on said certificate of membership in 
said defendant association.” The plaintiff replied trav- 
ersing the new matter pleaded by the defendant. At the 
trial the policy was received in evidence without objec- 
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tion, and among a large number of conditions printed 
on its back appears the provision set out in the answer. 
The first argument of the defendant is that the judg- 
ment is erroneous because the petition does not state a 
cause of action on the policy. This contention cannot be 
sustained. According to a familiar rule of pleading, the 
deficiencies of the petition may be, and often are, sup- 
plied by the averments of the answer. “When the de- 
fendant chovses,” says Parker, ©. J., in Slack v. Lyon, 9 
. Pick. [Mass.] 62, “to understand the plaintiff's count to 
contain all the facts essential to his liability, and, in his 
plea, sets out and answers those which have been omitted 
in the count, so that the parties go to trial upon a full 
knowledge of the charge, and the record contains enough 
to show the court that all the material facts were in issue, 
the defendant shall not tread back and trip up the heels 
of the plaintiff on a defect which he would seem thus 
purposely to have omitted to notice in the outsact of the 
controversy.” To the same effect are Hricin v. Shaffer, 9 
O. St. 43; White v. Joy, 18 N. Y. 83; Kercheral v. King, 44 
Mo. 401; Bliss, Code Pleading [8d ed.] 437; 1 Boone, Code 
Pleading, sec. 236. In this case the petition and answer, 
taken together, affirmatively show every fact which plain- 
tiff was required to plead and prove,—every fact upon 
which her right of recovery under the contract depended, 
—viz., that the policy was issued and was in force when 
the assured died; that his death was the result of a violent 
external injury; that such injury was, as to him, and 
within the meaning of the contract, accidental; and that 
the death proofs were duly furnished. In other words, 
when the allegation of the answer that Drummond was 
murdered by a highwayman is read into the petition it 
is shown that the injury causing his death was not inten-- 
tionally self-inflicted, but was an accident within the 
settled interpretation of the agreement written on the 
face of the policy. The plaintiif was only required to 
bring her case within the terms of the policy appearing 
on its face. She was not required to negative the condi- 
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tions or exceptions indorsed thereon. In declaring on 
a@ contract which contains exceptions, conditions, or pro- 
visos it is not necessary for the pleader to do more than 
allege the general clause under which his cause of action 
has arisen. He is not obliged to set out and negative a 
distinct clause which operates as an exception to the gen- 
eral clause, but which is not incorporated in it. (Jeadoics 
v. Pacific Mutual Life Ins. Co., 129 Mo. 76, 50 Am. St. Rep. 
427; Commonwealth v. Hart, 11 Cush. [Mass.] 130.) It re- 
sults from these considerations that in determining 
whether a cause of action has been stated on the contract 
in suit the condition of the policy pleaded by the defend- 
ant is not to be taken into account. That condition af- 
forded the basis for an affirmative defense which would 
defeat a recovery if sustained by adequate proof. The 
burden of proving that death resulted from any of the 
causes enumerated on the back of the policy was on the 
defendant. (Anthony v. Mercantile Mutual Accident Ass'n, 
162 Mass. 354, 44 Am. St. Rep. 367; @rangers Life Ins. Co. 
v. Brown, 57 Miss. 308, 34 Am. Rep. 446; Home Bencfit 
Ass'n v. Sargent, 142 U. S. 691.) 
It has thus far been assumed that the killing of Drun- 
mond was an accident within the import of the contract. 
This view of the matter is vigorously combatited by coun- 
sel for the defendant. It seems to be entirely justified by 
the authorities. An accident, within the meaning of 
contracts of the kind here considered, includes any event 
which takes place without the foresight or expectation of 
the person acted upon or affected thereby. This, in sub- 
stance, is the definition given in Webster’s Unabridged 
Dictionary and in Bouvier’s Law Dictionary. It has been 
either recognized as correct or expressly approved in the 
following cases involving accident insurance: Richurds 
v. Travelers Ins. Co., 89 Cal. 170, 28 Am. St. Rep. 455; Paul 
v. Travelers Ins. Co., 112 N. Y. 472, 8 Am. St. Rep. 758; 
’ McGlinchey v. Fidelity & Casualty Co., 80 Me. 251, 6 Am. 
St. Rep. 190; Lovelace v. Travelers Protcetive Ass’n, 126 
Mo. 104, 47 Am. St. Rep. 638; Insurance Co. v. Bennett, 
20 
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90 Tenn. 256, 25 Am. St. Rep. 685; Iutcheraft v. Travelers 
Ins. Co., 87 Ky. 300, 12 Am. St. Rep. 484; Supreme Council 
vc. Garrigus, 104 Ind. 13838, 54 Am. Rep. 298; American 
Accident Co. v. Carson, 99 Ky. 441, 59 Am. St. Rep. 473; 
Button v. American Mutual Accident Ass’n, 92 Wis. 83, 53 
Am. St. Rep. 900. In the case of American Accident Co. 
v..Carson, supra, it is said: “While our preconceived no- 
tions of the term ‘accident’ would hardly lead us to speak 
of the intentional killing of a person as an ‘accidental’ 
killing, yet no doubt can now remain, in view of the pre- 
cedents established by all the courts, that the word ‘in- 
tentional’ refers alone to the person inflicting the injury, 
and if as to the person injured the injury was unforeseen, 
unexpected, not brought about through his agency de- 
signedly, or was without his foresight or was a casualty 
or mishap not intended to befall him, then the occurrence 
was accidental, and the injury one inflicted by accidental 
- means within the meaning of such policies.” In Fidelity 
Co. v. Johnson, 72 Miss. 333, it was held, construing the 
language of an accident policy, that one who was hanged 
by a mob came to his death by “external, violent, and 
accidental means.” The same conclusion was reached in 
Hutcheraft v. Travelers Ins. Co., supra, where one was way- 
laid by robbers and killed while being robbed. Cases ap- 
parently holding a contrary doctrine, so far as we know, 
are based on contracts containing a provision against 
liability where the injury causing death is intentionally 
inflicted either by the assured or any other person. 

That there can be no recovery under such circum- 
stances was conceded by the trial court in this case, and 
the jury. were accordingly instructed as follows: 

“The gun-shot wound that resulted in his death was an 
external and violent bodily injury (and was accidental as 
far as the insured was concerned). The defendant coni- 
pany, by virtue of its said undertaking to indemnify for 
such death, would in this action be liable beyond dispute, * 
except fur the said proviso of the contract relieving the 
company from liability for death resulting frém the in- 
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tentional act of the insured, or from the intentional act 
of any other person.” 

“6. If fiom the evidence before you touching the mat- 
ter you find and determine that the shooting and killing 
of the insured by the tramp was the accidental act of said 
‘tramp, then plaintiff is entitled to recover upon said 
policy. If the evidence before you convinces you that 
the shooting and killing of the insured was the inten- 
tional act of the tramp, then under the said conditions 
of the policy the death of the said Drummond is not cov- 
ered by the said insurance and plaintiff cannot recover 
under said policy.” 

These instructions clearly and accurately stated the 
law applicable to the case and were properly given, un- 
less it is conclusively shown by the evidence that the kill- 
ing of Drummond was the intentional act of the robber 
who shot him. The tragedy occurred under the following 
circumstances: On the night of June 30, 1894, the de- 
ceased, with a companion named Rundstrum, visited a 
brothel in the city of Holdrege. They left the house 
about midnight, had just mounted their bicycles, and 
were very slowly proceeding to their homes, Rundstrum 
being about six feet in advance of Drummond, when a 
couple of foot-pads, who had been lying in wait for any 
one who might come out of the house, leveled revolvers 
on them and called on them to halt or throw up their 
hands, Rundstrum stopped at once, dropped his right 
foot to the ground, and looking around saw Drummond 
in about the same attitude with his hands on the handle- 
bars of ‘his machine. Just as Rundstrum looked around 
at him in that position he saw one of the robbers with 
a revolver in his hand, saw the flash, heard the report, and 
Drummond staggered forward, fell to the ground and 
in a few minutes expired. After the shot was fired the 
man who did the shooting said to Drummond, “Now, 
then, can you do as you are told?” to which Drummond 
answered, “Yes, sir.” The robber whose attention was 
directed to Rundstrum said to his associate, “Did you 


244 NEBRASKA REPORTS. [ Von. 56 


Railway Officials & Employes Accident Ass’n v. Drummond. 


hurt the man?” to which the assassin answered, “I guess 
I touched him a little.” The other man then said, “Beat 
him over the head and see if you can’t make him talk.” 
The pockets of both Rundstrum and Drummond were 
then rifled, after which the robbers fled and have never 
been apprehended. Rundstrum testified that he saw 
Drummond offer no resistance to the demand of the man 
who shot him. Prior to the happening of the events here 
mentioned, but on the same evening, the foot-pads had 
waylaid and robbed a man named Roberts, whom they 
forced to accompany them and who.was with them when 
Drummond was killed. The testimony of Roberts, taken 
in connection with the other evidence in the case, leaves 
no room to doubt that robbery was the specific and sole 
end the foot-pads had in view. To the accomplishment 
of that end the killing of Drummond was neither a nec- 
essary means nor even one well-suited to the purpose. 
Indeed the act, under the circumstances, was distinctly 
and manifestly calculated to frustrate their scheme 
rather than facilitate it. The personal safety of the rob- 
bers, as well as the success of the enterprise, would seem 
to depend upon the business being quietly and quickly 
done. To discharge a pistol was to attract attention and 
invite interference from officers or other persons who 
might be in the vicinity. As Drummond made no resist- 
ance, but yielded prompt obedience to the demand of 
the man who killed him, the killing, on the hypothesis 
of the defendant, was a needless and wanton murder. 
We would long hesitate before accepting that conclusion 
as being the more reasonable and probable solution of 
the question, and we do not at all doubt the propriety 
of the court’s action in submitting the matter to the jury 
for their determination. The inference that the pistol in 
the hand of the robber was accidentally discharged and 
that the killing of Drummond was unintentional, is a 
reasonable deduction from all the circumstances proven 
on the trial. The verdict is sustained by sufficient evi- 
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dence. There was no error in the giving or refusal of 
instructions. The judgment is right and is 


AFFIRMED. 


JOSEPH R. WEBSTER, ADMINISTRATOR, V. CITY OF 
HASTINGS, 


FILED OcTOBER 5, 1898. No. 9901. 


Right of Administrator of Party to Prosecute Error. Where a party 
dies after judgment has been rendered against him, the adminis- 
trator of his estate may prosecute error without procuring an 
order reviving the action in his name. 


Error from the district court of Kearney county. 
Tried below before BrEauL, J. Heard on motion of de- 
fendant to quash the summons in error. Jfotion overruled. 


L. J. Capps and Tibbets Bros., Morey & Ferris, for the 
motion. 


Joseph R. Webster, Halleck F. Rose, J. L. McPheely, B. F. 
Smith, and Ed L, Adams, contra. 


SULLIVAN, J. 


In an action grounded on negligence, brought by Jeffer- 
son H. Foxworthy against the city of Hastings, the de- 
fendant had judgment in its favor in the district court 
of Kearney county on May 20, 1897. In the following 
October, Foxworthy died intestate and Joseph R. Web- 
ster, the plaintiff in error, was appointed and has quali- 
fied as administrator of his estate. These facts are shown 
by the petition in error filed by Webster in this court on 
February 17, 1898. The defendant moves to quash the 
summons in error on the ground that the administrator 
cannot prosecute error in this court without having first 
obtained an order of the district court reviving the ac- 
tion in his name. It will be conceded that the adminis- 
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trator could take no steps in the original action in the 
district court without being made a party thereto in the 
manner provided by the statute; but at the time he en- 
tered upon the execution of his trust the cause had passed 
to judgment; the action in the lower court was ended. 
The filing of the petition in error and the issuance and 
service of the summons to which this motion is addressed 
were the commencement of a new action, having for its 
object the reversal of a judgment which the adminis- 
trator claims ilegally obstructs him in the collection of 
money due to him in his representative capacity from the 
defendant in error. The proceedings in this court are 
quite analogous to those in ordinary actions. The plain- 
tiff in error is required, within the time limited by the 
statute, to file a petition showing his right to the relief 
demanded. He must bring his adversary into court in 
the usual way and affirmatively establish the material 
averments of his pleading. 

The courts in other jurisdictions have generally re- 
garded the writ of error as a new action. An Illinois 
statute requiring the dismissal of every suit at law or in 
equity whenever commenced by a non-resident without 
filing security for costs was held applicable to writs of 
error. Craig, J., delivering the opinion of the court in 
International Bank v, Jenkins, 104 Tl. 148, said: “This 
question, that the writ of error was the commencement 
of a new action at law or in equity within the intent and 
meaning of the statute, we think is fully settled by the 
former decisions of this court, and we are fully satisfied 
that these decisions are in harmony with the current of 
authority on the question.” The supreme court of Ohio 
reached the same conclusion in the case of 7'aylor v. Boyd, 
3 O. 338, remarking in the course of the opinion that, “In 
the obvious nature and character of the proceeding, a 
writ of error is a new and original suit.” The precise 
question presented for decision in this case was before 
the supreme court of West Virginia in Phares v. Saunders, 
18 W. Va. 336, where it is said; “It is true, that it is 
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a general rule, that no person can bring a writ of error 
who is not a party or privy to the record; but the right 
to bring the writ of error in case of the death of the party 
against whom the judgment was rendered will be in the 
personal representative without a revival of the judg. 
ment, because the persoual representative stands in the 
shoes of the deceased and bas the same rights as his 
intestate had with reference to the judgment.” Other 
authorities to the same effect are: Dale v. Roosevelt, 8 
Cow. [N. Y.] 333; Hill v. Mill, 6 Ala. 168, 1 Archbold, 
Criminal Practice, 209. There is no ground for quashing 
the summons in error and the 


MOTION IS DENIED. 
RAGAN, C., not sitting. 


JAPITTHA A. HUDELSON Et AL. V. Frrst NATIONAL BANK 
or TOBIAS ET AL. 


TFiLEp OcrOBER 5, 1898. No. 10100. 
1. Rulings on Motions: Review. It is not error to deny a motion 


which cannot be allowed substantially in the form in which it is 
presented. 


: Prrapincs. It is not reversible error to overrule a 
motion to strike from the reply evidential facts which, if sub- 
mitted to the jury, would tend to establish the ultimate facts 
alleged in the petition. — 


3. Review of Instructions: Birt or EXcEpTIons. Where instructions 
lay down correct legal propositions, possibly pertinent under the 
pleadings, it will be presumed, in the absence of a bill of excep- 
tions, that such instructions were applicable to the evidence 
produced on the trial. 


4, Replevin: AMENDMENT OF PLEADINGS. In an action of replevin in 
the district court the pleadings may be amended in furtherance 
of justice, as in other cases. 


Error from the district court of Saline county. Tried 
below before Hastincs, J, A/firmed. 
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Hastings & Sands and Willard E. Stewart, for plaintiffs 
in error. 


FI. Foss and Bartlett, Baldrige € De Bord, contra. 


SULLIVAN, J. 


As appears from a former opinion filed in this court 
(Iudelson v. First Nat. Bank, 51 Neb. 557), each of the 
plaintiffs obtained from H. C. Larsen & Co. a chattel 
mortgage covering the whole of the property here in con- 
troversy. These mortgages being co-ordinate liens, and 
the property being held adversely, the parties joined in 
an action to recover the possession thereof from the de- 
fendants. J. V. Ainsworth, describing himself as cashier 
of the First National Bank of Tobias, made and filed the 
affidavit on which the order of delivery was issued. In 
the district court, after the cause was remanded, the de- 
fendants nroved to quash the writ for the reason, among 
others not necessary to notice, that no affidavit in re- 
plevin was ever filed by the K. S. Newcomb Lumber 
Company or Stanley Larsen, or by the agent or attorney 
of either of them. The motion was denied, and this rul- 
ing of the court is now assigned for error. 

It is shown by the record that Ainsworth assumed to 
act for all the plaintiffs in procuring the order of de- 
livery, and that they, by receiving the property from the 
coroner and executing the statutory bond, fully ratified 
his action in the premises; in other words, the record 
before us discloses the fact that the affidavit was filed 
by an agent of all the plaintiffs. Such being the case, 
there was no error in overruling the defendants’ motion. 
It will be observed that an averment of agency in the 
affidavit is not one of the conditions upon which the 
clerk is authorized fo issue the order of delivery in re- 
plevin. (Code of Civil Procedure, sec. 182.) But assum- 
ing the affidavit to be the exclusive evidence of Ains- 
worth’s authority to make it, the motion to quash the 
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writ was nevertheless properly denied. The affidavit dis- 
closes the fact that it was made by the cashier of the 
bank, and that the bank was entitled to the immediate 
possession of all the property as against the defendants. 
Consequently the motion, addressed as it was to the writ 
as an entirety, could not be allowed. The court may, of 
course, in a proper case, grant a motion in part and deny 
it in part, but it is well settled by our own decisions that 
to refuse to do so is not error. (eens v. Gaslin, 24 Neb. 
310; McDuffie v. Bentley, 27 Neb. 380; Fow v. Graves, 46 
Neb. 812.) 

Complaint is made that the case was cast on one theory 
in the petition and on a different and inconsistent one 
in the reply. A motion to purge the latter pleading was 
overruled, and this action of the court is alleged as error. 
The ultimate facts are stated in the petition and the evi- 
dential facts in the reply. One of the material averments 
of the petition is that the mortgages executed by H. ©. 
Larsen & Co. to the plaintiffs created a valid lien on the 
property in question; and the evidence pleaded in the 
reply, if submitted to the jury on the trial, would merely 
tend to establish the truth of that allegation. The record 
disclosing nothing to the contrary, we assume the trial 
proceeded in the same manner and that the order of proof 
was precisely the same as though the reply had been a 
general denial. While the motion may have been tech- 
nically good, we fail to see how the defendants were 
prejudiced by the refusal of the court to sustain it. 

Another assignment of error is that undue prominence 
was given by the court in its instructions to the testi- 
mony of H. C. Larsen. We have examined the instruc- 
tions complained of and find that they lay down proposi- 
tions of law about the correctness of which there can be 
no serious question. Whether the rules announced were 
applicable to the evidence produced we have no means 
of determining, as there is no bill of exceptions contained 
in the record. Upon this point it is sufficient to say that 
error does not affirmatively appear. 
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Counsel urge that the case be reversed and dismissed 
“Because neither the petition, nor affidavit originally 
filed, contained any statement or allegation that either 
of the notes, for the security of which the alleged mort- 
gages were given, was due, or any part of either of them 
unpaid, or any exigency of fact entitling plaintiffs in that 
court to immediate possession of the property mort- 
gaged.” In the former opinion it was held that the peti- 
tion did not state a cause of action, and the judgment of 
the district court was reversed for that reason. The 
jurisdiction of the court in replevin does not depend 
upon the validity of the special proceeding by which the 
plaintiff obtains possession of the property by a writ 
issued at, or after, the commencement of the action. The 
cause may be instituted and pending without an order of 
delivery being issued; and it may proceed to trial and 
judgment without the property being delivered to the 
plaintiff. (Code of Civil Procedure, secs. 181-197.) This 
being so, the pleadings may unquestionably be amended 
in furtherance of justice, as in other cases. Jt was also 
held when the case was here before that the petition and 
affidavit taken together furnished a legal basis for the 
order of delivery, and that the proceeding, though irregu- 
lar, was not void. The district court, upon the cause 
being remanded, very properly allowed an amended peti- 
tion and attidavit to be filed. To these no objection has 
been made, and they seem to be in all respects sufficient 
to sustain the verdict rendered and the judgment pro- 
nounced. 

AFFIRMED, 
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Srare or NEBRASKA, EX REL. ROBERT B. MORTON ET AL., 
Vv. CHARLES T, DICKINSON, JUDGE. 


FILED OCTOBER 5, 1898. No. 10366. 


1. Bill of Exceptions: Timm TO SERVE. Where no order is made ex- 
tending the time, a bill of exceptions, including the evidence 
given on the trial of a case, must be served within fifteen days 
from the final adjournment of the term at which the motion for 
@ new trial is ruled on. 


2. If there be no motion for a new trial, as in equity 
cases, the bill must be served within fifteen days from the final 
adjournment of the term at which judgment is rendered. 

3. : Forwer TRIALS: EvipeNce. Where there have been two or 


more trials, the bill of exceptions cannot, after the ruling on 
the final motion, reach back indefinitely and bring into the 
record the evidence adduced on former trials. 


4. Motion for New Trial. The motion for a new trial mentioned in 
section 311 of the Code of Civil Procedure, as amended in 1895, 
does not necessarily mean the motion immediately preceding 
the judgment. It means in every case the motion following the 
particular trial, the events of which it is sought to make au- 
thentic history. 


ORIGINAL application for mandamus to require re- 
spondent to settle, allow, and sign a bill of exceptions. 
Writ denied. 


Byron G. Burbank, for relators. 
Jocl W. West, contra. 


SULLIVAN, J. 


This is an original application for a writ of mandamus 
to require the respondent, one of the judges of the dis- 
trict court of Douglas county, to settle, allow, and sigu 
a bill of exceptions. The case of the Western Seed & Irri- 
gation Co. against Robert B. Morton and others was tried 
before the respondent during the September, 1897, term 
of said court and resulted in a verdict for defendants. 
The plaintiff moved for a new trial, and its motion was 
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sustained on January 6, 1898. On the 15th of the same 
month the September term was adjourned sine die. A 
second trial of the action, at the May, 1898, term, resulted 
in a verdict for the plaintiff. On June 18 a motion for a 
new trial was overruled and judgment rendered on the 
verdict. On the same day the term was adjourned sine 
die. Afterwards, and within the time limited by the 
court at the May term for that purpose, the draft of.a bill 
of exceptions was served by the defendants and pre- 
sented to the respondent for allowance. This draft em- 
braced the evidence taken on the first trial, and its sub- 
stantial correctness is conceded. Was it the duty of the 
judge to allow the bill with this evidence included? 
That is the question for decision. 

Prior to 1895, section 311 of the Code of Civil Proced- 
ure, so far as it is material to this inquiry, was as fol- 
lows: “When the decision is not entered on the record, 
or the grounds of objection do not sufficiently appear in 
the entry, the party excepting must reduce his excep- 
tions to writing within fifteen (15) days, or in such time 
as the court may direct, not exceeding forty (40) days 
from the adjournment sine die, and submit the same to 
the adverse party or his attorney of record for examina- 
tion and amendment if desired.” There was much di- 
versity of opinion among the members of the bar as to 
whether the time limited in this section for the settle- 
ment of a bill of exceptions commenced to run from the 
adjournment of the term at which the trial was had 
or from the adjournment of the term at which the result 
of the trial was judicially declared and entered of record. 
The construction of the law by the district judges was 
not uniform and the decisions of this court left the mat- 
ter in some doubt. After an exhaustive review of our 
cases bearing upon this question Mr. Commissioner Ir- 
VINE in State v. Ambrose, 47 Neb. 235, stated the con- 
clusion of the court in the following language: “Where 
a trial has becn had and a motion for a new trial sus- 
tained, the time for preparing a bill of exceptions em- 
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bodying the evidence on that trial is fixed at the latest 
by the term at which the motion for a new trial was sus- 
tained, and not by the term at which final judgment was 
rendered, or ‘at which a new trial was had, or a new trial 
after such second trial denied.” Owing to the broad dis- 
cretion vested in the district court to grant new trials, 
as well as to the fact that this court has rarely disap- 
proved the action of the district court in the exercise of 
that discretion, the practice of preserving the evidence 
supporting a verdict which has been set aside on motion 
of the losing party has never been much in vogue. The 
contention of the bar was that a party ought not to be put 
to the expense of procuring a bill of exceptions until the 
result of the trial was known. It was not claimed, so 
far as we know, that, under the statute as it existed prior 
to 1895, a bill of exceptions could be allowed covering 
anything more than the evidence which was the basis of 
the decision objected to. In State v. Ambrose, supra, 
after showing that the reporter’s notes are not a conclus- 
ive record of what transpired at the trial, it is said: 
“Therefore, the policy of the law requires that the bill 
of exceptions should be settled within such reasonable 
time fixed by statute after the taking of the evidence 
sought to be preserved, that the parties and the judge 
may bring to their aid their own recollections.” Con- 
sidering then the general policy of the law as shown by 
the foregoing excerpt, and bearing in mind the mischief 
resulting from the diverse constructions given by the 
courts to the old section, we experience n» difficulty in 
reaching the conclusion that the purpose of the amend- 
ment of 1895 was to render certain what was previously 
in doubt, and to settle definitely the right of suitors to 
have a bill of exceptions allowed within a limited period 
after the adjournment of the term at which the result of 
the hearing or trial is formally announced. It was not 
intended that such bill of exceptions should reach back 
and take in the evidence adduced on former trials. The 
language of the amended section is that “the party ex- 
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cepting must reduce his exceptions to writing within 
fifteen (15) days, or in such time as the court may direct, 
not exceeding forty (40) days from the adjournment sine 
die of the term of court at which judgment is rendered 
or at which the motion for a new trial is ruled on.” (Code 
of Civil Procedure, 1895, sec. 311.) The amendment was 
merely the insertion of a prepositional phrase defining 
and limiting the meaning of the word “court” as it stood 
in the original section. In law cases the decision on the 
motion to vacate the verdict is the action of the court that 
finally determines the result of the trial. When the mo- 
tion is denied, the unsuccessful litigant is reliably in- 
formed of the necessity of securing the settlement and al- 
lowance of a bill of exceptions if he desires a review of 
errors of law occurring at the trial. In suits in equity the 
announcement of the findings and the rendition of judg- 
ment are nearly always concurrent acts, and if there be 
no motion for a new trial the bill of exceptions is to be 
settled within the statutory period following the ad- 
journment of the term. The motion for a new trial men- 
tioned in the statute is not necessarily the motion im- 
mediately preceding the judgment. It means in every 
ease the motion following the particular trial, the events 
of which it is sought to make authentic history. The 
writ is 
DENIED. 


SraTE OF NEBRASKA V. THOMAS P. KENNARD. 
FILED OCTOBER 5, 1898. No. 10322. 


Claim Against State: COMPENSATION OF AGENT. The facts in this case 
examined, and held to show that the allowance of the claim of 
defendant in error against the state was improper because of 
the fact that in the joint resolution of the Iegislature, under 
which defendant in error was employed as agent, there was an 
inhibition of the employment of an agent to collect the five per 
cent cash school fund accruing to the state. 


A 
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Error from the district court of Lancaster county. 
Tried below before CORNISH, J. Reversed. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


Tibbets Bros., Morey & Ferris and Talbot & Allen, contra. 


RYAN, C. 


This action was begun in the district court of Lancas- 
ter county under the sanction of a resolution of the house 
of representatives of the legislature of 1895 permitting 
the institution of such a suit against the state, and there 
was a judgment for the sum of $13,521.99, for the re- 
versal of which these proceedings are prosecuted by the 
judgment defendant. There were several matters urged 
by way of defense in the district court, but the view 
which we take of the case dispenses with a consideration 
of other questions than those which shall now receive 
attention. 

On February 8, 1873, there was approved the following 
joint resolution, which had been adopted by the legisla- 
ture then in session, to-wit: 


“Be it enacted by the Legislature of the State of Nebraska: 

“That the governor be, and he hereby is, authorized 
and empowered to appoint an agent or agents in behalf 
of this state to prosecute to final decision before congress, 
or in the courts, the claim of this state for the five per 
cent due to the same from the United States upon the 
land of this state disposed of by Indian reservations and 
by the location of military land warrants and land scrip 
issued for military service in the wars of the United 
States and for agricultural college scrip and railroad 
lands; and 

“WHEREAS, The government of the United States has. 
allowed various states large amounts of swamp and over- 
flowed lands lying within their borders; and 
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““WHEREAS, No such allowance of swamp and over- 
flowed land has ever been received by this state for the 
large area of land lying within its limits subject to over- 
flow: Now, therefore, 

“Be it resolved by the Senate and House of Representatives 
of the State of Nebraska, That the governor is hereby au- 
thorized and empowered to appoint a competent and 
reliable agent or agents as provided by section one of 
this act, and that said agent or agents shall receive such 
compensation from said lands or money as may be agreed 
upon by said agent or agents and the governor condi- 
tioned that the state shall be put to no expense whatever 
unless said agent or agents shall be successful in whole 
or in part in securing the aforementioned claims: Pro- 
vided that the foregoing shall in nowise apply to the five 
per cent cash schoo] fund accruing to the state.” (Gen- 
eral Statutes 1878, p. 869, ch. 59.) 

On October 15, 1874, Robert W. Furnas, as governor of 
Nebraska, entered into a written agreement with Thomas 
P. Kennard by the terms of which the latter was to re- 
ceive fifty per cent of the amount to be collected by him 
as agent for the state of Nebraska under the terms of the 
joint resolution above set out. In his petition in the dis- 
trict court Mr. Kennard alleged that he had prosecuted 
the claims of the state of Nebraska for five per centum 
due to the state of Nebraska on account of Indian reger- 
vation lands, and in the said prosecution he had expended 
large sums of money, and, to quote his own language used 
in said petition, that he, “as a result of such prosecution, 
obtained from the department of the interior, one of the 
executive departments of the United States government, 
a decision on the 14th day of January, 1881, whereby the 
state of Nebraska was authorized to receive five per cent 
of the proceeds of all sales of lands upon what was known 
as the Pawnee Indian reservation within the borders and 
iimits of the state of Nebraska, and by such decision of 
the said department the state of Nebraska was awarded 
tive per centum of said sales.” This action was for one 
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half of the net amount which had been received by said 
state from the sales of land in the Pawnee Indian reser- 
vation. 

The enabling act by virtue of which Nebraska became 
a state contained the following provisions: “Sec. 12. 
And be it further enacted, that five per centum of the 
proceeds of the sale of all public lands lying within said 
state, which have been or shall be sold by the United 
States prior or subsequent to the admission of said state 
into the Union, after deducting all expenses incident 
to the same, shall be paid to said state for the support 
of common schools.” (13 U.S. Statutes at Large, p. 49.) 
The five per cent cash school fund accruing to the state, 
mentioned in the proviso with which the joint resolu- 
tion closed, it is claimed by the attorney general, is 
the five per cent contemplated by section 12 of the en- 
abling act, and, therefore, that no compensation was 
earned for collecting this because of the terms of said 
proviso expressly denying the right of compensation for 
such collection. On behalf of the defendant in error it 
is contended that the misapprehension which vitiates 
this argument of the attorney general is that the term 
“public lands” was not applicable to an Indian reserva- 
tion. To sustain this view the defendant in error insists 
that the supreme court of the United States, in Veichalt 
v. Sawycr, 92 U. 8. 168, defined the expression “public 
lands” in the following language: “The words ‘public 
lands’ are habitually used in our legislation to describe 
such as are subject to sale or other disposal under gen- 
eral laws.” The deductions which counsel for defendant 
in error make from these premises will probably be most 
correctly stated by quoting from the brief submitted by 
them this language: “The lands within the Pawnee res- 
ervation were never subject to sale or other disposal 
under general laws, and when they were finally sold it 
was under the provision of a special act of congress ap- 
proved April 10, 1876, entitled ‘An act to authorize the 
sale of the Pawnee Reservation.” (See U. S. Statutes at 

21 
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Large, vol. 19, p. 28, ch. 51.) This act provided that these 
lands should be advertised for a certain time in papers 
in local cities and should be sold at public auction. Tad 
these been ‘public lands,’ they would have been subject 
to entry under the homestead and pre-emption laws, and 
would not have been sold at public auction. If, there. 
fore, they were not ‘public lands,’ then the state of Ne- 
braska had no claim upon them or their proceeds by 
virtue of section 12 of the enabling act.” 

We confess that this course of reasoning does not itn- 
press us as being sound or convincing. If we apprehend 
the propositions implied or embodied in the above lan- 
guage, they are, first, that these lands were not public 
lands, for if they had been they would have been subject 
to entry under the homestead and pre-emption laws; 
second, that the fact that they were sold at public auc- 
tion after advertisement shows they were disposed of 
under a special act of congress, and, consequently, third, 
it is inferred that they were not “subject to sale or other 
disposal under general laws.” As to the inference just 
stated, it is sufficient to say that the mere fact that con- 
gress, by a special act, prescribed how these lands should 
be sold does not justify the inference that they could not 
have been sold in any other manner, Counsel for de- 
fendant in error have not in their brief or argument cited 
any authority or statutory provision which tends to sus- 
tain the general proposition above laid down that the 
lands within the Pawnee reservation were never subject 
to sale or other disposal under general laws, and we ean- 
not accept this unsupported statement as correct.’ In 
the letter of the commissioner of the United States land 
office, addressed to Mr. Kennard, of date January 14, 
1881, referred to in the petition, and which Mr. Kennard 
offered in evidence, the right of the state of Nebraska to 
an accounting was recognized under the provisions of 
section 12 of the enabling act, because of the fact that 
the Jands sold were public lands. Counsel for the de- 
fendant in error, however, in their brief, repudiate this 
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theery and state the right to compensation as follows: 
“The facts may be stated thus: The state claimed that 
the five per cent provision in the enabling act gave it 
some kind of a claim against these reservation lands. 
The United States denied it. The state employed Mr. 
Kennard to convince the United States that it was 
wrong. Mr. Kennard succeeded in doing so, and re- 
covered over $27,000. The state accepted the money, 
but the attorney general would now refuse Mr. Kennard 
any conypensation on the ground that the money be- 
longed to the state all the while.” If we understand this 
language, we are asked to infer that the claim prose- 
cuted by Mr. Kennard was not one on which the state 
was entitled to recover payment, but that Mr. Kennard 
made a showing so plausible that it was paid; therefore, 
he should recover half of that payment. Mr. Kennard 
is prosecuting this action to enforce the payment of his 
claim as a matter of strict right under his contract. 
With considerations of what the state should do, inde- 
pendently of its contract obligations, we have no con- 
cern. If Mr. Kennard has obtained the allowance and 
payment to the state of that to which the state was not 
entitled, the legislature must determine how his services 
should be recognized. Upon the record and evidence 
submitted for our consideration we see no room for doubt 
that to enforce the claim of Mr. Kennard to a division 
- of the five per cent of the proceeds of sales of lands con- 
stituting the Pawnee Indian reservation would be in con- 
travention of the proviso of the joint resolution by which 
it was declared that the employment of a collecting 
agent should in -nowise apply to the five per cent cash 
school fund accruing to the state. The judgment of the 
district court is, therefore, reversed and the cause is re- 
manded for further proceedings not inconsistent with 
the views herein expressed. 


REVERSED AND REMANDED, 
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Statutes: EVIDENCE OF ENACTMENT. Where from the journals of both 

branches of the legislature and from the copy of the bill sent to 

. the governor for approval, and by him approved, and which was 

attested by the proper officers of both houses, it is shown that a 

certain bill was properly passed, that fact cannot be disproved 

by the introduction in evidence of what it is agreed between the 

litigants was the Dill originally introduced and memoranda 

thereon indorsed tending to show that the bill approved and 
attested was not the one really passed by both houses. 


Error from the district court of Lancaster county. 
Tried below before HoumgEs, J. Affirmed. 


The facts are stated by the commissioner. 


Tibbets Bros., Morey & Ferris, for petitioner: 


The statute under which applicant was sentenced is 
unconstitutional and void, hence the court had no juris- 
diction to impose the sentence. (In re McVey, 50 Neb. 
483.) 

Upon an application for a writ of habeas corpus the 
constitutionality of the statute under which applicant 
was convicted will be inquired into, and if found to be 
unconstitutional the writ will be granted. (Hx parte 
Smith, 836 8. W. Rep. [Mo.] 628; Ha parte Marmaduke, ° 
91 Mo. 228; In re Thompson, 117 Mo. 88; In re Betts, 36 
Neb. 282; In re Havlik, 45 Neb. 747; Ea parte Donahoe, 
24 Neb. 66.) 

Evidence from other sources than the record may be 
introduced. (Church, Habeas Corpus secs. 202, 286; In 
re Divine, 21 How. Pr. [N. Y.] 80; Lx parte McGrew, 40 
Tex. 472.) 

Courts take judicial notice of the journals of the legis- 
lature to ascertain the validity of a statute. (Stein v. 
Leeper, 78 Ala. 517; Edger v. Board of Coitunissioners, TO 


Ind. 331; Blake v, National Banks, 23 Wall. [U. S.] 307; 
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Fosdick v. Village of Perrysburg, 14 O. St. 472; Somers v. 
State, 58 N. W. Rep. [S. Dak.] 804.) 


Rk. C. Noleman, also for petitioner. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state, 


Ryan, C. 

This application for a writ of habeas corpus was denied 
in the district court of Lancaster county, and by peti- 
tion in error the judgment of said court is presented for 
review in this court. The detention of the applicant was 
justified by the warden of the penitentiary of this state 
by a record of the conviction of the applicant of the 
crime of stealing a cow of the value of $20 and his sen- 
tence by the district court of Sheridan county to im- 
prisonment for a term of three years, which term has 
not yet expired. The act making the stealing of cattle 
a felony is chapter 77 of the Laws of Nebraska 1895, 
carried into the Compiled Statutes as section 117a of the 
Criminal Code. On the trial there were offered in evi- 
dence the portions of the journals of both houses of the 
legislature of 1895 in which there was reference to the 
acts of either legislative branch in reference to House 
Roll No. 87. There was also by the applicant introduced 
in. evidence the copy of a bill showing the approval of 
the governor and the attestation of the proper officers 
of each branch of the legislature. At the time the copy 
of the bill was offered in evidence it was admitted that 
it was a true and correct copy of House Roll No. 87 as 
it was enrolled, engrossed, and presented to the governor. 
By comparison we find its title and language to be iden- 
tical with those of chapter 77, Laws of Nebraska 1895. 
Over objections of the respondent there was also offered 
by the applicant a copy of a bill certified by the secre- 
tary of state, which, it was admitted, was a correct copy 
of the original bill and of its indorsements now on file in 
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the office of said secretary of state. The reliance of the 
applicant for his right to be released from confinement 
is upon the showing made by the above evidence of al- 
leged failure to comply with one requirement of section 
10, article 3, of our constitution, which is: “No bill shall 
be passed nuless by assent of a majority of all the mem- 
bers elected to each house of the legislature.” It is urged 
that while the act published only shows that it was di- 
rected against the stealing of cattle, the act introduced 
and adopted, in at least one branch of the legislative 
body, was directed against the stealing of cattle and 
hogs. Whether or not the existence of the discrepancy 
has been made to appear by satisfactory evidence we 
shall now consider. 

House Koll No. 87 was introduced in the house under 
this title: “A bill for an act to punish cattle stealing and 
to punish persous receiving or buying stolen cattle, and 
to punish all persons harboring or concealing cattle 
thieves.” The journal of the house discloses that House 
Roll No. 87, by the title just quoted, regularly passed 
through the succesive stages in the house and was trans- 
mitted to the senate under the title above given. While 
in the house the judiciary committee, to which it had 
been referred, reconrmended that it be passed as 
amended, but there is 10 other intimation in the journal 
of the house that there was any amendment. We must 
therefore assume that this reference to an amendment 
was without warrant and was probably the result of mis- 
apprehension. At any rate this recitation is not of such 
controlling force that from it we are required to assume 
that there was an amendment and that it was of such 
a character as to defeat the action of the house. 

In the senate, House Roll No. 87 was introduced under 
this title: “A bill for an act to punish cattle stealing and 
to punish persons receiving or buying stolen cattle, and 
to punish all persons harboring or concealing cattle 
thieves,” and this was the title under which it was re- 
ferred to the committee on agriculture. When that com- 
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mittee made its report to the senate it was in this lan- 
guage: 

“Mr. Prestpexr: Your committee on agriculture, to 
whoni was referred Ifcuse Roll No. 87, a bill for an act 
to pubish cattle and hog stealing and to punish persuns 
receiving or buying stolen cattle or hogs, and to punish 
all persons harboring or concealing cattle or hug thieves, 
have had the same under consideration and instruct me 
to report the bill back to the senate with the recommen- 
dation that it be placed on general file and passed as 
amended.” 

The next action taken upon this bill is recited in the 
sepate journal in this Janguage: 

“Mn. PREStDENT: Your committee of the whole house 
has had under consideration * * * also House Roll 
No. 87, a bill for an act to punish cattle stealing and to 
punish persons receiving or buying stolen cattle, and — 
‘to punish all persons harboring or concealing cattle 
thieves, and subinit the following amendments: Amen 
by striking out section two (2); amend by striking out 
the word ‘hog’ wherever it appears in the bill, and re- 
port the sume back to the senate with the recommenida- 
tien that it be passed with the word ‘hog’ stricken out. 

“PD. CRANE, Chairman.” 

After this report the committee on engrossed and en- 
rolled bills reported senate amendments to House Roll 
No. 87, a bill for an act to punish cattle stealing and to 
punish persons receiving or buying stolen cattle, and 
to punish all persons harboring or concealing cattle 
thieves, correctly engrossed. Afterward louse Rol) No. 
87, a bill for an act to punish cattle stealing and to pun- 
ish persons receiving or buying stolen cattle, and to pun- 
ish all persous harboring or concealing cattle thieves, 
was read a third time and passed by the senate. These 
proceedings in the senate show an attewpt to eliminate 
the word “hog” from the bill, thongh from the journal 
of either house we have no means of knowing that it ever 
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was in the bill. Certainly, as already shown, it was not 
in the title, and if that is to be assumed to be a correct 
reflex of the scope of the bill, the word “hog” was not 
in it when it was adopted by the house of representatives. 
Nevertheless the senate ordered it stricken out of the 
bill considered in that body, and if the entries in the 
journal of the other house are to govern as against mere 
inferences, the senate in fact thereupon passed the bill 
as it had passed the other house. 

The next mention we find of this bill is in the house 
of representatives, in which the journal recites that the 
following proceedings were had: 


“The honorable secretary of the senate appeared with 

the following message: 
“SENATE CHAMBER, LINCOLN, NbB., April 5, 1895. 

“Mr. SPEAKER: I am directed by the senate to inform 
your honorable body that they have passed the following 
bills: * * * House Roll No. 87, a bill for an act to 
punish cattle and hog stealing and to punish persons 
receiving or buying stolen cattle or hogs, and to punish 
all persons harboring or concealing cattle or hog thieves 
= = * Your concurrence in the above is reapaeetully 
asked.” 


subsequently it is recited in the journal of the house 
of representatives that a motion that said house does not 
concur in the senate amendiments to House Roll No. &7 
prevailed. The bill was thereupon returned to the sen- 
ate, in the journal of which body is found the followiny 
record: ; 

“Mr. Presippxr: I am directed by the house to in- 
form your honorable body that they have refused to con- 
cur in senate amendments to House Roll No. 87, a bill for 
an act to punish cattle stealing and to punish persons 
receiving or buying stolen cattle, and to punish all per- 
sons harkoring or concealing cattle thieves, and respect- 
fully ask the senate te recede therefrom. 

“W, M, Geppus, Chief Clerk.” 


Vou. 56] SEPTEMBER TERM, 1898. 265 


In re Granger. 


Afterwards, on motion, the senate receded from ee 
amendments. 

The bill under the title and in the form in which we 
find it published as chapter 77, Laws of Nebraska 1895, 
was duly approved by the governor and attested by the 
proper officers of the senate and house of representatives. 
We have not been abie to discover in the journal of either 
branch of the legislature evidence of irregularities such 
as would justify us in assuming that there has been such 
a failure to comply with constitutional requirements that 
the act in question must be declared not to have been 
adopted by both houses. On the contrary, it seems to us 
that while irregularities exist as shown by the journals, 
they are not such as vitiate legislative action. These ir- 
regularities, in the opinion of the writer, do serve one 
purpose, and that is to illustrate the danger of permitting 
’ the impeachment of an act because not constitutionally 
adopted by reason of facts shown independently of the 
bill enrolled, engrossed, approved by the governor, and 
attested by the proper officers of both branches of the 
legislature. In this case, however, the attempt has been 
made to contradict, not only the inferences proper to be 
drawn from the bill in the condition above indicated, but, 
in addition, to negative the proofs offered by the journals 
of the two houses with respect to the purport of the title 
expressly given in said journals and the contents of the 
bill, which should be presumed from the recitations of the, 
journals and from the title of the act as it occurs in 
said journals. ‘To effect this purpose the applicant for 
the writ of habeas corpus offered in evidence, over the 
objections of the attorney general, what was certified 
by the secretary of state to be a copy of the original bilt 
introduced in the house of representatives, together with 
indorsements thereon, which are evidently memoranda 
purporting to show what action had been taken in respect 
thereto in each branch of the legislature. When this 
was offered in evidence proper objections were made, but 
the attorney general, representing the respondent, ad- 
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mitted that it was a copy of the original bill and of its 
history in the house and senate as disclosed by the orig- 
inal bill on file in the office of the secretary of state, 
which bill was House Roll No. 87, and that this copy 
offered was a correct copy of the bill introduced in the 
legislature as House Roll No. 87. 

That it was not competent to impeach the proceedings 
of the legislature by contradicting the journals of the 
house and senate and the facts proper to be inferred from 
the approval of the governor and the attestation of the 
bill by the officers of both branches of the legislature 
we think is clear from the cases which we shall now con- 
sider. 

In Attorney General v. Rice, 64 Mich. 385, there was usel 
this language: “If the constitution has not been com- 
plied with in the passage of an act, that fact must be 
shown by the printed journals, or the certificate of the 
secretary of state, the custodian of legislative proceed- 
ings. Such fact cannot rest in parole. * * * And un- 
less the journal shows affirmatively that the constitu- 
tional directions were not complied with it must be pre- 
sumed that they were followed.” 

In Koehler v. Hill, 60 Ia. 541, Seevers, J., speaking for 
a majority of the court, said: “The senate journal, by the 
provisions of the constitution, is made primary evidence 
of the contents of the resolution as it passed the senate. 
This journal is in existence and, as has been said, was 
kept as required by the constitution. Now we are asked 
to ignore this constitutional evidence and receive parole 
evidence or ascertain for ourselves, by inquiry of those 
who are supposed to know, as to the existence of a fact 
which is contradictory to the journals kept, certified to, 
and preserved by sworn officers as pronees by law. To 
our minds this is a startling proposition.” 

The supreme court of Ohio, in State v. Smith, 44 O. St. 
348, said: “Counsel have exibited unusual industry in 
looking up the various cases upon this question, and out 
of a multitude of citations not one is found in which any 
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court has assumed to go beyond the proceedings of the 
legislature as recorded in the journals required to be 
kept in each of its branches on the question whether a 
law had been adopted. * * * Imperative reasons of 
public policy require that the authenticity of laws shouid 
rest upon public memorials of the most permanent char- 
acter, * * * Jn this state, what appears on the jour- 
nals affecting the passage of a law has been noticed by 
this court, but in no instance has attention been given to 
anything not appearing upon the journals though it be 
the omission of a requirement of the constitution.” 

Tn the case entitled Division of Howard County, 15 Kan. 
194, it was claimed that there was a discrepancy between 
the engrossed bill as it passed the house and the en- 
rojicd bill as certified to by the proper legislative officers 
and approved by the governor; and with reference to this 
contention there was used this language: “The en- 
grossed bill as it passed the house is also on file in the 
uflice of the secretary of state, but it is not signed by 
any person, and there is no record evidence of any kind 
whatever tending to show that it is in fact such engrossed 
bill. The only record evidence of any kind whatever 
showing what said bill No. 54 contained in any of its 
‘stages from the time it was first introduced in the house 
until it was finally filed as an enrolled bill in the office 
of the secretary of state is the enrolled bill itself. The 
journals of the two houses are entirely silent upon the 
matter, aud the said engrossed bill, as we shall presently 
see, is not a record, nor a part of any record. An en- 
erossed Lill, in this state, is the bill as copied for final 
passage in either house. * * * The enrolled bill is 
the bill as copied after its final passage in both houses 
and as it has passed both houses and as presented to the 
governor for his signature and approval.” The opinion 
then quotes the provisions of the constitution of that 
state relative to keeping a journal of the proceedings of 
each branch of the legislature and the provisions of the 
statutes of that state providing that all laws passed by 


268 NEBRASKA REPORTS. [ VOL. 56 


bd In re Granger. 


the legislature shall be deposited with the secretary of 
state, etc., provisions similar to those in our own state. 
The court then says: “It will be noticed that the legisla- 
tive journals and the enrolled bills are the only records 
required by law to be kept for the purpose of showing 
any of the legislative proceedings. There is no provision 
for preserving the engrossed bill as a record of the legis- 
lative proceedings, and as the legislative journals and 
the enrolled bills are, by law, records and the only records 
of legislative proceedings, they must, of course, import 
absolute verity and be conclusive proof as to whether 
any particular bill has passed the legislature, when it 
passed, how it passed, and whether it is valid or not. 
* # * Now, as we have before intimated, the enrolled 
bills and the legislative journals being records provided 
for by the constitution importing absolute verity, we 
cannot take judicial notice that they are untrue, nor can 
we even allow evidence to be introduced for the purpose 
of proving that they are not true. Therefore, as the en- 
rolled bill of the law dividing Toward county and the 
journals of the legislature would seem to prove that said 
bill has been legally passed by the legislature and has 
been legally approved by the governor in the form as it 
now appears enrolled in the secretary’s office, we cannot * 
take judicial notice that said bill was not properly so 
passed and so approved, and we cannot even allow evi- 
dence to be introduced showing that it was not so passed 
and so approved.” 

Subsequent to the delivery of the above opinion the 
supreme court of Kansas, in State v. Francis, 26 Kan. 724, 
said: “In our opinion the enrolled statute is very strong 
presumptive evidence of the regularity of the passage of 
the act and of its validity, and that it is conclusive evi- 
dence of such regularity and validity unless the journals 
of the legislature show clearly, conclusively, and beyond 
all doubt that the act was not passed regularly and 
legally. * * * Ifthere is any room to doubt as to what 
the journals of the legislature show, if they are merely 
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silent or ambiguous, or if it is possible to explain them 
upon the hypothesis that the enrolled statute is correct 
and valid, then it is the duty of the courts to hold that 
the enrolled statute is valid.” 

The principles above enumerated and enforced by the 
courts from whose opinions we have quoted are decisive 
of the rights of the applicant in this case. The evidence 
submitted does not overcome the presumption of regu- 
larity of procedure in both houses which arises from the 
recitations of the journals offered in evidence and from 
the bill admitted to have been enrolled, engrossed, and 
presented to the governor for his signature, and which, 
upon its face, shows it to have been attested by the proper 
officers of both houses of the legislature. It follows, 
therefore, that the judgment of the district court is 


AFFIR* ED. 


-Marearet Boyp v. R. M. MUNSON ET AL. 


> 


TILED OCTOBER 5,1898. No. 8316. 


_ Joint Judgment: Morion To VacATE: PARTIES. Under the provisions 
of section 1001, Code of Civil Procedure, a motion to set aside 
a joint judgment against two or more defendants inseparably 
connected as such, should be overruled, when made by one de- 
fendant on his or her own behalf alone. 


Error from the district court of Brown county. Tried 
below before KINKAID, J. Affirmed. 


L. K. Alder, for plaintiff in error. 
P.D.M cAndrew, contra. 


Ryan, C. 

In the county court of Brown county R. M. Munson 
filed his bill of particulars, upon which he sought to re- 
cover judgment against Cyrus Boyd and Margaret 
Boyd in the sum of $126.81, for goods sold and delivered 
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to defendants. A summons was issued and duly served 
upon defendants, and a joint judgment was, in proper 
time, rendered by default against said defendants. <Af- 
terward, Margaret Boyd filed a motion to set aside the 
judgment against her because said judgment had been 
rendered against her in her absence. This motion, which 
contained an offer to confess judgment for costs, was filed 
within the time fixed in section 1001, Code of Civil Pro- 
cedure, and Margaret Boyd, by her error proceeding in 
the district court, ineffectually sought to reverse the ral- 
ing of the county judge denying her motion, and the cor- 
rectuess of this ruling in the district court is presented 
by her petition in error in this court. 

It has been held by this court that a motion for a new 
trial, when made jointly by two or more persons, if it can- 
not be sustained as to all, must be overruled as to all. 
(Gordon v. Little, 41 Neb. 250, and cases cited.) The prin- 
ciple on which the cases above referred to was decided 
leads us to the conclusion that when judgment has been 
rendered against two or more defendants inseparably 
connected, a motion by one defendant to set-aside the 
judgement as to himself alone should be overruled. The 
judgment of the district court is, therefore, 


AFFIRMED. 


McCuoup-Lovr Livr Strock COMMISSION COMPANY yY. 
JAMES M. DouD. 


FItep OcToOBER 5, 1898. No. 8299. 


Trial: OPENING CAUSE: ADDITIONAL TESTIMONY: Review. Under the 
existing conditions of the issues and the showing made, held 
that there was no reversible error in the refusal of the district 
court, after final submission, to open.a cause for the reception 
of additional testimony. 


Error from the district court of Douglas county. 
Tried below before Knysor, J. Affirmed. 


C 
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Maul, MeCulloch & Clarkson, for plaintiff in error. 
Eli H. Doud and Duffie & Van Dusen, contra. 


Ryan, ©. . 


This action was brought in the district court of Doug- 
las county upon an account stated and there was jud2- 
ment as prayed. The answer, in addition to a denial of 
authority to any one to make the alleged statement of 
account on behalf of defendant, contained averments 
that business transactions between plaintiff and defend- 
ant of a nature similar to those set forth in the stated 
acconnt alleged in the petition were carried on prior to 
the first item in said stated account and wp to about O«c- 
tober 31, 1890; that during said transactions moneys, 
drafts, and checks passed between plaintiff and defend- 
ant, and that, from time to time, settlements were hail 
and payments of balances between them were made; that 
on October 31, 1890, all differences, obligations, debts, 
claims, and demands of every nature were settled, ad- 
justed, and paid. These averments were put in issue by 
a reply filed during the progress of the trial February 23, 
1895. Subsequently, as seems to be conceded by both par- 
ties after the cause had been submitted for judgment 
upon the merits, the defendant in the district court filed 
a motion to open the cause for the introduction of further 
evidence. This, it was set forth, was to be the testimony 
of J. M. Bennett, now a resident of the state of New York, 
and whose whereabouts was not known until after the 
ease had been submitted to the court for determination. 
By the affidavits in support of this motion it was made 
to appear that Bennett, when his address was learned, 
had been telegraphed as follows: “Doud sues us for $509, 
and swears that you admitted debt and promised to pay 
it. Is it true or false? Wire answer.” To which Bennett 
auswered by telegram: “There #s no truth whatever. 
Know nothing of it.” It is not shown that any effort 


. 
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whatever had been put forth before or during the prog- 
ress of the trial to learn where Bennett might be living. 
It was disclosed on the trial that the statement of the ac- 
count was with Bennett, who was an officer of the defend- 
ant, and that he assented to the stated account. There 
was then no suggestion of surprise. After the case had 
been under advisement some time this application was 
made, with no showing why the whereabouts of Bennett 
had not been sooner learned. It was alleged that if the 
cause should be opened it would be disclosed that a judg- 
ment in fact ought to be rendered in favor of the defend- 
ant in the district court. We cannot see how this could 
be available to the said defendant, for its answer fur- 
nished the foundation for no such a judgment. Under the 
circumstances we cannot say that the district court erred 
in refusing to open the cause and permit the po gueHan 
of additional testimony. 

As the trial was to the court, the alleged errors in the 
introduction of evidence cannot be considered. The judg- 
ment of the district court is 


AFFIRMED. 


CenrraL INVESTMENT COMPANY V ANDREW MILES, Ex- 
ECULOR, ET AL. 


FILED OCTOBER 5, 1898. No. 8332. 
Guaranty: LIABILITY OF GUARANTOR. A mere guarantor of collection 


is liable upon his guaranty where it is shown that the note 
guarantied cannot be collected of the maker, and not otherwise. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Reversed. 


McCabe, Wood, McGilton & Elmer, for plaintiff in error. 


i. B. Tiffany, contra. 


we 
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RYAN, C. 

In the district court of Douglas county it was alleged 
by the plaintiff, the executor of J. L. Miles, and by James 
Thompson, that the defendant the Central Investment 
Company had sold, assigned, and delivered to said Miles 
and Thompson three promissory notes originally made 
to the Central Investment Company, and indorsed upon 
each the following guaranty: 


“We guaranty collection of the within note and waive 
notice of protest. 
“CENTRAL INVESTMENT COMPANY, 
“By M. 8. LINDSAY, 
“President and Manager.” 


In the petition there were joined with the Central In- 
vestment Company as defendants the maker of said notes 
and three sureties thereon. The Central Investment Com- 
pany demurred to the petition, and the district court on 
said demurrer held that the Central Investment Company 
could be sued as it was sued, notwithstinding the euar- 
anty by it was merely of collection, and not of payment, 
and there was judgment accordingly. In Bosman v. Ade- 
Icy, 89 Mich. 710, the holdings of several courts are re- 
viewed with the conclusion announced by Cooley, J., that 
a mere guarantor of collection could not, over his objec- 
tions, be held liable jointly with the principal even 
though it was alleged that the latter was insolvent, but 
the guaranty implied that the property of the maker 
should be exhausted before resort could be had to a guar- 
anty of collection. In Peck v. Prink, 10 Ta. 198, it was 
held, where the payee of a note had transferred it by an 
indorsement of the form of that on which the Central In- 
vestment Company was held liable in this case, that, to 
render the guarantor liable on his guaranty, it was neces- 
sary to show that the note could not be collected of the 
maker. To the same effect was Dewey v. Clark Investment 
Co., 50 N. W. Rep. [Minn.] 1032. We think that rule is 

22 
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sound, and accordingly the judgment of the district court 
is reversed. 
REVERSED AND REMANDED. 


JouN W. MARSHALL, APPELLANT, V. MruTon I. Gosur 
BL AL., APPELLEES. 


FILED OcTroner 5, 1898. No. 8234. 


Trusts: COMPENSATION OF AGENTS: Tikx on Fcenp. Where a firm of 
real estate brokers undertook to find purchasers of land for one 
who held title thereto merely for convenience cf transfer for the 
benefit of associates interested therein, such firm is not, in equity, 
entiticd to a decree subjecting unsold portions of such land, or 
such associates personally, to liability for the payment of com- 
missions on the theory that the services of the firm in finding 
purchasers as undertaken were rendered in the execution of a 
technical trust. 


APPEAL from the district court of Douglas county. 
Teard below before Durvin, J. Affirmed. 


Gregory, Day & Day, for appellant. 


References: Wason v. Pomeroy, 7 L. R. A. [Mass.] 771; 
Noyes vt. Blakonan, 6 N.Y. 567; New v. Nicoll, 73 N.Y. 
127; Buck v. Winn, 11 B. Mon. [Ky.] 320; Aarshall v. 
Goble, 32 Neb. 9; Kothman v. Skaggs, 29 Kan. 5; Wutz’s 
Appeal, 40 Pa. St. 90. 


Tall & AMeCulloch, contra. 


lRtefcrences:. Duvall v. Craig, 2 Wheat. [U. 8.] 45; Tay- 
ler v. Davis, 110 U. 8. 380; Cobb v. Knapp, T1 N. Y. 348; 
McGraw v. Godfrey, 14 Ab. Pr. n. s. [N. Y.] 398; Thomsor 
v. Davenport, 9 B. & C. [Eng.] 78; Jones v. Avina Ins. Co., 
14 Conn. 501; Aingsicy v. Davis, 104 Mass. 178. 


Ryan, C. 


On July 30, 1896, a certain quarter section of lan 
Douglas county was conveyed to M. H. Goble as trustee, 
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but no trust was described in the conveyance. [rom the 
evidence introduced on the trial of this cause we learn, 
however, that the title was vested in Mr. Goble to enable 
him to plat the tract into lots and blocks and to sell the 
same for the benefit of the parties who ‘had contributed 
the purchase price paid for the entire tract. On August 
16, 1896, Milton H. Goble, trustee, in writing agreed to 
make the firm of Marshall & Lobeck his sole agent for 
the sale of lots into which the tract was subdivided. By 
his written contract it was provided in express terms 
that the said Goble was to pay the said firm a commis- 
sion of ten per cent on all sales made by it or by parties 
employed by it. There was afterward a sale of several 
lots for the sum of $44,000, but this sale was made by 
Goble himself. John W. Marshall, the surviving mem- 
ber of the firm of Marshall & Lobeck, sued Goble for ten 
per cent of the amount of the.above sale, and in March, 
1893, recovered judgment as prayed. This judgment has 
never been paid, and this suit was begun in the district 
court of Douglas county for the purpose of charging the 
beneficiaries, for whom Goble was acting, with the obli- 
‘gation of paying it and for the purpose of enforcing it 
as a lien on the portion of the 160-acre tract remaining 
unsold, of which the title before the rendition of said 
judgment had been by Goble conveyed to another person 
named as trustee. There was a judgment for the defend- 
ants, from which Marshall has appealed. 

It is urged by appellant that the estate held by Goble 
was a trust estate and that, therefore, any expense in- 
curred in its management should be enforced against it . 
and its proceeds so long as the rights of third parties are 
not thereby prejudiced. In this connection attention is 
challenged to the fact that in the contract between Goble 
as party of the first part and the firm of Marshall & Lo- 
beck as parties of the second part there was the following 
provision: “The party of the first part shall sign all 
papers pertaining to sale of said lands, and after said 
papers have been signed they shall be turned over to 
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him, togetber with the proceeds of sales in excess of the 
commission before named.” If we understand correctly 
the force of this provision, it does not create a lien upon 
“any part of the land of which Goble held the title. In 
case of a sale made by the firm of which Marshall was a 
member that firm was entitled to withhold ten per cent 
of the moneys first paid to it under the terms of such sale. 
No part of the $44,000 came into the hands of the firm, 
and the judgment against Goble was obtained on the 
theory that he had obtained the money upon the sale and 
had wholly failed and refused to pay the commission 
justly due said firm; in other words, the amount of the 
commission was sued for as money of the firm had and 
received by Goble. Upon the judgment there could be 
founded no claim of right to a lien on other real property 
of which the title was held by Goble, and much less 
could such claim be asserted with reference to the pro- 
ceeds of the sales thereof. By the use of the descriptive 
word “trustee” there was intended by the parties no 
reference to a trust in the technical sense of that term, 
for with the proceeds of sales Goble was charged with no 
duty but to pay them to the beneficiaries entitled thereto. 
In effect, he was a mere agent, who, tu perform the more 
readily his duties as such, had taken, or procured to be 
taken, the title of the subject-matter in himself. The 
firm of Marshall & Lobeck contracted with him to act 
as his sole agency, not to execute or assist in the execu- 
tion of a technical trust, but to assist in selling the land’ 
of which he held the legal title. The distiict court, there- 
fore, very properly denied the relief prayed, and accord- 
“ingly its judgment is 

AFFIRMED. 
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JOHN D. MACFARLAND Vv. WEST SIDE IMPROVEMENT 
ASSOCIATION, 


FiLeD OcTOBER 5,1898. No. 7635. 


1. Corporations: ACTION AGAINST SUBSCRIBER TO STock: DEFENSE: 
PLEADING: EVIDENCE. Where, in a suit by a corporation against 
a subscriber to its stock to recover his unpaid subscription, the 
defense is that the entire capital stock was not subscribed, a 
reply which avers that the defendant waived the non-payment of 
the entire stock is good as against a demurrer. Such a plea is 
not a conclusion of law, but the averment of an ultimate fact, 
ineludéd in which are all the ingredients which constitute waiver, 


2. E : : 3 . Under such a plea the acts 
ane omissions of the defendant which tend ‘to show, or from 
which may be inferred, an intention on his part to waive sub- 
scription of the entire capital stock are competent and relevant. 


REHEARING of case reported in 53 Neb. 417. 


Lambertson & Hall and A. G. Greenlee, for plaintiff in 
error. 


Ricketts & Wilson, contra. 


‘RAGAN, C, 


This is a rehearing of Wacfarland v. West Side Improve- 
ment -ss’n, 538 Neb. 417, in which we affirmed a judgment 
of the district court rendered in favor of the association 
against Macfarland. The action was brought by the 
association against Macfarland on a contract of subscrip- 
tion to its capital stock. His defense was that the entire 
capital stock had not been subscribed. On the former 
hearing we held that he had estopped himself by his 
conduct from interposing this defense, and beyond all 
question the evidence in the record sustains this holding, 
as will appear from a resumé thereof in the former opin- 
ion. But it is insisted by Macfarland that the petition of 
the association does not state a cause of action and will, 
therefore, not sustain the judgment. We think it does. 
The petition, after alleging the incorporation of the plain- 
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tiff, the purposes for which it was incorporated, the 
amount of its capital stock and Macfarland’s subscrip- 
tion thereto, recites: That the full amount of the capital 
stock had not been subscribed, but that “the defendant 
waived this defense by participating in the execution of 
the main design for which the company was organized, . 
and is, therefore, estopped to rely on the defense that the 
whole of the capital stock was not subscribed;” that the 
corporation, relying upon the subscription of Macfar- 
land and its other assets, entered into contracts agere- 
gating $105,000 for the construction of buildings, the con- 
struction and ownership of which were the purposes for 
which the corporation was organized. : 

Tt is true that the petition does not set out the specific 
acts or conduct of Macfarland which we held estopped 
him from interposing the defense that the capital stock 
was not all subscribed, but it does allege that he waived 
this defense. This plea was good as against a general 
demurrer. It is not a conclusion of law, but is the state- 
ment of an ultimate fact. If Macfarland desired the pe- 
tition to state what the pleader claimed he had said or 
done which amounted to a waiver of his defense, he 
should have submitted a motion to the petition. Waiver 
is the intentional relinquishment of a right or privilege. 
It was the right of Macfarland to have all the stock sub- 
scribed before being liable on his subscription, but this 
was a right which he could waive; and the averment 
of the petition is in effect the same as if it had alleged 
in express words that Macfarland intentionally relin- 
quished his right to have all the stock subscribed. Of 
course, when it is claimed that a party has waived a 
right, it must appear that he knew he had such right; 
otherwise he could.not have intentionally relinquished it. 
But whether in such a case a party knew that he was 
possessed of a right is a question of evidence, and we are 
dealing with a question of pleading; and when the 
pleader aveis that Macfariand waived his right, included 
in that averment are all the ingredients which constitute 
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waiver. Contrary to the common-law rule, pleadings 
under the Code are to be liberally construed. (Code of 
Civil Procedure, sec. 121.) If the averment is that A 
went from the city of Lincoln to the city of Omaha, this 
is the statement of a fact. The means employed by him 
_ for going are included in the statement that he went. 
If A sues an officer, alleging that he seized and sold on 
judicial process his horse which was exempt, and the 
officer answers that the allegations are true, but that A 
waived his exemption, this plea is good as against a de- 
murrer. In the case at bar, if Macfarland waived or re- 
_linquished his right to have the full amount of stock 
subscribed before he should become liable upon his con- 
tract, then his estoppal to assert that defense followed 
as a conclusion of law from his waiver. So that the 
whole question here is whether the petition avers that 
Macfarland did waive or relinquish his right to have the 
whole amount of the stock subscribed. In express lan- 
guage, it does aver that he did waive and relinquish that 
right; and to make the petition good as against a de- 
murrer it was not necessary that the pleader should state 
the specific things done or omitted to be done by Mac- 
farland which constituted that waiver; and under this 
allegation the pleader might introduce evidence of the 
acts and omissions of Macfarland which tended to show, 
or from which might be inferred, an intention on his 
part to relinquish the right or defense. In Omaha & R, 
VY. R. Co. v. Wright, 49 Neb. 457, the petition alleged “that 
the defendant carelessly and negligently * * * ran 
their engine and train over * * *  plaintiff’s stock” 
injured it, etc., and it was held that this general allega- 
tion of negligence was good as against a demurrer; that 
under the averment evidence of any fact which contrib- 
uted to the injury sued for was competent and relevant. 
We adhere to the former opinion, and the judgment 

of the district court is 

AFFIRMED. 
RYAN, C., not sitting. 
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NORrVAL, J. 

I dissent. In the former opinion it was ruled that the 
defendant by his conduct estopped himself from urging 
the defense that the entire stock was not taken, and it 
was upon that ground alone that the judgment of affirm- 
ance was based. ‘The sole proposition necessary to be 
considered by the court on the present submission is 
whether an estoppel or the waiver by the defendant of 
the right to assert that the stock had not all been sub- 
scribed is sufficiently raised by the pleadings to be avail- 
able to the plaintiff below. 

It was determined in the former hearing herein, follow- 
ing the earlier decisions of this court, that the entire 
vinount of capital stock of a corporation must be sub- 
scribed before action can be maintained against a sub- 
eclriber to recover assessments thereon, except where 
the law or charter authorizes the corporation to proceed 
with its ultimate object or purpose with a less subscrip- 
tion, or the subscriber has either waived this condition 
precedent, or estopped himself from asserting that the 
whole capital stock liad not been taken. And in Livesey 
vr. Omaha Hotel Co., 5 Neb. 50, a case similar to the one at 
bar, it was expressly decided that the capital stock re- 
quired by the charter of a corporation must be wholly 
subscribed as a condition precedent to the bringing of an 
action to recover the assessments levied on a stock sub- 
scription, and in such an action the plaintiff must aver 
the performance of such condition precedent, or set up 
the facts essential to show a waiver thereof by the de- 
fendant so as to fix his liability without such perform- 
auce. In the light of these principles, which are firmly 
established in the jurisprudence of this state, I will pro- 
ceed to an examination of the petition of plaintiff in the 
trial court. It contains the following: “While it is true 
that the entire amount of capital stock described in the 
articles of incorporation was not subscribed, the defend- 
ant waived this defense by participating in the execution 
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of the main design for which the company was organized, 
and therefore estopped to rely on the defense that the 
whole of the eapital stock was uot subscribed.” This is 
the sole averment in the petition upon the subject of 
waiver and estoppel. It will be observed that the plain- 
tiff admits in its pleading that the entire capital stock in 
the proposed corporation had not been subscribed at 
the time this suit was instituted, so that, under the au- 
thorities to which reference has already been made, the 
petition is fatally defective, unless the allegation therein 
quoted above is a sufficient plea of either a waiver or 
estoppel. Conceding, without deciding the point, that 
the paragraph of the pleading under consideration is an 
allegation of ultimate facts and not merely the statement 
of a conclusion of law, as argued by counsel for defend- 
ant, it is not a valid plea of waiver or estoppel. The 
statement “the defendant waived this defense,” treated 
asa sufficient plea, if standing alone, most certainly can- 
not. be regarded when read in connection with the lan- 
guage “by participating in the main design for which 
the company was organized.” This phrase modifies the 
portion of the remainder of the sentence in which the 
same appears, so that the plea of waiver consists alone 
in Macfarland participating in the principal object of 
the corporation, and that, too, without knowledge that 
all the stock had not been taken. There is no averment 
in the entire pleading, nor is there a scintilla of evidence, 
that the defendant had knowledge that the full amount 
of capital stock had not been subscribed, nor is any fact 
alleged from which it can be inferred that the corpora- 
tion, or any one dealing with it, relied upon the action 
or conduct of the defendant. The facts constituting an 
estoppel in pais must be pleaded. (Schribar v. Platt, 19 
Neb. 625; Noricegian Plow Co. v. Haines, 21 Neb. 639; 
Erickson v. First Nat. Bank of Oakland, 44 Neb. 622.) This 
court has frequently held that knowledge of the exist- 
ence of a right or defense and the intention to relinquish 
the same are indispensable to create an estoppel by 
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waiver. (Livescy v. Omaha Hotel Co., 5 Neb. 50; Henry & 
Coatsworth Co. v. Pisherdick, 87 Neb. 227; Hamilton v. 
Home Fire Ins. Co., 42 Neb. 883.) It is an essential ele- 
ment of estoppel in pais that the party to be benefited 
by the estoppel must have altered his position in reliance 
upon the words or conduct of the party estopped. (Hin- 
gonner v. Ambler, 44 Neb. 816; Nash v. Baker, 40 Neb. 294; 
Hager v. Cleveland, 86 Md. 476.) “A subscriber who at- 
tends meetings and participates in the organization 
waives the defense that the full capital stock has not 
been subscribed; but if he does so without knowledge of 
the fact that the full capital stock has not been sub- 
scribed, he does not waive such defense.” (1 Cook, Stocks 
& Stockholders sec. 181, note; see Cabot v. Chapin, 6 
Cush. [Mass.] 50; International Fair & Eaposition Ass’n 
v. Walker, 88 Mich. 62.) 

In the last preceding case Champlin, C. J., speaking 
for the court, said: “There is no dispute upon the testi- 
mony in this record that the defendant attended what 
was considered as a mecting of the subscribers to the 
capital stock, which included those who had joined in 
the organization, and others like him, who had agreed 
to subscribe for and take stock in the corporation. He 
acted, to all intents and purposes, as a stockholder upon 
the occasion, and for the purpose of considering a cor- 
porate act. I think there can be no question but that the 
corporation recognized him as a stockholder and men.- 
ber, and that he recognized that relation himself. The 
estoppel, so far as membership is concerned, is mutual 
and binding upon both parties; but whether he is liable 
to assessments depends upon other considerations. He 
was not liable to be assessed upon his stock, unless he 
has waived the condition upon which such assessments 
in a corporation like this are based, and that is that the 
whole capital stock must first be subscribed. (See Mich- 
igan authorities before referred to.) Did he intend by 
what he did to waive that condition? The burden of 
proof is upon the plaintiff to show waiver. The plaintiff 
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must show that the defendant had knowledge of the facts 
from which the intention can be inferred to waive the 
right given him by law. Waiver is voluntary, and im- 
plies an election to dispense with something of value, 
or forego some advantages which he might, at his option, 
demand or insist upon. * * * Whether the defendant 
intended to waive the requirement that all the stock 
should be subscribed before he should be called upon to 
pay would depend upon the knowledge which he had that 
it had not all been subscribed, and, further, upon the act 
and conduct of defendant tending to show that he was 
willing and desirous that the main purposes of the cor- 
poration should be proceeded with without such stock 
being subscribed.” 

In Portland v. Spillman, 32 Pac. Rep. [Ore.] 688, the 
court, in the opinion, uses this language: “It does not 
appear, nor is it claimed, that at the time of such waiver 
of notice, or participation in the stockholders’ meeting, 
he knew that the required amount of stock had not been 
subscribed; and without such notice it is not perceived 
how he can be said to have waived the condition of his 
subscription.” ‘The same doctrine was stated and ap- 
plied by this court in Livesey v. Omaha Hotel Co., 5 Neb, 50. 
GaNrr, J., delivering the opinion, says: “Now, the cor- 
poration, with full knowledge of the condition prece- 
dent contained in the subscription contract and of that 
in the charter, and in violation of this condition in the 
contract, has proceeded to assess the shares of stock, and 
it is insisted that the plaintiff in error by “his acts has 
waived his immunity from liability to pay such assess- 
ments. In other words, the proposition contended for is, 
in effect, that these acts of the plaintiff in error are 
equivalent to an assent by him to the unauthorized pro- 
ceedings of the corporation, and therefore he is estopped 
from claiming the rights he had under the contract. Jt 
is said that ‘a waiver is the intentional relinquishment 
of a known right, and there must be both knowledge of 
the existence of the right and an intention to relinquish 
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it” There is a total failure of proof showing that the 
plaintiff in error acted with knowledge of the fact that a 
deficiency remained in the capital required by the charter, 
and the facts shown by the record are not sufficient to 
show an intention to waive the rights of the party.” 

Tam fully persuaded that the petition fails to set forth 
sufficient facts to constitute a waiver or an estoppel, in 
that it is not averred that Macfarlaund knew that the 
whole capital stock had not been subscribed and that the 
conduct of the defendant was relied upon and induced 
action. There is no allegation that the articles of in- 
corporation contained a provision authorizing the corpo- 
ration to proceed to do business before the full amount of 
stock was subscribed. It is true tle contract of subscrip- 
tion is set out in the petition, but there is no statement 
therein that the corporation was to proceed with the exe- 
cution of its main purpose when a portion of its stock 
was subscribed, nor does it contain any language indi- 
cating an intent that the subscribers should be bound 
to pay their subscription until the whole capital should 
be taken. The sufficiency of the petition was not assailed 
for the first time in this court, since the defendant ob- 
jected in the court below to the introduction of any 
evidence on the ground that the petition failed to state 
a cause of action against him. The judgment of the dis- 
trict court is wrong aud should be reversed. 


FarMmbRs & MreRCHANTS INSURANCE COMPANY V. IVER 
JENSEN. 


“FILED OcTowER 5, 1898. No. 9877. 


1. Insurance. An insurance contract is a personal one between in- 
sured and insurer. 


: TRANSFER OF TITLE. A provision in a fire insurance policy 
that it should cease to be in effect if the insured conveyed the 
title of the insured property without the insurer’s consent is a 
reasonable and valid one. 
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: TERMINATION OF ConrRACT. An insured and his wife 
conveyed by warranty deed the insured property to their son, 
who at the same time conveyed the premises by wavranty deed to 
the wife of the insured. This transaction occurred in pursuance 
of an agreement. between the husband and wife that the latter 
should hold the title to the insured property in trust for her hus- 
band. The insurance policy provided that it should ccase to be 
in force “in case any change shall take place in the title of the 
assured.” Held, That the conveyance terminated the contract 
of insurance. ; 


Error from the district court of Saunders county. 
Tried below before Sepawick, J. Reversed. 


The opinion contains a statement of the case. 


Taltleck F. Rose and Weilington H. England, for plaintiff 
in error: 


The pleadings and proof establish a breach of the condi- 
tion against change of title, and the company is not lia- 
ble. (Oakes v. Manufacturers Fire & Marine Ins. Co., 184 
Mass. 164; Baldwin v. Phanix Ins. Co., 60 N. H. 164; Lang- 
don v. Minnesota Farmers Mutual Fire Ins. Ass’n, 22 Minn. 
193; Milwaukee Mechanies Mutual Ins. Co. v. Ketterlin, 24 
Ill. App. 188; Afilwaukee Trust Co. v. Lancashire Ins. Co., 10 
N. W. Rep. [Wis.] 81; Dadmiun Mfg. Co. v. Woreester Mu- 
tual Fire Ins. Co., 11 Met. [Mass.] 484; Savage v. Toward 
Ins. Co., 52 N. Y. 502.) 


Clark & Allen, contra: 


The wife of insured held the naked legal title in trust 
for him. She held the title subject to his order, and 
agreed to convey it whenever he so directed. The insura- 
ble interest was therefore unaffected by the transfer, and 
the company is liable on the policy. (Ayres v. Hartford 
Fire Ins. Co., 17 Ia. 178; Sun Fire Office v. Clark, 42 N, Is. 
Rep. [0.] 248; Grable r. German Ins. Co., 32 Neb. 645; Bai- 
ley v. American Central Ins. Co., 13 Fed. Rep. 254; New Or- 
leans Ins. Co. v. Gordon, 68 Tex. 144; Imperial Fire Ins. Co. 
v. Dunham, 12 Atl. Rep. [Pa.] 674; Diehlman v. Dwelling- 
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House Ins. Co., 43 N. W. Rep. [Mich.] 1045; Sun Fire Of- 
fice v. Wich, 39 Pac. Rep. [Colo.] 587; Continental Ins. Co. 
v. Ward, 31 Pac. Rep. [Kan.] 1079; Stephens v. Mlinois Mu- 
tual Irire Ins. Co., 43 Tl. 828; Dupreau v. Hibernia Ins. Co., 
43 N. W. Rep. [Mich.] 585; Rumsey v. Phenie Ins. Co., 
17 Blatch, [U. S. C. C.] 527.) 


RAGAN, C, 


This is an error proceeding instituted in this court by 
the Farmers & Merchants Insurance Company to review 
a judgment of the district court of Saunders county pro- 
nounced against it in favor of Iver Jensen. Jensen in 
his petition declared upon an ordinary fire insurance pol- 
icy. The insurer interposed as a defense to the action 
that the contract of insurance provided that it should 
cease to be in force “in case any change shall take place 
in the title * * * of the assured in the above men- 
tioned property” without the consent of the insurer 
thereto indorsed on the policy; that after the delivery of 
the policy the insured, his wife joining therein, conveyed 
the real estate on which the insured property was situ- 
ate, by ordinary warranty deed, to one John H. Jensen, 
and that the latter afterward by an ordinary warranty 
deed conveyed the insured property to the wife of the in- 
sured, all without the knowledge or consent of the in- 
surer. The insured attempted to meet this defense by a 
reply admitting the conveyance of the title by the in- 
sured to John H. Jensen and by him to the wife of the in- 
sured, but alleging that these conveyances were made 
in pursuance of an agreement between the insured and 
his wife that the latter should and would hold the title 
to the property for the use and benefit of the insured and 
subject to his direction and control. 

The judgment of the district court cannot stand. The 
provision in the policy that it should cease to be in force 
if a change should take place in the title of the insured 
without the consent of the insurer is a valid and reagon- 
able provision. An insurance contract is a personal one 
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between the insured and the insurer. An insurance com- 
pany might be very willing to guaranty A against loss 
or damage of his property by fire, but unwilling to furnish 
such a guaranty to A’s vendee; and it is for this reason 
that such a provision as the one under consideration is 
inserted in fire insurance policies, so that in case the in- 
sured shall transfer his title the insurer may have notice. 
thereof and an opportunity to elect whether it will keep 
the policy in force in favor of the grantee or vendee; and 
it is because the courts recognize such a provision in an 
insurance policy to be a personal contract between the 
insurer and the insured that they hold that the violation 
thereof by the insured terminates the contract of insur- 
ance. (Jiliaukee Mechanics Mutual Ins. Co. v. Ketterlin, 
24 Ill. App. 188; Langdon v. Minnesota Farmers Mutual 
Fire Ins. Ass’n, 22 Minn. 193; Oakes v. Manufacturers Fire 
& Marine Ins. Co., 181 Mass. 164; Hhrsam Machine Co. v. 
Phenia Ins. Co., 48 Neb. 554.) 

Counsel for the defendant in error insist that since the 
wife of the insured holds the legal title to the insured 
property in trust for him there has been no violation of 
the provision of the policy under consideration by the as- 
sured. This contention we think untenable. The provis- 
ion of the policy is that if any change should take place 
in the title of the assured, the policy should cease to be 
in force. Certainly the execution and delivery of the war- 
ranty deed by the assured and his wife to John H. Jensen 
vested the latter with the legal title to these premises; 
and the execution and delivery by the latter of the war- 
ranty deed to the wife of the assured vested her with the 
legal title to these premises. There has been, then, a 
change in the title of the assured. The authorities cited 
by counsel for defendant in error do not sustain their 
contention. One of these cases is Grable v. German Ins. 
Co., 32 Neb. 645. In that case the assured, without the 
knowledge or consent of the insurer, entered into a con- 
tract in writing, agrecing to sell the insured property and 
make a conveyance thereof upon the payment of certain 
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sums of money in future by the pure helser: This contract 
was interposed as a defense to a suit on the insurance 
policy; but the insurance company was held liable upon 
the ground that the contract agreeing to sell and convey 
was not an alienation of the title to the property. An- 
other case cited is Bailey v. American Central Ins. Co., 13 
Tred. Rep. 250. In that case the policy was issued to a 
mortgagee. Ue subsequently became the owner of the 
insured property, after which it was destroyed by fire. 
In a suit upon the policy the insurance company inter- 
pos sed the dcfense of a change of title without its knowl- 
edge or consent; but the court held that a mere increase 
of his interest in the insured property was not a change 
of title within the meaning of the contract. 
The judgment of the district court is 


REVERSED AND THE CAUSE REMANDED. 


Estate or O. I’. DAVIS V. ALBERT WATKINS, RECEIVER. 
FILED OcTORER 5, 1898. No. 8305. 


1. National Bank: ASSESSMENT OF STOCKHOLDER: INTEREST. An as- 
sessment levied by the comptroller of the currency on a stock- 
holder of a national bank draws interest from the date such as- 
sessment is made payable. 


: APPOINTMENT OF RECEIVER: CERTIFICATE. The commission 
or written appointment of a receiver of a national bank issued hy 
the comptroller of the currency, signed by him and attested with 
his seal of office, is a certificate within the meaning of section 
884, Revised Statutes United States. 


: EvipENCcE. Such a certificate proves itself, ayd is ad- 
missible in evidence without extraneous proof of its genuinc- 
ness. 


4. Judicial Notice: Acrs or Concarrss. The courts of this state take 
judicial notice of the acis of congress providing for the appoint- 
ment of a deputy comptroller of the currency and defining his 
powers and duties. 

5. National Banks: ACTION AGAINST STOCKHOLDER: ASSESSMENTS. In 
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a suit against a stockholder of a national bank to recover assess- 
ments levied against him by the comptroller of the currency it 
will be presumed that the stock certificate bearing the corporate 
seal of the bank was issued and signed by the ofiicer having au- 
thority so to do. 


6. : : Estorpet. In such a suit the validity of the in- 
corporation of the bank is a collateral issue, and the stockholder 
is estopped from asserting that it is not a corporation de jure. 


Error from the district court of Douglas county. 
Tried below before Kuysor, J. Affirmed upon filing of re- 
mattitur. 


Kennedy & Learned, for plaintiff in error. 


Tibbets Bros., Morey & Ferris.and Bradley & De Lamatre, 
contra. 


RaGAay, C. 


Oscar I. Davis owned 50 shares, of $100 each, of the 
capital stock of the First National Bank of Ponea, Ne- 
braska. The bank -became insolvent. The comptroller 
of the currency of the United States appointed Albert 
Watkins receiver of said bank and levied an assessment 

- of 100 per cent upon the stockholders of said corporation. 
Davis died, and the receiver filed the claim against his 
estate in the county (probate) court of Dixon county. 
I’rom the allowance of that claim by the county (probate) 
court the administrator of Davis appealed to the district 
court of said county, where the trial resulted in a verdict 
and judgment in favor of the receiver, and the adminis- 
trator of Davis brings that judgment here for review ou 
error. 

1. The district court awarded the receiver Judgment 
for $5,000, with seven per cent interest thereon from 
July 12, 1893, the date on which the comptroller of the 
currency made an assessment upon the stockholders. 
The first complaint of the administrator is as to the al- 
lowance of this interest. His contention is that the 
estate is not liable for interest on this claim until it was 

23 
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allowed by the county (probate) court May 5, 1894. But 
the assessment made by the comptroller was payable on 
or before August 12, 1893, and we think that it drew in- 
terest from that date. In Casey v. Gulli, 94 U. 8. 678, it 
was held that the assessment drew interest from the date 
it was made; and the same ruling was made in Bowden 
v, Johnson, 107 U. S. 251. In each of those cases it ap- 
pears that the assessment was payable on the date it 
was made. Here the assessment was payable thirty days 
after it was made, and, within the principle of the cases 
cited, would draw interest from the time it was payable. 
The judgment of the district court is for $29.16—or one 
month’s interest—too much. 

2. The second argument is that the court erred in re- 
ceiving in evidence what is known in the record as Ex- 
hibit 1, being the comniission or written appointment of 
Watkins as receiver. The document was signed “Oliver 
P. Tucker, Deputy and Acting Comptroller of the Cur- 
rency,” and was attested by the seal of office of the comp- 
troller. The argument is that no foundation was laid for 
the introduction in evidence of this commission, as there 
was no proof of the genuineness of Tucker’s signature, 
and no evidence that he had any authority to execute 
such an instrument. Section 884, Revised Statutes 
United States, provides: “Every certificate, assignment, 
and conveyance executed by the comptroller of the cur- 
rency, in pursuance of law, and sealed with his seal of 
office, shall be received in evidence in all places and 
courts; and all copies of papers in his office, certified by 
him and authenticated by the said seal, shall in all cases 
be evidence equally with the originals.” The exhibit 
referred to is not of course an assignment or a convey- 
ance. Jt is not, nor does it purport to be, a copy of any 
paper or record in the comptroller’s office. But this ex- 
hibit is the original certificate, writing, or commission 
issued by the comptroller of the currency appointing 
Watkins receiver. If this appointment or writing had 
been deposited in the comptroller’s office, then a copy 
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thereof, certified by him and attested by his seal, would, 
by reason of the statute just quoted, have been compe- 
tent evidence equally with the original, and the seal 
would have authenticated the genuineness of the comp- 
troller’s signature; and since the exhibit in question is 
the original certificate, appointment, or commission, the 
seal thereon guaranties the genuineness of the comp- 
troller’s signature and the certificate proves itself. 

As to the point that there is no evidence that Tucker 
was deputy and acting comptroller of the currency, and 
if he was such, that he had authority to issue this com- 
mission, we think the fact that he was in possessiou of 
the comptroller’s office and performing its duties raises 
the presumption that he was the comptroller’s dnly ap- 
pointed and acting deputy and clothed with power to 
perform the acts which he did perform. Furthermore, 
by act of congress the comptroller of the currency is in- 
yested with authority to appoint receivers for insolvent 
national banks. (See Revised Statutes U. 8., sec. 5191.) 
And the acts of cougress expressly provide for the ap- 
pointment of a deputy comptroller of the currency and 
authorize him to perform the saine duties as his princi- 
pal. (See Revised Statutes U.S., sec. 327.) Of these stat- 
utes this court will take judicial notice. 

3. The third assignment of error relates to the admis- 
sion in evidence by the district court of what is known 
in the record as Exhibit 2, being the order made by the 
comptroller of the currency assessing the stockholders 
of this bank. This certificate was signed by James LI. 
Eckels, comptroller of the currency, and was attestel 
by his seal of office. It was objected to as evidence be- 
cause no proof lad been adduced that the signature at- 
tached thereto was the signature of the comptroller. 
What has been said in reference to the admissibility in 
evidence of the receiver’s commission is applicable to this 
argument and it need not be further noticed. 

4. The certificate of stock held by Davis in his life- 
time was dated February 3, 1887, and signed by Fay 
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Mattison, vice-president, I’. M. Dorsey, cashier. On the 
trial, for the purpose of showing that these gentlemen 
were the vice-president and cashier, respectively, of the 
bank at the time the certificate of stock was issued the 
court permitted the receiver to introduce in evidence 
what is known in the record as “pages 11 and 12 of the 
minute book,” being the proceedings of the board of di- 
rectors of the bank at a meeting held January 11, 1887, 
at which time Mattison was elected vice-president and 
Dorsey cashier of the bank. This ruling of the court is 
the next thing complained of. It is insisted that this 
evidence was incompetent because no proof was intro- 
duced to show that the proceedings recorded in the min- 
ute book actually occurred; in other words, that they 
were genuine. We need not stop to inquire whether the 
court erred in admitting this evidence, as in no view of 
the case could its admission have prejudiced the plain- 
tiff in error, since the undisputed evidence is that Davis 
in his lifetime was the holder of a certificate calling for 
50 shares of the capital stock of this bank; that this 
certificate was signed by Mattison as vice-president and 
Dorsey as cashier and attested by the corporate seal of 
the bank, and that after the death of Davis this certifi- 
cate came into the hands of his administrator as an asset 
of his estate, and that on this certificate he received div- 
idends from this bank. In other words, the undisputed 
evidence is that Davis was at all times after February 3, 
1887, a stockholder of the bank. In this proceeding it 
will be presumed that this certificate bearing the seal of 
the corporation was issued and signed by officers having 
authority to do so. 

5. A final argument which we notice is that the evi- 
dence fails to establish the corporate existence of the 
bank; but the validity of the incorporation of this bank 
is a collateral issue which cannot be tried in this action. 
The administrator’s intestate subscribed for and re- 
ceived stock in this bank, and he is estopped now from 
denying the validity of its incorporation. (Cusey v. Galli, 
94 U. 8. 673.) 
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The defendant in error will be permitted to file within 
ihirty days a remittitur of $29.16, and if he do so the 
judgment of the district court thus modified is affirmed, 
otherwise reversed. 


AFFIRMED UPON FILING OF REMITTITUR. 


JOHN D. Puiuuies v. A. H. DoRRIS, ADMINISTRATOR, 
BT AL. 


FILED OcTOBER 5, 1898. No. 8303. 


1. Partition: Parties. Only a joint tenant or a tenant in common of 
real estate can maintain an action for its partition. 


: EXECUTORS AND ADMINISTRATORS. An administrator 
or executor is neither a joint tenant nor a tenant in common 
with the heir or devisee of his decedent, and cannot maintain an 
action for the partition of his real estate. 


: OpsEcT oF Action. The object of a partition suit is to as- 
sign property, the fee simple title to which is held by two or more 
persons as tenants, or joint tenants in common, to them in sever- 
alty. 


: ADVERSE TITLE: JURISDICTION OF CouRT: PRocEDURE. The 
raising of questions of adverse title in a partition suit does not 
oust the court of jurisdiction nor render a dismissal of such suit 
necessary. ‘he court may hold the case, determine the issues of 
title, and then proceed with the partition. 


Error from the district court of Saunders county. 
Tried below before BaTEs, J. Reversed. 


J. R. Gilkeson and T. B. Wilson, for plaintiff in error. 
J. W. Deweese, L. E. Gruver, and C. 8. Allen, contra. 


RaGan, C. 

Jason G. Miller brought a suit in the district court of 
Saunders county against John D. Phillips and others. 
In his petition Miller claimed to be the owner in fee of 
an undivided one-third interest in certain real estate de- 


294 NEBRASKA REPORTS. [ Vou. 56 


Phillips v. Dorris. 


scribed in the petition. The prayer was for a partition of ° 
the land. Before the trial of the action Miller died and 
it was revived in the name of his administrator. The 
case then proceeded to trial, and resulted in a judgment 
partitioning the lands. Neither the widow, the heirs, nor 
devisees of Miller were made parties to the action, The 
judgment of the district court is brought here for review 
on error by Phillips, the defendant below. 

1. Only a joint tenant or a tenant in common of real 
estate can maintain an action for its partition. (Code of 
Civil Procedure, sec. 802; Hurste v. Hotaling, 20 Neb. 178; 
Barr v. Lamaster, 48 Neb. 114.) If Miller died intestate, 
the title to the lands which he owned at his death de- 
scended to, and vested in, his heir at law. If he died leav- 
ing a will, the title vested in his devisee on probate of 
the will. Miller’s administrator was neither a tenant in 
common nor a joint tenant of such heir or devisee. Truc, 
by the statute the administrator or executor of a deced- 
ent is given the right to the possession of such decedent’s 
real estate until the estate is settled (Compiled Statutes, 
ch. 23, sec. 202); but this statute, of course, does not in- 
vest the administrator with any estate or interest in the 
realty of the decedent, the manifest object of the statute 
being to invest the administrator or executor with pos- 
session of the decedeut’s real estate solely for the pur- 
poses of administration; that is, to enable him to collect 
the assets and pay the debts of the estate. (Carson v. 
Dundas, 39 Neb. 503.) The object of a partition suit is to 
assign property, the fee simple title to which is held by 
two or nore persons as joint tenants, or tenants in com- 
nion, to them in severalty; and with such a snit an admin- 
istrator has no concern whatever, as it is only after the 
estate has been settled and the administration closed 
that the heirs or devisees are entitled to the decedent’s 
estate. 

2. The parties made defendants to Miller’s action in 
the district cow't denied his title to the real estate in 
controversy and set up title in themselves, This did not 
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oust the district court of jurisdiction to hear and deter- 
mine the partition suit nor make the dismissal of that suit 
necessary. ‘he court was one of general jurisdiction, 
administering both legal and equitable remedies, and 
was invested with authority in that proceeding to try 
the issues as to the title, and, after they were determined, 
proceed to partition the estate among the parties found to 
be the owners thereof. (Wilkin v. Wilkin, 1 Johns. Ch. [N. 
Y.j 110; Lynch v. Lynch, 18 Neb. 586; Scymour v. Rick- 
etts, 21 Neb. 240.) 

The judgement of the district court is reversed and the 
cause remanded. 

REVERSED AND REMANDED, 


Nerrin B. Norris, TRUSTEE, v. BurT Counrty. 
FILED OCTOBER 5, 1898. No. 8319. 
1. Tax Sale: Caveat Emptor. In the absence of an express statute 


to the contrary the rule of caveat emptor applies to a purchaser 
at a tax sale. 


: Lianriiry or County. The liability of a county to 
a, purchaser for money paid by him to its treasurer for lands sold 
by the latter at tax sale, there being at the time no valid tax de- 
linquent against the land and for which it is sold, is not a com- 
mon-law but a statutory one. 


3. : —s . The rights and liabilities of such purchaser 
‘itd: the county are to be determined by the statutes in force 
when the void sale occurred. 


: SraTuTE. Section 121, chapter 77, Compiled Statutes (Rev- 
enue Law 1879), applies only to sales made after it took effect. 


: INDEMNIFICATION OF PURCHASER. A county cannot be com- 
pelled to indemnify a purchaser at a void tax sale made prior to 
June, 1871, unless the sale resulted from the mistake or wrongful 
act of its treasurer. 


PrRor from the district court of Burt eon Tried 
below before KrEysor, J. Affirmed, | 
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Edward W. Peterson, for plaintiff in error. 
W. G. Scars, contra, 


RaGan, C. 


In 1868 certain state and county taxes were levied and 
assessed upon a tract of land in Burt county. The tax so 
imposed was void, as the land at the time was not sub- 
ject to taxation. In 1869 these lands were sold for the 
non-payment of the taxes levied in 1868. Subsequently 
the purchaser obtained a treasurer’s deed for the lands 
based on the tax sale made thereof; and it seems that in 
1893 a decree of the district court of said county declared 
such tax deed and the tax upon which it was based void 
and vacated the tax levy, sale, and deed, as clouds upon 
the owner’s title. Subsequently the purchaser at the tax 
sale sought reimbursement from Burt county for the 
money paid by him at the tax-sale purchase and for sub- 
sequent taxes paid upon the real estate. The district 
court denied him relief, and he has brought its judyment 
here for review. 

1. The record presents two questions, one of which is 
whether, in the absence of an express statute, a county is 
liable to a purchaser for nvoney paid by him to its treas- 
urer for lands sold by the latter at tax sale, there being at 
the time no valid tax delinquent against the land fur 
which it was sold. This question we answer in the nega- 
tive. Whatever may be the rule elsewhere, the doctrine 
of this court is that the rule of caveat emptor applies to a 
purchaser at a tax sale, except where he is protected by 
express statute. (Pennock v. Douglas County, 39 Neb. 293.) 

2. The second question is whether any statute exists 
which renders the county Hable to the purchaser for the 
money he paid at the tax sale and for subsequent taxes 
paid by him upon the land. The first legislation in this 
state npon the subject seems to haye been enacted in 


1866, Section 75, chapter 46, passed in tha 


et 
i] 
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vided that “When by mistake or wrongful act of the treas- 
urer land has been sold on which no tax was due at the 
time, the county is to save the purchaser harmless,” etc. 
This statute was re-enacted in section 71 of an act enti- 
tled “An act to provide a system of revenue,” which went 
into effect on February 15, 1869. On June 6,°1871 (see 
Session Laws 1871, p. 83), the act was amended so as 
to read as follows: “When by mistake or wrongful act 
of the treasurer or other officer land has been sold con- 
trary to the provisions of this act, the county is to save 
the purchaser harmless,” etc. This latter provision was 
amended by the revenue act of 1879, being section 131, 
chapter 77, Compiled Statutes, and reads as follows: 
“When by mistake‘or wrongful act of the treasurer or 
other officer land has been sold on which no tax was due 
atthe time, * * * the county is to hold the purchaser 
harmless,” etc. It will thus be seen that at the time the 
plaintiff in error purchased at the void tax sale in 1869 no 
statute existed which made the county liable to him for 
the money paid at such void sale unless the sale was the 
result of a mistake or wrongful act of the treasurer. 
There is neither pleading nor proof here that this void 
tax sale resulted from any mistake or wrongful act of the 
then county treasurer. The rights of the plaintiff in er- 
ror are to be determined by the law in force defining those 
rights at the time this void sale occurred. If at that time 
no statute on the subject had existed, the county would 
not have been liable to him for the money paid at the void 
tax sale, even if he had pleaded and proved that the sale 
resulted from the mistake or wrongful act of the treas- 
urer. It is conceded that there was no tax due on this 
land at the time the plaintiff in error purchased it; that 
the sale was the result of the mistake or wrongful act of 
the county treasurer or of some other officer of the 
county; and plaintiff in error therefore insists that he is 
protected by the revenue act of 1879. This is simply say- 
ing that that act should be given a retroactive effect. We 
do not think so, We think the act should be construed as 
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applying only to sales made after its passage. At the 
time the void sale occurred the county was not liable to 
the plaintiff in error for the money he paid thereat. The 
void tax sale did not result from the mistake or wrongful 
act of the county treasurer of Burt county. It did result 
from the mistake or wrongful act of some “other officer” 
or officers of said county in listing said lands for taxa- 
tion and in levying and assessing taxes against them. 
But for these mistakes or wrongful acts of such “other 
officers” until 1871 no statute existed making the county 
liable; and neither the statute which went into force on 
that date, nor the amendment thereof made in 1879, were 
intended to render counties liable to a purchaser at a 
void tax sale for the mistakes and wrongful acts of “such 
other officers” performed prior to the passage of such act. 
The judgment of the district court is 
ALPFIRMED, 


CLARENCE LACKEY V. STATE OF NEBRASKA. 
FILED OcTOBER 5, 1898. No. 9929. 


Review of Instructions. The correctness of the ruling of a district 
court in giving or refusing instructions cannot be considered here 
unless such ruling is first challenged in the district court by 
motion for a new trial. 


Error to the district court for Hitchcock county. 
Tried below before Norns, J. Affirmed. 


J. R. Webster and T. F. Barnes, for plaintiff in error. 


C. J. Sinyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


RaGaw, C. 
Clarence Lackey was by the judgment of the district 
court of Hitchcock county sentenced to imprisonment in 
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the penitentiary for the crime of robbery. To review 
this judgment he has filed here a petition in error. 

There is in the record no bill of exceptions. The mo- 
tion of the plaintiff in error for a new trial filed in the dis- 
trict court made no complaint as to the ruling of that 
court in the giving or refusing to give instructions, and 
the correctness of the ruling of the district court in those 
respects cannot be raised for the first time here. (Barr v. 
Omaha, 42 Neb, 3841; Jolly v. State, 48 Neb. 857; Cleveland 
Paper Co. v. Banks, 15 Neb. 21.) The information sup- 
ports the judgment and it is 

AFFIRMED. 


Hinxry S. HANKINS BT AL. v. THOMAS J. MAJORS. 
FinEp OCTOBER 5, 1898. No. 8329. 


1. Review of Instructions. Instructions relating to the right to re- 
cover, and having no bearing on the guantune of damages, cannot 
be complained of by the plaintiff when the verdict was in his 
favor, and unsatisfactory only in its amount. 


2. Vendor and Vendee: Fraup: DAMAGES. Evidence examined, and 
held sufficient to sustain a verdict for slight damages in an action 
by a vendee of land for false representations by the vendor as to 
quantity, 


Error from the district court of York county. Tried 
below before Barres, J. Affirmed. 


F.C. Power, for plaintifis in error. 
Gilbert Bros., contra. 


IRVINE, C. 

This was an action by the plaintiffs in error against 
the defendant in error to recover damages because of al- 
leged false representations inducing a sale of land by the 
defendant to the plaintiffs. It was alleged that defend- 
ant represented the tract sold to contain 320 acres when 
in fact it contained but 248. The plaintiffs had a verdict 
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for $1, and bring the case here for review, assigning as 
error the giving of certain instructions and also the in- 
adequacy of the damages allowed. 

The instructions complained of relate to the right to 
recover, and have no bearing whatever on the measure 
of damages. As the plaintiffs had a verdict and the jury 
therefore found that they had a right to recover under 
the instructions as given, there could have been no érror 
in those instructions prejudicial to plaintiffs. Whatever 
_ error there may have been was cured by the verdict. 

Were the damages inadequate? The evidence on th 
part of plaintiffs tends to show that defendant at first 
asked $30 per acre for the land and the plaintiffs offered 
_ $25 per acre. Finally it was agreed that plaintiffs should 
take the land at the price of $9,000. One of plaintiffs in- 
spected the land before it was bought. The court, at the 
request of plaintiffs themselves, instructed the jury that 
the measure of damages was the difference between the 
value of the land, had it contained the quantity repre- 
sented, and its actual value. There was no proof of its 
value except by inference from the agreement of the 
parties. As they had agreed on a price of $9,000, it might 
be inferred that the land was regarded as worth some- 
thing more than $28 per acre, and that the difference 
might be ascertained by apportioning the shortage on 
that basis; but we cannot regard that inference as neces- 
sary. The proof equally warranted the inference that 
the parties had agreed on an aggregate value on inspec- 
tion of the land as it lay, without regard to the precise 
quantity; that the agreed price was not a valuation per 
acre, and no more represented a valuation on the hypothe- 
sis of its containing 320 acres than on actual view as to 
its apparent quantity. In this aspect there was no proof 
of the factors proposed by the instructions as fixing the 
damages. There is no legal presumption that the value 
of land varies in the exact ratio of its quantity. The 
jury must have found that while the trade was induced 
by faise representations as to quantity, there was no 
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proof that plaintiffs had not received substantially what 
they expected and bargained for. 
AFFIRMED, 


FRANK A. DEAN Vv. STATE OF NEBRASKA, BX REL. J. 
THEODORE MILLER. 


FILED OCTOBER 5, 1898. No. 8298. 


' 1, Quo Warranto: REVIEW: EXPIRATION OF TERM oF OFFICE. A pro- 
ceeding in quo warranto, brought by a claimant to the office, will 
not be dismissed or a review thereof denied, because, pending the 
review of the case in this court, the term of office has expired, 
the office being a lucrative one. 


2. Elections: ConTEesTs: EvipENcE. In a judicial proceeding to test 
the validity or result of an clection, where it has been shown that 
illegal votes were cast, testimony cannot be received of declara- 
tions made by the illegal voters as to the nature of the votes by 
them cast, unless such declarations are strictly a part of the 
res geste or fall within some recognized exception to the rule ex- 
cluding hearsay evidence. 


Error from the district court of Phelps county. Tried 
below before Brar, J. Reversed. 


G. Norberg and James I. Rhea, for plaintiff in error, 
A. J. Shafer and Stewart & Munger, contra. 


IRVINE, C.., 

At the municipal election held in April, 1895, at Hol- 
drege, a city of the second class, J. Theodore Miller and 
L. J. Titus were the candidates for the mayor. When the 
votes were canvassed it was found that each candidate 
had received 215 votes, and the council declared that 
there was a tie and that neither candidate had been 
elected. Thereupon Dean, the then incumbent, qualified 
as an officer. holding over his term until his successor 
should be chesen and qualified. Miller took the oath of 
office and instituted this proceeding in quo warranto 
against Dean. ‘The substantive tssue was whether Miller 
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had been elected, he charging that certain illegal votes 
had been cast and counted for Titus, and with these re- 
jected that Miller had received a majority. These allega. 
tions were denicd by Dean, who in turn charged irregu- 
larities and illegal voting vitiating the election. ‘The 
district court found generally for the relator and entered 
a judgment of ouster against Dean and an order that 
Miller be installed. 

Of the questions discussed that naturally first present- 
ing itself for decision is whether this court will review 
the proceedings of the district court at this time, it ap- 
pearing that the term of office in controversy has expired. 
It is insisted that the case therefore falls within the rule 
followed by many courts, that when no effective judy- 
ment can be rendered except for costs a case will be de- 
nied further consideration: This was not a proceeding 
by the public prosecutor to oust an usurper, but one by 
a rival claimant to the office, a judgment in which would 
be necessary to adjudicate the title to the office as be- 
tween the parties. We must assume that the office in 
dispute is a lucrative office. While the statute does not 
fix the salary of mayor, it directs that the mayor and 
other officers named shall receive salaries to be fixed by 
ordinance, and itself fixes a maximum. (Compiled Stat- 
utes, ch. 14, art. 1. sec. 7.) An adjudication of the title, in 
a proper proceeding, is essential to establish the rights 
of the parties to the emoluments. This is a property 
right, and cannot be denied because the delay occasioned 
by the crowded condition of our docket has rendered the 
active part of the judgment ineffective. (unter v. Chand- 
ler, 45 Mo. 452.) 

There was sufficient evidence to show that at least one, 
perhaps three, of those voting at the election had aban- 
doned their residence in Holdrege prior thereto, but the | 
only evidence that any of these votes was cast for Titus 
consists in the testimony of third persons as to declara- 
tions of these voters as to the nature of their votes, 
Some of these declarations were made prior to the casting 
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of the vetes and were expressions of intention; the others 
were made subsequent to voting. In one or two instances 
the declarations were made the day on which the election 
took place, but none was made to an election officer, none 
was made at the polls or at the time of voting, and none 
was connected with any principal fact pertinent to the 
issue and explanatory of such fact. In other words, none 
was a part of the res geste determined by the ordinary 
rules. We have thus presented, and we think for the 
first time, the question whether such declarations are 
competent evidence to show the character of the illegal 
vote. It is generally said that the practice of legislative 
bodies is to receive such evidence, but an investigation 
has disclosed that neither in parliament nor in congress 
has such practice been uniform. The congressional cases 
have been so inconsistent that they cannot be said to es- 
tablish a rule. The question received much attention 
from the committee in Wallace v. AleNinicy, Mobley [Di- 
gest of Contested Elections] 185. The majority, for rea- 
sons based on principle, recommended the rejection of the 
evidence; while the minority recommended its reception 
for the reason that in legislative bodies the practice was 
to do so. As to the distinction between courts and legis- 
lative bodies suggested by the mincrity, the language f 
Judge Campbell, in People v. Cicott, 16 Mich. 283, is very 
pertinent: “The course adopted by legislative bodies can- 
not be regarded as a safe guide for courts of justice. 
* * * The view taken of contested elections by these 
popular bodies is not always accurate or consistent with 
any settled principles.” An examination of the reports 
of contested congressional elections in connection with 
the party affiliations of the claimants and of the members 
of the committees lends much weight to the remark that 
the course of such bodies cannot be regarded as a safe 
guide for courts of justice. 

The judicial cases have more frequently turned on the 
admissibility of evidence of declarations regarding the 
qualifications of the voters than the nature of their votes; 
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but a precedent against the former class of declarations 
is, a fortiori, a precedent against the latter. As to resi- 
dence, and sometimes as to other elements affecting qual- 
ifications, intention is a factor, and must largely be 
gathered from conduct, including spoken words. On the 
other hand, it is the policy of this country to protect the 
secrecy of the ballot. The voter cannot be compelled to 
disclose the nature of his vote, and, as said in one of the 
cases, the protection thus given him implies the right to 
deceive a prying neighbor who tries to learn his secret. 
And, as it has also been said in one of the cases we shall 
cite, it would be useless to protect the voter from disclos- 
ing the nature of his vote, if at the same time there should 
be encouraged a system of extrajudicial espionage to 
discover the secret. The competency of such evidence 
has keen denied in strong, and, to our minds, conclusive, 
opinions in People v. Cicott, supra, People v. Commissioners, 
7 Colo. 190, and Gilleland v. Schuyler, 9 Kan. 569. It has 
been affirmed in People v. Pease, 27 N. Y. 45, and in State v. 
Olin, 23 Wis. 319. In the New York case the court held 
. the evidence admissible because such was conceived to be 
the practice of legislative bodies, and the court could not 
see why the courts should adopt a different rule. The 
recent tendency of legislation to throw contested elec- 
tions into the courts shows that legislative bodies them- 
selves have seen that the course adopted by them in such 
‘ matters is not a safe guide. Perhaps the willingness of 
the New York court to follow legislative precedents ac- 
counts for the further remarkable holding in the case 
cited, that while a voter cannot be compelled to testify 
for whom he voted, he may be compelled to testify for 
whom he intended to vote when he went to the polls, 
and this as a means of ascertaining for whom he did 
vote. In the Wisconsin case there is no discussion of the 
question. The New York case is cited and it is said to 
be the established rule to admit such evidence. The 
character of these cases quite justifics their curt disap- 
proval by Judge Brewer in (illeland v. Schuyler, supra. 
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The reasons given for admitting such proof are in some 
instances that every voter is a party to a contest, and in 
others that it is a part of the res geste. The first reason 
is obviously a sham’one founded on a groundless and 
inexcusable fiction. The second reason is a sound one 
when the facts justify it. Thus, in Beardstown v. Virginia, 
81 Tl. 541, subsequent declarations were held inadmissi- 
ble, but those made as to the voter’s disqualification, as 
a reason for not voting when he was sought after to vote, 
were received. Perhaps the application of the rule of 
res geste was there a little extended, but the decision in 
principle, apart from its application to the facts, was 
certainly sound. So in Patton v. Coutes, 41 Ark. 111, 
declarations were admitted of a crowd of negroes re- 
turning from a county in which the election wag held to 
the county of their residence. These were declarations 
as to how they had voted, coupled with a display of 
marked ballots. The court there said that such declara- 
tions could not be received for the purpose of rejecting 
the votes, but that they were competent to show a con- 
spiracy to control the election by fraud in favor of a 
certain interest—this on the principle announced in the 
case of Lord George Gordon, whereby the cries of a mob 
are received to show its object. 

We conclude that in such cases as the present the es- 
tablished rules of evidence must be applied, and that 
these require the rejection of declarations of voters as 
to how they voted, as being hearsay, unless they be 
strictly a part of the res geste or fall within some other 
recognized exception to the rule excluding hearsay. 
When we thus disregard the evidence of declarations 
in this case, there is nothing left to show that any illegal 
votes were cast for Titus. The other phases of the case 
need not be considered. The election, in the aspect most 
favorable to Miller, resulted in a tie. No steps to dissolve 
the tie were taken, Dean’s successor had not been chosen, 
and he was the rightful incumbent. 


24 REVERSED AND REMANDED. 
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Homer Frre INSURANCE COMPANY OF OMAHA V. ELIJAH 
H. GuRNEY. 


FILED OCTOBER 5, 1898. No. 8294. 


1. Insurance: REFORMATION OF Pomicy: EVIDENCE. Evidence stated, 
and held sufficient to sustain a decree reforming a policy of fire 
insurance. 


2. 


: KNOWLEDGE OF AGENT. An agent of an insurance company, 
empowered to receive and transmit applications and to receive 
payment of the premium, binds the company by knowledge ac- 
quired in and about the preparation of the applications and by 
representations made to the insured while so doing and concern- 
ing the same. 


ERrRoR from the district court of Merrick county. 
Tried below before SULLIVAN, J. Affirmed. 


Byron G. Burbank, for plaintiff in error. 
W. T. Thompson, contra. : 


IRVINE, C. 

This was an action to recover on a policy of fire insur- 
ance, coupled with a proceeding to reform the policy. 
The policy, as issued, contained a promise on the part 
of the insured that he would take an inventory of the 
stock of goods insured at least once a year; that he 
would keep books of account showing all purchases and 
sales, and would keep the inventories and books locke:l 
in an iron or fire-proof safe or vault at night and at all 
times when the building described as containing the in- 
sured goods was not open for business, or in some secure 
place not exposed by fire which would destroy the build- 
ing. The stock of goods insured was destroyed by fire. 
The plaintiff had taken and kept an inventory and books 
as required by the provision referred to, but he did not 
preserve them in a safe or other secure place. On the 
contrary, he kept,them in bis store, with the goods, and 


they were destroyed. The reformation asked was the 
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elimination of the provision referred to from the con- 
tract of insurance. In the district court there was a 
trial of the issues without a jury, followed by special 
findings and a judgment for the plaintiff in accordance 
with the averments and prayer of the petition. The 
whole controversy here relates to the correctness of this 
action in reference to the prayer for reformation as re- 
gards the special clause mentioned, and by the parties 
styled the “iron-safe clause.” 

Plaintiff had formerly a safe in his office and had 4 
policy in the defendant company containing the “iron- 
safe clause.” The safe had, however, been removed be- 
fore the present policy was negotiated. Plaintiff testi- 
fied that an agent of defendant, one Gue, called on him 
with reference to a renewal of his policy. Gue is shown 
to have been merely a soliciting agent with powev simply 
to receive and transmit applications, and, it seems, also, 
to receive payments of premituns. When the application 
was made out plaintiff told Gue that he no longer had 
a safe and that he had no place to keep his books. Gue 
said that would be all right and made out the appiicatiou 
accordingly. Plaintiff did not promise as stated in the 
policy. Plaintifi’s wife heard the conversation and testi- 
fied that she heard plaintiff state that he had no safe 
and Gue replied that it made no difference in case the 
company accepted the application; that plaintiff then 
told Gue he kept his books in the building, and Gue said 
that made no difference, it was all] right to keep them 
there. Gue denied that there was any talk as to the 
place of keeping the books. In the application in evi- 
dence there are questions as to whether such books were 
kept, and the question “Are they kept in fire-proof safe?” 
The answer is “No.” The application was made and the 
premium paid November 16, 1894, and the insurance then 
began. The policy was not delivered until about De- 
cember 1, and the fire occurred December 12. On this 
evidence the court based its findings. While it is con- 
flicting, and on the part of the plaintiff perhaps not very 
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satisfactory, we think it is sufficient to sustain the find- 
ing. If the application stood alone it would not negative 
the clause in the policy, because, while it indicated that 
the books would not be kept ina safe or vault, they might 
still be kept in some place where they would not be en- 
dangered by a fire which might destroy the insured prop- 
erty. But the evidence tends to show that plaintiff not 
only told Gue that he had no safe, but that he told him 
he had no place to keep the books, meaning, of course, 
no place other than his store, and that Gue said that 
would make no difference. The policy was only received 
a few days before the fire, so that there is no estoppel 
from claiming a reformation because of an unreasonable 
retention of the policy before demanding it. Plaintiff 
testified that he had only read the written part and a 
portion of the printed, and that before the fire he had 
not observed the “iron-safe clause.” The company re- 
ceived and retained the premium, and does not even nuw 
yield to the theory that there was no consensus and seek 
a rescission. 

It is argued that Gue, being only a soliciting agent, 
could not bind the company by any agreement prior to 
‘the policy or in conflict with its terms. It has often been 
held that the insurer is bound by the knowledge of its 
agent, so as to constitute a waiver of the strict terms of 
policies afterwards issued. In regard to soliciting agents 
the following language from State Iius. Co. v. Jordan, 29 
Neb. 514, is peculiarly applicable: “The agents of an 
insurance company authorized to procure applications 
for insurance and to forward them to the company for 

acceptance are the agents of the insurers, and not of the 
‘insured, in all they do in preparing the applications or 
as tu any representations they may make to the insured 
as to the character and effect of the statements so made. 
* * * Public policy and good faith require that the 
persons clothed by the insurance companies with power 
to examine proposed risks and fill out, receive, and ap- 
prove applications for insurance shall bind their prin- 
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cipals by their acts and Knowledge acquired by them.” 
In a somewhat similar case, Home Fire Ins. Co. v. Fallon, 
45 Neb. 554, a similar conclusion was reached. The ap- 
plication, so far as any information was demanded, 
stated the facts. The proof tends to show that the plain- 
tiff made further statements to the agent, indicating at 
least an intention not to comply with any such condition, 
and that the agent informed him that such facts wouid 
be immaterial if the policy should be issued. Giving 
full effect to the limitations of this particular agent's 
authority, what thus occurred was within the apparent 
scope thereof. In making the application the plaintiff 
had a right to rely on the agent’s statement as to the 
meaning and effect thereof and of the consequence of 
facts truthfully imparted. The plaintiff paid and the 
company received the premium, both on the faith of the 
agent’s acts. The company is bound thereby. 
‘AFFIRMED. 
SULLIVAN, J., not sitting. 


Orro SNIDER Vv. STATE OF NEBRASKA. 
FILED OcToBER 5, 1898. No. 10177. 


1. Criminal Law: ConreEssions: FoUNDATION FOR Evipence. In lay- 
ing the foundation for evidence of confessions in a criminal case 
it is sufficient to prove affirmatively all that occurred prior to and 
at the time of the confessions, provided such affirmative proof 
excludes the hypothesis of inducements of hope or fear. 


2. Witnesses: OPINIONS AS TO Sanity. Witnesses not experts may 
give their opinions as to a person’s sanity only after narrating 
the facts by them observed on which they base their opinions. 


3. Insanity: Instructions: BuRDEN oF Proor: TEXT-Books. An in- 
struction in a criminal case, in effect, that every one is presumcd 
sane, but if there is evidence tending to rebut the presumption 
and sufficient to raise a reasonable doubt on the issue of insanity, 
then the burden is on the state to show sanity beyond a reason- 
able doubt, shifts the burden of proof and is therefore erroneous, 
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: BuRDEN or Proor. To cast on the state the burden of prov- 
ing sanity it is only requisite that there be some evidence tending 
to prove insanity. Ht is not necessary that there must first be 
evidence sufficient to raise a reasonable doubt. 


Error to the district court for Butler county. Tried 
below before Sepewick, J. Reversed. 


L. 8. Hastings and Steele Bros., for plaintiff in error. 


C. J. Smyth, Attorney Gencral, and Hd P. Smith, Deputy 
Attorney General, for the state. 


IRVINE, C. 


Otto Snider was convicted of the statutory offense of 
placing an obstruction on a railway track, and brings the 
proceedings here for review. 

One group of assignments of error relates to the ad- 
mission in evidence of certain confessions. The objection 
to this evidence was, in effect, that it was not sufticiently 
shown that the confessions were voluntary. Ballard cv. 
State, 19 Neb. 609, is relied on in support of the objection. 
It was there held that an officer may testify to state- 
ments made to him by the defendant while in custody if 
it is shown that they were made voluntarily and without 
inducements of hope or fear having been made or offered 
by the officer or any other person. It is said that the evi- 
dence was here insuflicient to satisfy the condition, be- 
cause it was only shown what was said; that menaces 
were not excluded nor were inducements by others. (t 
would be useless to set out the evidence at length. It 
was shown that while others were in sight, ro other per- 
sons than the defendant and those to whom the con- 
fessions were made took part in the conversation, or prob- 
ably heard it. The witnesses narrated all that occurred, 
and this affirmative evidence excluded any hypothesis of 
inducements of any character. By showing what the wit- 
nesses did say, and all that they said, it was shown as 
well as bv direct negative evidence that neither promises 


bn 


nor menaces existed. It is hardly ever possible to absv- 
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lutely exclude the possibility of the influence of some pre- 
vious inducement held out by a stranger and not known 
to the witness by whom it is sought to prove the con- 
fession. Here circumstances were proved rendering it 
highly improbable that there had been such previous in- 
ducements, and there was no evidence that there were or 
might have been such. This was sufficient. 

By another group of assignments certain rulings are 
challenged whereby the court struck out answers of wit- 
nesses relating to defendant’s mental condition. “These 
witnesses were not experts. Counsel were endeavoring 
to elicit from them facts throwing light on the question 
of defendant’s sanity. The answers stricken out were in 
the nature of opinions or inferences from observed facts 
not previously narrated; for instance, “he appeared not 
to understand things.” In each instance the court struck 
out such answers, but permitted further questions to be 
asked calling out the facts which gave rise to such opin- 
ions, and finally, after the facts were so narrated, permit- 
ted answers to categorical questions eliciting the opinion 
of witnesses, derived from those facts, as to defendant's 
sanity. In-so doing the court pursued strictly and cor- 
rectly the rule established by several decisions of this 
court which have been recently reviewed and the rules 
thereby established again enforced in Lamb v. Lynch, 56 
Neb. 1385. 

The following instruction was given: “You are in- 
structed that the law presumes every one to be sane and 
responsible for his acts until the contrary appears from 
the evidence; but if there is evidence in the case tending 
to rebut this presumption and sufficient to raise a rea- 
sonable doubt on the issue of insanity, then the burden 
of proof is upon the state to show by the evidence, beyond 
a reasonable doubt, that the defendant was sane, as ex- 
plained in these instructions, at the time the alleged of- 
fense was committed.” This instruction was erroneous 
in that it shifted the burden of proof until such point as 
the evidence should be sufficient to raise a reasonable 
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doubt. The rule is that the burden does not shift in a 
criminal case. In the absence of any evidence tending 
to show insanity, the presumption of sanity satisfies the 
requirements of the law; but as soon as there is any evi- 
dence tending to show insanity, then the state must con- 
vince the jury of sanity, as of every other element of 
guilt. It is not necessary that there must first be evi- 
dence sufficient to raise a reasonable doubt. The at- 
torney genera] calls attention to the fact that the instruc- 
tion assailed appears in a work on Instructions to Juries 
as applicable to those states where, as here, the rule is 
that the burden does not shift. This fact only serves to 
show with what caution resort must be had to this, per- 
haps the most dangerous, class of text-books. It does 
appear in the work referred to and in the connection 
stated, but the only case cited as sustaining it is Com- 
monwealth v. Melvic, 1 Gray [Mass.] 61. En that case there 
Was no issue vf insanity. It was a prosecution for ass2ult 
and battery, and the trial judge had instructed that if 
the bare fact of the battery had been proved, the burden 
was upon the defendant to show justification. This was 
held bad because it shifted the burden, the court adding 
to its discussion: “There may be cases where a defendant 
relies on some distinct, substantive ground of defense to 
a criminal charge, not necessarily connected with the 
transaction on which the indictment is founded (such as 
insanity, for instance), in which the burden of proof is 
shifted upon the defendant. But in cases like the present 
(and we do not intend to express an opinion beyond the 
precise case before us) * * * the burden of proof 
does not change.” It will be seen that this is not even 
an obiter dictum in support of such an instruction; it is 
only an effort by the court to prevent an inference to be 
drawn either way. Nevertheless, the same court a little 
later (Commonecalth r, Eddy, 7 Gray [Mass.] 583) did hold 
that while the burden is throughout on the common- 
wealth, it is satisfied as to sanity by the presumption 
thereof, and if insanity be a defense the defendant must 
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prove it by a preponderance of the evidence—a conclu- 
sion directly opposed to the uniform rule in this state. 
The court by such an instruction in effect says that the 
jury is not to look constantly to see if the state has 
proved guilt, but, if insanity is a question, it must first 
look at the case from the standpoint of guilt, and see if 
there is affirmative evidence of insanity sufficient to ac- 
quit, and only then recur to the proper point of view. 
That it is erroneous is shown by many of our decisions. 
They are reviewed in Peyton v. State, 54 Neb. 188. In 
that case an instruction contained a similar vice, and 
while it related to an alibi, it is in point, because, as 
shown by the cases there cited, this court has always 
refused its assent to the doctrine that as to the burden 
of proof there is a distinction between essential elements 
of the offense and what the Massachusetts court styles 
a “distinct, substantive ground of defense.” 


REVERSED AND REMANDED. 


U 
/ 


JOHN L. Lunney V. LESLIE J. HEALEY. 
FiLteD OCTOBER 5, 1898. No. 8261. 


1. Trial to Court: Erronrous ADMISSION OF EvipEeNcE. This court 
will not reverse the judgment in a case tried to the court without 
a jury merely because of the admission of improper evidence. 


2. Real Estate Agents: CoMPENSATION. Where a real estate broker 
contracts to produce a purchaser who shall actually buy, he has 
performed his contract by the production of one, financially able, 
with whom the owner actually makes an enforceable contract of 
sale. The failure to carry out that contract, even if the default 
be that of the purchaser, does not deprive the broker of his right 
to commissions. 


Evidence in such a case examined, and held to sus- 
tain a finding for the broker. 


3. 


f 


Error from the district court of Seward county, 
Tried below before Bates, J. Affirmed. 
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Biggs & Thomas, for plaintiff in error. 


References: Dent v. Powell, 61 N. W. Rep. [Ta.] 1043; 
Mattingly v. Pennie, 105 Cal. 514; Pcarson v. Mason, 120 
Mass. 53; Rice v. Mayo, 107 Mass. 550; Lore v. filler, 53 
Ind. 294; Keys v. Johnson, 68 Pa. St. 48; Neiderlander v. 
Sturr, 50 Kan. 766; Cremer v. Miller, 57 N. W. Rep. 
(Minn.] 818; Tansey v. Etzel, 34 Pac. Rep. [Utah] 291; 
Barber v. Hildebrand, 42 Neb. 406. 


C. 8. Rainbolt, also for plaintiff in error. 
D.C. McKillip and Thomas A. Healey, contra. 


IRVINE, C. 


This was an action by Healey against Lunney to re- 
cover commissions as a real estate broker. he plaintiff 
recovered in the district court, and the defendant seeks 
a reversal of the judgment. 

It is suggested that the petition does not state a cause 
of action, but the supposed defect is not pointed out in 
the briefs and we perceive none on examining the peti- 
tion. 

Error is assigned on the admission of certain evidence. 
The case was tried to the court without a jury, and errors, 
if any were made, in the admission of evidence are, there- 
fore, not a ground of reversal. 

The principal controversy concerns the sufficiency of 
the evidence. The petition alleges a contract between 
the parties whereby it was agreed that if Healey would 
find a purchaser for certain land of Lunney’s at the price 
of $6,400, and on such terms of purchase as should be 
agreed upon between Lunney and the purchaser, Lunney 
would pay Healey $200. It is then alleged that Healey 
produced a purchaser willing and able to pay the price 
fixed; that terms were agreed upon and a contract exe- 
cuted for the sale of the land. On analysis it will be seen 
that the petition does not charge the usual broker’s con- 
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tract to produce a purchaser able and willing to purchase 
on terms previously fixed by the owner. Here the owner 
had fixed the price alone, and the other terms were to 
be arranged with the purchaser. The contract would 
only be performed by the production of a purchaser with 
whom the owner should actually make a bargain. The 
evidence on behalf of the plaintiff strongly tended to 
establish the averments of his petition. It appears that 
the purchaser by him produced actually executed a con- 
tract to purchase the land, but it also appears that the 
contract was not performed, and it is inferable that the 
default was that of the purchaser. In spite of some au- 
thority to the contrary we ave convinced that under such 
a contract as is here pleaded the broker is entitled to his 
commission when through his instrumentality a pur- 
chaser has been produced, able and willing to buy, and 
with whom the owner actually makes an enforceable 
contract of sale, even though that contract fails in per- 
formance throug the default of the purchaser. In such 
case the vendor nay usually enforce the specific perform- 
ance of the contract, and he may in any case recover dam- 
ages for the breach. In either way he gets the advantage 
of his bargain, and the broker has done all required of 
him. Such is the generally accepted view. (Love v. 
Ailler, 53 Ind. 294; Love v. Owens, 81 Mo. App. 501; DLeele 
r. Norton, 48 Coun. 219; Pearson v. Afason, 120 Mass. 53; 
Bach v. Hmerich, 85 N. Y. Sup. Ct. 548.) 

It is, however, insisted that in this case the contract 
of sale never became operative, because of the vendee's 
failure to perform a condition precedent, and the case 
is said to be similar to Barber v. Uildebrand, 42 Neb. 400. 
There the contract was for an exchange of lands, and the 
person produced by the broker failed to furnish an ab- 
stract showing perfect title in himself to the land which 
he was to give in exchange. (he furnishing of such an 
abstract was a condition precedent to the exchange. It 
was as if a purchaser produced had been financially un- 
able to buy and had been for that reason rejected. Here 
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the contract was that the purchaser should pay “$6,400 
in manner following: $300 cash in hand paid, the receipt 
whereof is hereby acknowledged, and the balance as fol- 
lows,” ete. The evidence was that the $300 was not in- 
tended in fact to be paid in cash, but was to be repre- 
sented in part by the assignment of a land contract at 
the agreed price of $125. For the remaining $175 the 
purchaser gave and the vendor received a note payable 
in ten days. There is nothing in this that indicates such 
payment as a condition precedent to the taking effect of 
the contract. So far as stated it is quite evident that 
Lunney might have sued on the note or recovered dam- 
ages on the contract. But it is said that the contract 
was not delivered, but left in escrow for delivery only 
when the other contract should be assigned and the note 
paid. While possibly the evidence might permit the in- 
ference that such was the intention, there is no witness 
who directly so testifies, and the inference drawn by the 
trial court, that the contract was deemed complete, is 
decidedly the more reasonable. Indeed the express and 
implied admissions of Lunney’s answer are such that it 
it doubtful whether his present theory was admissible 
under the pleadings. 

There is a suggestion that the fact that the purchaser 
failed to assign the contract and pay his note shows that 
he was not financially able to do so. This fact would at 
most be evidence tending to so show, and the purchaser’s 
default was explained in a manner consistent with the 
theory of his ability to perform, Moreover, all the direct 
evidence was to that effect. 

AFFIRMED. 
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COLUMBUS STATE BANK V. CRANE COMPANY, 
FILED OcTOBER 5, 1898. No. 8277. 


Trial: ABANDONMENT OF CoUNT: SURMISSION OF Issurs. During a trial 
a plaintiff whose petition was drawn in two counts stated that he 
abandoned the second count except in so far as averments in that 
count might be necessary to complete the canse of action stated 
in the first count. Held, That it was error tor the court there- 
after to submit to the jury the determination of an issue relevant 
only to the second count. 


Error from the district court of Platte county. Tried 
below before SULLIVAN, J. Reversed. 


Whitmoyer & Gondring, for plaintiff in error. 
O'Neill & Gilbert and AfcAllister & Cornelius, contra. 


Irvinp, C. 


Brandt & Fleming, prior to October 4, 1889, were erect- 
ing a hotel in Columbus. Charles Schroeder performed 
the plumbing work therefor, purchasing material from 
the Crane Bros. Manufacturing Company. Brandt & 
Ileming being indebted to Schroeder and the latter to 
Crane Bros. Manufacturing Company, Schroeder made 
what in the pleadings is styled an order, but what is tn 
legal effect a demand bill of exchange, on Brandt & 
Fleming for $300, payable to the order of Crane Bros. 
Manufacturing Company. November 22 that company 
sent the draft to the Columbus State Bank, accompanied 
by a letter of instructions somewhat equivocal in its 
terms. It certainly constituted the bank an agent to 
procure acceptance, and in the light of circumstances it 
is equally clear that the bank was expected and assumed 
to exercise the duties of a collecting agent. The bank 
received the draft about November 23, but did not pro- 
cure its acceptance until December 9. Previously Schroe- 
der had perfected a mechanic’s lien securing his entire 
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claim against Brandt & Fleming. December 9 he as- 
signed this lien to the bank. Schroeder was then in- 
debkted to the bank on a note for $1,000 and on three notes 
for $150 each. The bank foreclosed the lien and realized 
its fullamonunt. After deducting the expense of foreclos- 
ing there remained in its hands $1,001.92. The Crane 
Company, which had in the meantime succeeded to the 
rights of the Crane Bros. Manufacturing Company, 
brought the present action against the bank. Its petition 
was drawn in two counts. The first alleged the drawing 
of the bill and that it operated as an assignment of so 
much of the debt from Brandt & Fleming to Schroeder; 
that the bill had been sent to the bank and had been by 
Brandt & Tleming accepted; that the bank, while acting 
as the agent of plaintiff, had taken the assignment of 
the lien with knowledge that $300 of the debt secured 
thereby had been already assigned to plaintiff; that it 
had collected the lien in full and refused to account to 
plaintiff. The second count charged that at the time of 
the assignment and in consideration thereof the bank 
had agreed with Schroeder to collect the lien, apply its 
proceeds to the payment of the three notes of $150, and 
the surplus to the payment of plaintiff, thus excluding 
the note for $1,000 or subordinating it to plaintiff’s claim. 
The bill of exceptions shows that during the trial, and 
while the defendant was adducing its evidence, the plain- 
tiff “abandons its second cause of action except in so far 
as any allegations contained in the second causa of action 
may be necessary to complete the first cause of action set 
out in the petition.” 

The court, among other things, instructed the jury as 
follows: “It is claimed by plaintiff that the bank took 
said assignment under an agreement with Charles 
Schroeder that it should be first held as security for three 
acceptances of $150 each owned by the bank and drawn 
by Brandt & Fleming in favor of Schroeder, and that 
after said acceptances were paid it should stand as se- 
curity for the order in suit. If this claim is established 
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by the evidence, the plaintiff is entitled to recover, anél 
you should find in its favor.” The jury found for the 
plaintiff. We think, in view of what occurred at the trial, 
that this instruction was erroneous. While the plaintiff 
should have dismissed its second cause of action if it de- 
sired to abandon it, or else amended its petition so as to 
omit any averments it sought to abandon, the statement 
made at the trial should be treated as if such course had 
been pursued. It was notice that nothing was claimed 
under the second count, and the defendant was justified 
in thereafter ignoring all evidence directed to that count. 
> Plaintiff now claims that while it abandoned the second 
count as a separate cause of action it reserved the aver- 
ments founding the instruction. The reservation was 
only of such averments in the second count as might be 
necessary to complete the cause of action stated in tfie 
first count. The first count undertook to charge the bank 
because of breach of duty as plaintiff’s collecting agent, 
to create a sort of involuntary or constructive trust be- 
cause of the bank’s undertaking to derive a benefit to 
itself in disregard of its duties as agent. The second 
count was based on the theory of an express trust, in- 
volving no bad faith. The instruction submitted the 
theory of the express trust, the phase of the case embod- 
ied in the second count which had been abandoned. The 
ayerments on which the instruction rested related only 
to this theory and in nowise tended to complement the 
first count, which was not based on any such theory. 


REVERSED AND REMANDED. 


SULLIVAN, J., not sitting. 
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TURLINGTON W. Harvny v. First NATIONAL BANK OF 
OMATLIA, 


TILED OcCTORER 20, 1898. No. 8360. 


. Guaranty: Timur. The contract of guaranty herein in suit held to 
be without limitation in its terms of the time of credit to be 
given the principal debtor. (Young v. Hibbs, 5 Neb. 433.) 


~ 


Notes: RENEWAL: PAYMENT. A note taken for a pre-existing debt 
or as a renewal of another note is not a payment or discharge 
of the debt, unless by express agreement it is accepted as such 
payment or discharge. 


3. : : : EvipENcre. Whether it is payment or not 
is to be determined from the intention of the parties as shown by 
the acts, facts, and circumstances accompanying and attendant 


upon the transaction in question. 
eo 


. Guaranty: EXTENSION oF TIME: CusTomM AND UsaGr. Whether ex- 
tensions of time of payments effected by renewal notes were 
within the scope of the unlimited credit as to time in terms of 
a guaranty, lield to be a matter to be determined from the evi- 
dence relative to the usages and customs of business in such 
transactions, also of the acts of the parties to and the facts and 
circumstances of the transactions. 


cs 


A finding that such renewals were within 
the contemplation of the parties at the time of the contract of 
guaranty and within the time of credit authorized to be ac- 
corded the principal debtor, held to be supported by the evidence, 


: LIABILITY OF GUARANTOR. If, with full knowledge 
of facts which might work his discharge, and that such might 
be their effect, a guarantor recognizes his liability as existent 
and secures an extension of tine for its payment, and also by 
request secures further proceedings for collection by the cred- 
itor against the principal debtor, he will be bound jor its pay- 
ment. 


pi 


Trial to Court: Erronrous ADMISssiIon OF EVIDENCE: HarMiEss 
Error. In the trial of a case to a court without a jury, if ineom- 
petent evidence be admitted and considered, but the findings— 
upon competent evidence and sustained thereby—demand the 
judgment rendered as the only one which could follow, such 
error, if committed, is without prejudice. 


BRROR from the district court of Douglas county. 
Tried below before Bair, J. Affirmed, 
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The opinion contains a statement of the case. 


Horton & Blackburn, for plaintiff in error: 


The indebtedness created under the guaranty was paid. 
(Phenia Ins. Co. v. Church, 81 N. Y¥. 220; Slaymeaker v. 
Gundacker, 10 8. & R. [Pa.] 15; Bank of the United States 
v. Daniel, 12 Pet. [U. S.] 34; Cumber v. Wane, 1 Smith, 
Leading Cas. 633; Young v. Hibbs, 5 Neb. 436; Fisher v. 
Marvin, 47 Barb. [N. Y.] 159.) 

References to question as to extension: Combe v. 
Woolf, 8 Bing. (Eng.] 156; Samuell v. Howarth, 3 Mer. 
[Eng.] 272; Chace v. Brovks, 5 Cush. [Mass.] 48; Tootle 
v. Elgutter, 14 Neb. 158; Alauning v. Alger, 52 N. W. Rep. 
[fa.] 542. 

References to question as to laches: Talbot v. Gay, 18 
Pick. [Mass.] 584; Newton Wagon Co. v. Diers, 10 Neb. 
284; Oaford Bank v. Haynes, 8 Pick. [Mass.] 423. 


Winfield S. Strawn, contra. 


References to questions as to construction of guaranty 
and as to liability of guarantor: Watts v. Gantt, 42 Neb. 
869; Tolerton v. McClure, 45 Neb. 368; Liks v. Lihs, 44 
Neb. 143; Monroe v. Reid, 46 Neb. 316; Merle v. Wells, 2 
‘Camp. [Eng.] 413; Smith v. Dann, 6 Hill (N. Y.] 543; 
Union Bank v. Coster, 3 N. Y. 203; Lawrenee v. McCalmont, 
2 How. [U. 8.] 426; Lafargue v. Harrison, TO Cal. 385; 
Mason v. Pritchard, 12 Bast [Eng.] 227; Russell v. Wiggin, 
2 Story [U. 8.] 213; Drinnmond v. Prestman, 12 Wheat. 
[U. 8.] 518; Davis v. Wells, 104 U. 8. 159; Merchants Nat. 
Bank v. Hall, 18 Hun [N. Y.] 180; Whites Bank v. Myles, 
73 N. Y. 340; Bent v. Hartshorn, 1 Met. [Mass.] 24; Louts- 
wille Mfy. Co. v. Welch, 10 How. (U. S.] 461; Palmer v. 
Rice, 36 Neb. 844; Wilcox v. Draper, 12 Neb. 138; Lonsdale 
e. Lafayette Bank, 18 O. 142; Klosterman v. Olcott, 25 Neb. 
882; Douglass v. Howland, 24 Wend. [N. Y.] 35; Case v, 
Howard, 41 Ta. 479. 

25 
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Harrison, C. J. 


It appears that Charles A. Harvey, who was engaged 
in business in the city of Omaha, desired to arrange with 
the bank, defendant in error herein, to make him loans 
of money to be used in the business at such times and in 
sums necessary to best forward his plans, efforts, and 
hopes in the enterprise. Turlington W. Harvey, the 
father of Charles A. Harvey, to help his son in his busi- 
ness venture and to aid him in obtaining accommoda- 
tions in money matters of the bank, executed and de- 
livered to it the following: 


“For value received, I hereby guaranty to the First 
National Bank of Omaha, for ome year from this date, 
the payment of any loan or discount by them to Charles 
A. Ilarvey, to the amount of seven thousand dollars 
($7,000). 

“Sept. 18, 1889. (Signed) T. W. HARvey.” 


And on September 18, 1889, the bank loaned to the 
son $1,700, which transaction was evidenced by his note 
of that date in favor of the bank and due in ninety days. 
October 22, 1889, another loan was effected, evidenced by 
promissory note of the borrower to the bank as payee 
and due in ninety days from its date. 

It was pleaded in the petition, relative to these leans: 
and the notes to which we have just referred, as follows: 
“Phe two said sums of money, loaned as aforesaid and 
under the said guaranty, were never paid, but as the evi- 
dence of such loans of said sums, and for no other pur- 
pose, the said Charles A. Harvey made to the plaintiff 
his individual notes for each of the said suins, which 
said evidences of the said loans were from time to time 
replaced by other notes of the said Charles A. Harvey 
only, the last thereof, for the said loan of $1,700, bearing 
date of October 5, 1891; and the last thereof, for the said 
loan of $2,500, bearing date of November 4, 1891, at 
which time there was included the said loan of $2,500 
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the further sum of $200, also loaned to the said Charles 
A. Harvey, in consideration of, in reliance on, and within 
the time limited by the said written guaranty, making 
the last evidence of said loan a note in the sum of $2,700.” 
There were further declarations in regard to a second 
guaranty and certain transactions thereunder, but there 
is no controversy here of and concerning it or them, and 
they will receive no further notice. 

In the answer it was admitted that the guaranty was 
executed and delivered, the loans made, and the notes 
given, and it was stated: 

“Said defendant further answering states that at the 
maturity of said above described note for $1,700, to-wit, 
December 20, 1889, said Charles A. Harvey gave to said 
plaintiff his personal check drawn on said plaintiff for 
said amount due, and that said plaintiff on said date dis- 
counted for said Charles A. Ilarvey one promissory note 
for $1,700, said Charles A. Harvey paying the interest 
on said note in advance, and that said plaintiff placed 
the amount of said note to the credit of said Charles 
A. Harvey; that at the maturity of said above described 
notes for $1,000 and $1,500 respectively, to-wit, January 
25, 1890, said Charles A. Harvey gave to said plaintiff 
his personal checks drawn on said plaintiff for said 
amounts due, and that said plaintiff on said date dis- 
counted for said Charles A. Harvey one certain prom- 
issory note for $2,500, said Charles A. Harvey paying the 
- interest on said note in advance, and that said plaintiff 
placed the amount of said note to the credit of said 
Charles A. Harvey. Said defendant further states that 
the delivery of said checks and the discount of said last 
mentioned notes on December 20, 1889, and January 25, 
1890, respectively, were by said Charles A. Harvey given 
and by said plaintiff received in payment of said loans 
described in paragraphs three and four of this answer.” 

“(6.) Said defendant further answering adarits the exe- 
cution and delivery of said note of $1,700, beavine date 
October 5, 1891, and said note of $2,700, bearing dave 
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of Novenrber 4, 1891, and states that both of said notes 
were by their terms made payable in ninety days from 
their respective dates and were given and received in 
payment of any and all loans then due and remaining 
unpaid made by said plaintiff to said Charles A. Harvey. 
Said defendant further states that in consideration of the 
execution and delivery of said notes all evidences of in- 
debtedness for all loans then due were by said plaintiff 
surrendered and delivered up to said Charles A. Harvey. 
Said defendant further states that said note for $2,700 
was by said Charles A. Harvey given and by said plain- 
tiff received in payment of a note for the sum ‘of $2,500 
dated August 8, 1891, and a loan made by said plaintiff 
to said Charles A. Ilarvey after the expiration of said 
guaranty. Said defendant further states that said $2,700 
note included, also, three months’ interest in advance 
from said November 4, 1891, on said sums included iu 
said note. Said defendant further states that in consid- 
eration of said plaintiff’s extending the time of payment 
of the amounts included in said last mentioned notes 
for $1,700 and $2,700, respectively, for ninety days from 
their respective dates said. Charles A. Harvey executed 
and delivered said notes, and also paid to said plaintiff 
three months’ interest in advance on said note for $1,700 
and included interest in advance, as aforesaid, on said 
note for $2,700. 

“(7.) Said defendant further answering states that 
after the maturity of said notes of $1,700 and $2,700, re- 
spectively, said plaintiff, by the consideration of the 
court, duly recovered judgment thereon against said 
Charles A. Harvey. 

“(8,) Said defendant further answering admits that 
the notes given for any loans made during tle continu- 
ance of said guaranty were from time to time replaced 
by other notes, and states that when each new note was 
given the old one was surrendered and delivered up te 
said Chartes A. Warvey and the payment of the amount 
represented by said new note was extended for a definite 
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period in consideration of payments made said plaintiff 
by said Charles A. Harvey and the execution and delivery 
of said new notes. Said defendant further states that 
when each of said notes became due said Charles A. 
Harvey gave to said plaintiff for the amount of such note 
his personal check drawn on said plaintiff, and also 
signed a new note, which was discounted by said plain- 
tiff and the amount thereof placed to the credit of said 
Charles A. Harvey by said plaintiff. e 

“(9.) Said defendant further states that all of the said 
extensions and final extensions of the payment of said 
sums of $1,700 and $2,700 ninety days from October 5,- 
1891, and November 4, 1891, respectively, were made by 
said plaintiff for a valuable consideration moving from 
said Charles A. Ilarvey to said plaintiff and without the 
knowledge or consent of said defendant. 

“(10.) Further answerivg said defendant states that 
the first knowledge he had that any loans made by said 
plaintiff to said Charles A. Harvey had not been paid at 
their maturity was some time subsequent to February 
1, 1892, when he received notice by letter from said plain- 
tiff. Said defendant further states that during the con- 
tinuance of said guaranty, and for more than one year 
from its expiration, said Charles A. Harvey was solvent, 
was a resident of the city of Omaha, said county, and had 
property in said county subject to execution; that when 
said defendant first received notice of the non-payment 
of certain loans made by said plaintiff to said Charles 
A. Harvey said Charles A. Harvey was insolvent and 
had no property whatever subject to execution.” 

The reply, to the extent we need notice it, was as_.fol- 
lows: 

“Alleges that upon the failure of said Charles A. 
Harvey to pay the said sums in the petition mentioned, 
loaned to him under defendant’s said express guaranty, 
plaintiff informed defendant of that fact and demanded 
payment by him of the said sums and interest. And 
thereupon defendant verbally requested that plaintiff 
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would, in order to save defendant upon his said express 
guaranty, endeavor to get said sums of money from the 
said Charles A. Ifarvey during the then six months, and 
verbally proposed and agreed that if within the said time 
the said Charles A. Harvey had not paid the same, he, 
the defendant, would pay to the plaintiff the said sums 
and interest; that plaintiff then and there relying on the 
said promise agreed to said request, delayed to require 
payment of said sums from defendant during said time, 
and used all reasonable means to collect said sums from 
said Charles A. Harvey, but without any success.” 

“Third. That to indemnify himself against liability or 
loss by reason of making and giving to plaintiff the con- 
tracts of guaranty in the petition set out, defendant de- 
manded of and received from said Charles A. Harvey, 
who is the son of the defendant, the conveyance to de- 
fendant of a large amount of property of the said Charles 
A. [larvey, which plaintiff cannot fully set forth and 
describe, but among other things the following: Twenty- 
five (25) lots or parcels of real estate ‘on the west side,’ 
in the city of Chicago, Cook county, Dlinois, of the value 
of eight hundred dollars (#800) per lot; and defendant 
still held the title and ownership of the said realty, when 
calked upon to pay the loans guarantied by him as stated 
in the petition and at the time when he made the verbal 
promise of payment as stated in this reply. 

“Fourth. That the taking of the notes merely as the 
evidence of the amounts loaned to said Charles A. Har- 
vey under the said guaranty, and the renewal of said 
evidences of indebtedness on account of the said original 
loans under said guaranty, were in accordance with es- 
tablished bank usage and banking custom, which obtains 
in such matters in banking business generally.” 

There was a trial of the issues to the court without a 
jury, and in response to a demand on the part of plain- 
tiff in error for findings of fact and conclusious of law, 
the court made the following findings of fact: 

“1, Thal of date September 18, 1889, the defendant 
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made and delivered to the plaintiff the written guaranty 
set out in the first count of the petition herein. 

“2. That the Charles A. Harvey, named therein, was 
the son of the defendant, and defendant’s object in giv- 
ing said guaranty was to secure for his said son a contin- 
uing credit to enable him to carry on business in Omaha, 
Nebraska. 

“3. That in reliance on said letter of guaranty or 
credit plaintiff loaned to said Charles A. Harvey the 
two several sums of money sued on, to-wit, $1,700 on 
September 18, 1889, and $2,500 on October 22, of the 
same year. 

“4. That during the continuance of the said guaranty 
the defendant knew that the money was being furnished 
thereunder to his said son, but was not acquainted with 
the details thereof. 

“5, That said sums of money so Joaned haye not been 
paid in whole or in part, but are still owing and due. 

“6. That as evidence of said loans notes were made by 
said Charles A. Harvey to plaintiff, which notes were, 
as stabed in the petition, replaced from time to time by 
new notes signed by the suid Charles A. Harvey, but 
evidenced only the original loans. 

“7, That in the last of the notes evidencing the original 
loan of and for $2,500 made October 22, 1889, there was 
included the sum of $149.92, the same being the amount 
of an overdraft of his account by said Charles A. Harvey, 
after the expiration of the time limited by the said 
guaranty within which loans could be made to said 
Charles so as to charge defendant with the payment 
thereof. 

“8, That the notes made by the said Charles A. Harvey 
from time to time as evidence of the said loans made in 
the year 1889 were not, either, any, or all of them, taken 
or received in, for, or as payment of said loans of money, 
either in whole or in part, but were given and received 
only as the renewed evidences of the original loans and 
for no other purpose, : 
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“9: That the contract contained in the said letter of 
credit of September 18, 1889, was never varied by any 
other contract or agreement, and there was no restriction, 
reservation, or limitation upon the dealings of the said 
Charles A. larvey with plaintiff thereunder other than 
that the actual loans of money should be made to him 
within one year from said date, and should not exceed 
the sum of $7,000. 

“10. That there is due to the plaintiff upon and for 
the loans so made to said Charles A. Harvey, in the year 
1889, the sum of $5,537.50, and said sum should draw ten 
per cent interest fron’ February 4, 1895, that being the 
first day of the present term of this court. 

“11, That with full knowledge at the time of the prom- 
ise hereinafter in the paragraph mentioned, that said 
‘two loans had been made to his said son, at the times 
hereinbefore stated, and of the facts following upon the 
making of said loans, and of the manner in which the 
business with plaintiff had been conducted by his said 
son, defendant requested to press said Charles A. Iarvey 
for payment of the loans of money so guarantied by de- 
fendant, in order, if possible, to save the defendant from 
the loss which he anticipated he would sustain by being 
compelled to pay the same as his said son’s guarantor 
therefor, and requested plaintiff to wait upon him, de- 
fendant, for the period of six months while so doing, and 
requested that if said loans were not paid by that tithe 
to inform him, the defendant; that by reason of said re- 
quest and promise plaintiff granted said delay, pressed 
the said Charles A. Harvey for payment of said loans, 
brought suit against him therefor, took judgment of this 
court therefor, issued execution thereon, and upon return 
thereof took due proceedings in aid of said execution; 
examined said defendant in this court, had a due minute 
of his examination thereunder made in full by the short- 
hand reporter of this court, had the same copied, and 
duly certified by the presiding judge, filed with the clerk 


Seek cae Catlin 


and made of record in the case, all as provided by law 
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and in compliance with the requirements of section 547 
of the Code of Civil Procedure. 

“12. That to indemnify defendant against loss for 
miking the said written guaranties sued on herein, said 
Charles A, Llarvey, on defendant’s request, made to the 
defendant a deed for twenty-five lots in the city of Chi- 
cago, Cook county, Illinois, the property of said Charles 
A. Harvey, which said lots were at the time of the reason- 
able value of $20,000; which said realty has never been 
reconveyed by defendant, either in whole or in part. 
* * *& 


“CONCLUSIONS OF LAW. 


“1, That the rights of the parties are to be determined 
by and from the language and express terms of the letter 
of credit of date September 18, 1889; and that by the 
express terms of said letter the maker thereof became 
and is liable for the money loaned by plaintiff to his said 
son within one year from its date, so that said loans did 
not exceed the sum of $7,000. 

“2. That subject to the conditions that the money 
should be actually loaned within one year from Septein- 
ber 18, 1889, and should not exceed the sum of $7,000 
the defendant’s said undertaking to pay the same was 
absolute. 

“3, That the period of one year provided in said guar- 
anty was a limitation as to the time within which the 
money was to be loaned to said Charles A. Harvey, and 
not a limitation as to the time for which credit should 
be given him for the loan of said money. 

“4. That neither notice by plaintiff of acceptance of 
the guaranty sued on, or of the lending of the money in 
pursuance thereof, was necessary, cither as a matter of 
law or by any term of the contract in writing herein 
sued on; but that it was the business of the guarantor to 
inquire of his son and learn what was being done under 
said guaranty. 

“5. That as said guaranty was given for the promotion 
of the guarantor’s son and to assist him in life, then, first 
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restricting its construction of the fair and reasonable 
interpretation of the words used in the writing, said in- 
‘strument should be so construed as to attain the object 
for which it was given, and not in a technicat manner, 
and in case of reasonable doubt as to their meaning the 
words are to be taken most strongly against the person 
giving the guaranty, and he should be held to what ap- 
pears to be the full extent of his contract or agreement. 

“6. That the various notes made by the said Charles 
A. Harvey did not pay or extinguish the debts made by 
the actual loan to him of money within the year from 
September 18, 1889, there not having been any express 
agreement that the giving and taking of the same should 
have such effect; but the changes or renewals of the said 
notes evidencing said loans were at most only a change 
of the evidences of the said prior actual loans of money 
made to said Charles under the guaranty. 

“7, That the said undertaking of guaranty was bur- 
dened with no conditions, restrictions, or limitations 
save those which the guarantor chose to express and did 
express therein; but as made and delivered it left to the 
borrower thereunder, and to the bank, all the details of 
the business, the manner of evidencing said loans of 
money, the times for which said evidences should run, 
renewals thereof, so as to comply with bank usages in 
that respect; the length of the credit to be given, the 
rate of interest to be paid (within the legal rate), and 
every other manner and thing connected with the loans, 
unless restricted in the guaranty; and, not having 
limited the acts of his said son and plaintiff to one trans- 
action, or to any specific number of transactions under 
said enaranty, the replacing of the evidences of the loans 
from time to time with other evidences thereof was im- 
material, so that the actual loans of money themselves 
were made within the prescribed limit of one year, and 
did not exceed the sum of $7,000. 

“8 That the indemnity taken by the defendant from 
his said son for making the guaranty sued on prevented 
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defendant’s release, and fully held him for the money 
actually loaned, under the circumstances of this case.” 

Judgment was rendered, to reverse which is the object 
of the error proceeding to this court. 

The instrument of guaranty was a limited one as to the 
amount to be loaned and the time within which the 
money was to be furnished, but was unlimited in respect 
to the time or length of credit to be given. Such an in- 
terpretation was given to a similarly worded guaranty in 
respect to time of credit in Vootle v. Higulter, 14 Neb. 158. 
All matters of detail, how the loans were to be evi- 
denced, whether notes taken, ete., were not mentioned. 
On this subject there appears some significant indica- 
tions in the testimony of the guarantor as foliows: 

Q. Did you have any knowledge during the year 1889 _ 
of any loans made by the Iirst National Bank of Omaha 
to Charles A. llarvey? (Objected to, as immaterial and 
irrelevant. Overruled, and plaintiff excepts.)- 

A. Thad no specific knowledge of any particular loans 
as to amounts or time or anything of that sort. 

Q. Did you have any knowledge during the year 1889 
of any notes discounted by the bank for Charles A. Har- 
vey? (Objected to, as irrelevant and immaterial. Over- 
ruled, and excepts.) 

A. I lad a general knowledge that he was borrowing 
money there, but I did not know anything about the 
amounts or anything about that. I didn’t know anything 
about the details of the business. 

From this it would seem that he understood that the 
matter of time, of credit, and other details were to be 
arranged between the bank and the son and were in fact 
being so adjusted. It may be said that the time of credit 
to be accorded was left by the instrument delivered to 
be fixed by the immediate parties to the transaction of 
loan and might have been forty, fifty, or one hundred 
years, but we incline to the view that it must in any 
such an affair be a reasonable time within the purview 
of the purposes to be accomplished, as exemplified by the 
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facts and circumstances which surround and accompany 
the principal matters of the occurrences,—the loans. 
(Lehigh Coal & Iron Co. v, Scalicn, 638 N. W. Rep. [Minn.] 
245.) 

So much we have devoted to what we considered the 
proper elucidation of some of the points of the case pre- 
liminary and subsidiary to the main subjects of argu- 
ment. It was shown that when the debts herein involved 
were first contracted by Charles A. Llarvey, promissory 
notes were by him executed, and, as their evidences, de- 
livered to the bank, due in ninety days from date, and at 
or near the close of the stated times the notes had to run 
new notes were given for the same amounts and the old 
motes were taken up. The-exact mode of each transac- 
tion is stated more in detail in the excerpt from the plead- 
ing of the plaintiff in error hereinbefore made. It is 
urged for plaintiff in error that each of the changes thus 
effected constituted a payment or extinguishment of the 
debt evidenced by the note taken up. The general rule 
on this subject was stated in the opinion in the case of 
Young v. Hibbs, 5 Neb. 483, to be that “A note taken for 
a pre-existing debt will not discharge the original cause 
of action, unless it is by express agreement taken in pay- 
ment of such prior debt.” “It isa general rule that if one 
indebted to another by note gives another note to the 
same person for the same sum, without any new ¢on- 
sideration, the second note shall not be deemed a satis- 
faction of the first unless so intended or accepted by the 
creditor.” (dart v. Boller, 15S. & R. [Pa.] 162.) Counsel 
for plaintiff in error argue that such transactions as oc- 
curred between the bank and Charles A. Harvey rela- 
tive to his indebtedness and notes were not within the 
reason or the letter of the general rule, and refer to the 
note to Cumber v. Wane, 1 Smith’s Leading Cases, 659, 
wherein it is said: “Where the transaction is the renewal 
of notes in whole or in part at bank, the general course 
of business and undertaking of merchants rather im- 
plies that the new note is a satisfaction of the old; that 
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the transaction is a new discount and repayment of the 
former note. (Slaymuker vu. Gunadacker, 10 8. & R. [Pa.] 
75; Bank U.S. v. Daniel, 12 Pet. [U. 8.] 34),” to which 
may be added Phania Ins. Co. v. Church, 81 N. Y. 218; 
but in the same note it is also stated in direct connec- 
tion: “Still, even here, the decision of the court is regu- - 
lated exclusively by the intention of the parties and the 
justice of the case.” (Bank of Commonwealth v. Letcher, 3 
J. J. Marshall [Ky.] 195, 1 Dana [Ky.]} 82.) It will no 
doubt have been noticed that the main quotation goes no 
further than to say that the general course of business, 
rather implies certain results from the transaction. We 
take it that there was not meant an unavoidable or un- 
contradictable conclusion, but one governable by the as- 
certainable intention of the parties. The evidence in the 
case at bar was to the effect that the father desired the 
bank to allow to his son what may be denominated a 
“running ecredit’—{it is true it may often run beyond 
what is pleasant when the day of payment arrives, but 
this.cannot avail to avoid the payment),—such accom- 
modations within the limit as to amount fixed by the 
guaranty as would enable the son, whom the father 
wished to assist, to proceed with and operate his busi- 
ness venture in the manner he judged best calculated to 
accomplish its projected ultimate ends; and these were 
of the facts known to all the parties and which were at- 
tendant upon the transactions in question. That such 
evidence is competent and may be received in a case 
similar to the present on the subject of the intention of 
the parties see Lehigh Coal & Iron Co. v. Scallen, supra; 
Whites Bank v. Myles, 73 N. Y. 335; Bent v. Hartshorn, 
1 Met. [Mass.] 24; Tootle v. Elgutter, supra. For the 
plaintiff in error we are referred to the decision in the 
case of Fisher v. Marvin, 47 Barb. [N. Y¥.] 159, in which 
it was held: “The discounting of a new note and the 
application of the proceeds realized from it to the pay- 
ment of a former note extinguishes the old debt and 
creates a new one. Such a transaction is not a mere 
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change of securities,—the taking of the new note in the 
place of the old one,—but a discount and a payment of 
money upon the strength of the new security by means 
of which the old obligation is discharged, given up, and 
surrendered so as to render it ineffective for any pur- 
. pose. Under such circumstances the contract does not 
relate back to the time when the first note was dis- 
counted, but the old note having been paid and taken up 
the debt will be deemed to have been contracted when 
the new note was given.” ‘The doctrine just quoted was 
overruled in Jagger Iron Co. v. Walker, reported in 76 N. 
Y. 521, wherein the rule was stated as follows: “The tak- 
ing, by a creditor, of the debtor's note for an existing 
indebtcdness does not merge or extinguish the indebted- 
ness; the note is simply evidence of the debt, and its 
operation is only to extend the time of payment. When 
default is made in payment, the creditor may sue upon 
the original demand and bring the note into court to be 
delivered upon trial. And so successive renewal notes 
are simply extensions from date to date of the time of 
payment. This rule is not changed by the facts that the 
first of a series of notes so given was indorsed and pro- 
cured to be discounted by the creditor, and the succeed- 
ing ones were each discounted to raise money to take up 
the preceding one. No note in the series is a payment 
of the preceding one, unless there has been a discharge 
of the creditor as indorser, or unless by the transaction 
he has obtained a claim against another party.” That 
the latter overruled the former decision did not destroy 
the force of the reasoning employed in the former, but 
we think the reasons of the latter the more cogent; hence 
approve them. All the facts considered we are satisfied 
that the trial court was right in its findings; that the 
transactions in question were changes or renewals of the 
evidences of indebtedness and not payments of the old 
notes which were taken up when new ones were given. 
It is insisted in behalf of plaintiff in error that the ex- 
tensions of time after one time of credit fixed had ex- 
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pired, viz., the first ninety days, operated the release of 
the guarantor. Here again we are satisfied that where 
the instrument of guaranty is silent in relation to the 
credit to be granted, the facts and circumstances which 
were contemporaneous with the inception of the trans- 
action, and the motives of the parties which prompted 
the actions as well as usages and customs usually at- 
tendant upon and elemental of like business matters, 
may be looked to in the consideration and determination 
of the relative positions which the parties assumed by 
their acts and conduct. Within this view and the evi- 
dence adduced herein it is clear that the finding of the 
trial court that the extensions given were within the con- 
templation of the parties at the time the guaranty was 
executed, and became of force, was amply sustained, and 
will not be disturbed. 

It is also contended that the bank released the guar- 

antor by laches, or neglect to notify him of the failure of 
the principal debtor to make payment, and that in the 
meantime the latter had become insolvent, to the damage 
of the guarantor. Of the rules of law governable of such 
a question we need not inquire. Regardless of their 
point, the judgment was correct. The trial court deter- 
mined that, when notified of the default of his principal, 
the guarantor, with full knowledge of all the facts, asked 
and obtained an extension of time to himself, and in the 
- meantime a further effort by the creditor to collect of 
the principal debtor, this was sufficient to bind him. 
(Brandt, Suretyship & Guaranty sec. 119.) This finding 
of the court had ample support in the evidence and must 
be given effect. 

On the offer of defendant in error evidence was re- 
ceived from which it was sought to make it appear that 
an effort to take a deposition for the bauk had failed by 
reason of some efforts to cause such failure put forth on 
behalf of the plaintiff in error; and also connected with 
this there was offered and admitted the testimony of the 

‘party whose deposition had been purposed but not taken, 


336 NEBRASKA REPORTS. (Vou. 56 


Crosby v. Ritchey. 


which testimony had been given in supplementary pro- 
ceedings in aid of execution in a suit against the princi- 
pal debtor herein to recover the debt which in this action 
it is sought to obtain from the guarantor, and which 
strongly tended to establish that Charles A. Harvey had 
conveyed certain property to his father to indemnify him 
for becoming liable as guarantor in the transactions with 
the bank, and that such property was full and ample 
indemnity. Of this it is complained that it was all in- 
competent, and its reception an error. It is true: that 
the trial court made a finding that the indemnity had 
been furnished, and it is further true that the testimony 
of the admission of which the complaint is made must 
have been of the basis for such finding, but whether error 
or not to receive the testimony to which we have just 
referred, cannot change the disposition of the cause here, 
for with a finding of the recognition by the guarantor 
of the indebtedness and supported by sullicient coimpe- 
tent evidence no other judgment than the one rendered 
could have followed; hence, if there was an erroncous 
admission and consideration of testimony in the particu- 
lar urged, it could not have been prejudicial and would 
not call for a reversal of the judgment. The judgment 


of the district court is 
AFFIRMED. 


SAMUEL M. Crosby v. J. T. RircHry. 
FILED OCTOBER 20,1898. No. 10140. 


1. Note: AcTION BY INDORSEF: CONSIDERATION: BURDEN OF ProoF. 
If the only defense alleged in an action on a promissory note by 
an. indorsee thereof is a failure of consideration, the burden is 
upon the defendant to overcome the presumption that the note 
was transferred before due for va'ue in the due course of busi- 
ness. (Crosby v. Ritchey, 47 Neb. 924; Violet v. Rose, 39 Neb, 669; 
Kelinan v. Cathoun, 43 Neb. 157.) 


2. Instructions: CoxFLicrine PARAGRAPHS. If in a paragraph of the 
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charge of a court to a jury there is contained a misstatement 
of the law upon a material point of the issue, the error is not 
eured by a correet statement thereof in another or other para- 
graphs. (Wasson v. Palmer, 13 Neb. 376; Kitzyerald v. Aleyer, 25 
Neb. 77; Ballard v. State, 19 Neb. 609.) 


: GENERAL STATEMENTS. If the statements of the charge to 
the jury upon a material point are but general, a requested ex- 
plicit explanatory instruction which is entirely pertinent and 
applicable to the issues and evidence should be given. 


Error from the district court of Cass county. Tried 
below before Ramsry, J. Reversed. 


Beeson & Root, for plaintiff in error. 


HE. H,. Wooley and Byron Clark, contra. 


Harrison, C. J.. 


In this action the plaintiff declared upon two promis- 
sory notes executed aud delivered to one A. T. McLaugh- 
lin, by whom they were sold and transferred to plaintiff. 
This is the second appearance of the case in this court. 
In the opinion rendered on its former hearing it was de- 
termined: ‘“(1.) In pleading fraud it is necessary to set 
out the facts relied upon for relief. Mexre epithets or con- 
clusions of fraud, without any statement of the facts 
upon which such charge is predicated, are insufficient. 
(2.) Answer examined, and held to charge a failure .of 
consideration only and not fraud in the inception of the 
notes sued upon. (3.) Where the only defense alleged 
in an action by the indorsee of a promissory note is the 
failure of consideration, the burden is upon the defend- 
ant to overcome the presumption that such note was 
transferred before due, for value, in the usual course of 
business.” (Crosby v. Ritchey, 47 Neb. 924.) The cause 
was then remanded to the district court for further pro- 
ceedings, and was there again tried on the issues that 
the plaintiff was not a bona fide purchaser of the notes, 
coupled with a failure of the consideration which had 
moved their execution and delivery. A portion of the 

26 
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fourth paragraph of the charge of the court to the jury 
was as follows: “You are instructed that if you find 
from the evidence that plaintiff purchased the notes in 
controversy before maturity and without notice or knowl- 
edge of any defenses as between the maker of said notes 
and the original payee thereof and without any notice 
or knowledge of a failure of consideration, then your 
verdict should be for the plaintiff.” To this the plaintiff 
excepted at the time it was given, and that it was of the 
instructions to the jury is of the assignments of error. 

In the trial of the cause the defendant was allowed 
to open and close in the introduction of evidence, etc., 
for the reason that the burden was on him to maintain 
the issues presented. As we have seen, this was settled 
in the prior decision herein, and had there been no evi- 
dence introduced the plaintiff would have been entitled 
to a verdict and judgment because of the force and 
weight of the presumption of the law which would have 
prevailed that he was a good-faith purchaser; hence it 
was error for the court to refer the jury to the evidence 
for a basis for a verdict in favor of plaintiff and further 
tell that body that it must appear from the evidence that 
the plaintiff was a good-faith purchaser to warrant a 
finding in his favor. This wholly ignored the presump- 
tion to which he was entitled and required something 
necessarily elemental of a finding for him which was not 
requisite by law. It is true that there were other para- 
graphs of the charge in which were contained correct 
general statements of the rules of law applicable in this 
same connection, but there was thus produced a direct 
conflict or contradiction in the instructions which was 
calculated to confuse the jury and leave it at a loss as to 
which portion of the charge should be followed, and we 
cannot now determine with any degree of certainty 
which view did assume the most force. (11 Ency. Pl. & 
Pr. 145-148; Wasson v. Palmer, 18 Neb. 376; School Dis- 
trict of Chadron v. Foster, 31 Neb. 501; Fitzgerald v. Meyer, 
25 Neb. 77; Ballard v. State, 19 Neb. 619; Richardson v. 
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Halstead, 44 Neb. 606; Carson v. Stevens, 40 Neb. 112; 
First Nat. Bank of Denver v. Lowrey, 86 Neb. 290.) 

The instructions given were general in statements, and 
there were several presented on behalf of the plaintiff 
and requested to be incorporated in the charge, some of 
which were with the purpose of placing before the jury 
definite and explicit information on the subjects relative 
to which there were in the charge as we have just stated 
but general declarations. These were refused and the 
action as to each has been assigned as error. One of 
such assignments is of the refusal to give an instruction 
numbered five, which was as follows: “The notes sued 
on in this case are negotiable instruments, the execu- 
tion of which is admitted by the defendant. You are 
instructed that a holder of negotiable paper who takes 
it before maturity, for a valuable consideration, in the 
usual course of trade, without knowledge of facts which 
impeach its validity between antecedent parties, holds 
it by a good title. To defewi his recovery thereon, it is 
not sufficient to show that he took it under circuinstances 
which ought to excite suspicion in the mind of a prudent 
man. To have that effect, it must be shown that he took 
the paper under circumstances showing bad faith or 
want of honesty on his part. The burden is on the de- 
fendant to establish, by a preponderance of evidence, 
that plaintiff is not a bona fide holder of the note sued 
on, as defined in this instruction.” The matter of this 
instruction was entirely pertinent and applicable to the 
theory on which the case was tried and the issues as de- 
veloped in the evidence and, as the point to which it was 
directed was not specifically covered in the instructions 
given, its refusal was error. Whether this alone would 
have been sufficient to call for a reversal of the judgment 
we need not determine, as such action must ensue by 
reason of the first error herein noticed. 

We deem a discussion of other assignments of error 
unnecessary. The judgment is reversed and the cause 
remanded. 


REVERSED AND REMANDED. 


340 NEBRASKA REPORTS. [ VoL. 56 


Latenser v. Misner. 


JOHN LATENSER V. WALTER T. MISNER. 
FILED OcTOBER 20,1898. No. 8339. 
1. Sufficiency of Petition: Artack. A petition may be attacked at 


any stage ‘of the proceedings on the ground of its insufficiency 
in statement of a cause of action. 


2. : ———: Review. Where sueh an attack on the plead'ng is 
delayed until in this court on appeal, it will be liberally con- 
strued. 


3. Contracts: Pano Trstinony. A written contract, the meaning 
of which is ecrtain and patent from its terms, may not be varied 
by direct explanation or interpretation in oral testimony. 


4, : Construction. If the meaning of a written con- 


tract is not entirely free from ambiguity or obscurity, or it may 
be capable of two constructions, acts of the parties to it during 
and in its performance, and other circumstanecs which tend to 
an expesition of its true import, or to show the construction 
which such parties have placed upon it, are admissible; and its 
interpretation in the light of such facts and testimony may be 
cominitted to the jury under proper instructions from the court, 


Error from the district court of Douglas county. 
Tried below before Iuyson, J. Reversed. 


Ed P. Smith and Janes B. Shecan, for plaintiff in error. 
EL W. Simeral and William Simeral, contra. 


Harrison, C. J. 


This action was commenced by the defendant in error 
in the county court of Douglas county, and from the judg- 
ment rendered an appeal was taken to the district court, 
wherein of the pleadings there was an amended petition. 
in which the cause of action was stated as follows: 

“Comes now the said plaintiff and shows to the court 
that the said defendant is indebted to him in the sum 
of $396, with interest thereon from the 1st day of April, 
1893, due for work aud jiabor as a clerk under a written 
agreement entered into between this plaintiff and de- 
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fendant, whereby said defendant agreed to employ this 
plaintiff for the period of one year from the 4th day of 
April, 1892, to the 4th day of April, 1898, a copy of 
which said agreement is attached to this petition and 
made a part hereof.” 


Exhibit A is as follows: 


“April 1, 1892. Between Misner and Latenser. En- 
gagement by the year; $150 for six months, $125 for sec- 
ond six months. JOHN LATENSER.” 

In the answer it was pleaded: “Defendant admits that 
he employed the plaintiff to work for him as a clerk, 
which verbal contract was not to be performed within 
one year from the making thereof, and was conditioned 
upon the defendant having work for the plaintiff to per- . 
form; that the plaintiff was to be compensated for his 
services so rendered at the rate of $150 for the first six 
months and $125 for the second six months;” and fur- 
ther, that the defendant in error had been paid in full 
for all labor perforined for the plaintiff in error. The re- 
ply was a general denial, and of the issues joined there 
was a trial and from the judgment rendered error pro- 
ceedings have been prosecuted. 

No objection to the petition was made in either the 
county court or district court, but it is in this court, for 
the first time during the entire proceedings in the case, 
insisted that the petition is insufficient in that there is 
not a cause of action stated therein. The pleading at- 
tacked is quite brief and somewhat indefinite and in- 
complete, but construed liberally, as a pleading must 
be when the attack is delayed until the stage of the pro- 
ceedings at which it is herein made, may be said to set 
out a cause of action for the non-payment of an amount 
due for work and labor performed under the contract 
which was attached to and made a part of the pleading. 
The contract upon which the action was predicated was 
on the part of defendant in error proffered in evidence 
and finally received. Subsequent to its reception, and 
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during the examination in chief of the defendant in 
error, the following occurred with reference to it and its 
terms: 

Q. “I will ask you to state what this $150 for six 
months—what that had reference to.” 

Mr. Sheean: “Object to that, as immaterial, irrele- 
vant, and incompetent, the contract itself being the best 
evidence of its contents, the same being in writing and 
in evidence.” 

The court: “The objection is overruled.” (Defendant 
excepts.) 

A. “It was an agreement to pay me $150 a month for 
the first six months, and $125 a month for the second 
six months.” 

That the foregoing testimony was received is the sub- 
ject of complaint in one of the assignments of error. The 
contract was not so doubtful of import as to be inexplica- 
ble or without an intelligent meaning in and of itself, 
unaided by extrinsic evidence. There was a direct inter- 
pretation suggested by and within its words relative to 
the sums to be paid and for what extent of time each sum 
named was the agreed compensation for. the labor to be 
performed; hence it was not competent or properly al- 
lowable that the witness should state what the contract 
was in the particulars in which he did, and thus add to 
its written terms two or three words which materially 
altered its direct. and more patent significance. It may 
be said, and correctly, that there was some ambiguity in 
the contract in its reference to the time for which each 
of the two amounts stated was to be payment,—whether 
each for six months, or each for one mouth of the six to 
which by the plain and direct import of the contract it 
seemed to be made applicable; and doubtless it would 
have been proper to allow the jury to consider, under 
explicit instructions on the subject, the contract in con- 
nection with the pertinent facts and circumstances de- 
veloped in evidence, the acts of the parties under and by 
virtue of the agreement, such as the payments made, etc., 
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in the light of which a true construction of the portion 
of the contract to which we have referred might have 
been reached, or the interpretation which the parties 
themselves placed thereon might have been ascertained. 
The error committed jin the admission of the testimony 
in relation to the meaning of the contract was of a na- 
ture calculated to prejudice the rights of plaintiff in error 
and calls for a reversal of the judgment. 


REVERSED AND REMANDED. 


W. M. Connor ET AL. V. GEORGE BECKER. 
FIrep OcTouer 20,1898. .No. 8328. 


1. Action on Check: imiratTiox or Acrions. An action on a eheek 
by the holder against the maker after demand of the drawe: and 
non-payment is a suit on a written instrument, within the mean- 
ing of section 10 of the Code of Civil Procedure, and the limita- 
tion is five years. 


2, -—— : QuEsTIoN oF Fact: Direcrinc Verpict. Jdfeld, That there 
were questions of fact which should have been submitted to the 
jury, and a peremptory instruction of a verdict was erron ous, 


Error from the district court of Douglas county. 
Tried below before BLAin, J. Reversed. 


Bradley & De Lamatre, for plaintiffs in error. 


References: Heartt v. Rhodes, 66 Ill. 351; Seroqgin v. 
McClelland, 87 Neb. 644; Little v. Blunt, 9 Pick. [Mass.] 
488; Wenman v. Mohawk Ins. Co., 13 Wend. [N. Y.] 267; 
Brush v. Barrett, 82 N. Y. 400; Norton v. Lilam, 2 M. & 
W. [Eng.] 461; Burnham v, Allen, 1 Gray [Mass.] 496; 
New Hope Delaware Bridge Co. v. Perry, 11 Ill. 467; Purst 
Nat. Bank of Wymore v. Miller, 37 Neb. 500; Holmes »v. 
Briggs, 17 Am. St. Rep. [Pa.] 804; Lord v. State, 17 Neb. 
526; Bailey v. State, 36 Neb. 808; Hower v. Aultman, 27 
Neb. 251; Arapahoe Village v, Albce, 24 Neb. 244; May 
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v. School District, 22 Neb. 205; Mcmphill v. Yerkes, 19 Am. 

St. Rep. [Pa.] 609; Fonner v. Smith, 31 Neb. 107; Hoyt 

v. Sceley, 18 Conn. 358; Kdgerton v. Wachter, 9 Neb. 500. 


Charles Offutt and Charles S. Lobingier, contra. 


References: Lonner v. Smith, 31 Neb. 107; Platt v. 
Black, 10 O. C. C. 499; Regers v. Durant, 140 U. 8. 298; 
Foote v. Farmer, 14 So. Rep. [Miss.] 445; Tulcott v. Mrst 
Nat. Bank, 36 Pac. Rep. [Kan.] 1066; IJertwick v. Na- 
tional City, 86 Pac. Rep. [Cal.] 667; MKnight v. St. Louis, 1. 
M. &é 8. &. Co., 30 N. BE. Rep. [T.] 548; Afiler v. Thomson, 
3 Man. & Gr. [Eng.] 576; Forbes v. Thomas, 22 Neb. 541; 
Brown v. Rollins, 44 N. WW. 446; Conrad v. Nall, 24 Mich. 
274; Hart v. State, 14 Neb. 572; Hards v. Platte Valley 
Improvement Co., 46 Neb. 709; Osborne v. Kline, 18 Neb, 
344. 


HARRISON, C. J. 


In this, a suit on a check against the drawer thereof, 
the instrument having been presented for payment to the 
bank to which it was directed and not paid, the defense 
interposed by plea in the answer was that of the bar of 
limitation of the cause of action. At the close of the 
introduction of the evidence, the trial being to a jury, 
the presiding judge instructed a verdict for the defend- 
ant, which was returned, and in the due course of pro- 
cedure an accordant judgment wag rendered thereon. 
The plaintiffs present the case to this court for review. 

It is contended for the plaintiffs that the claim in snit 
was of such a nature that an action thereon was not 
barred by limitation until the expiration of five years 
from the time of its accrual; while for the defendant it is 
insisted that it was of the causes upon which suit must 
be commenced within four years. The sections of the 
statutes to which reference is made in the arguments are 
as follows: 

“Sec. 10. Within five years, an action upon a specialty, 
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or any agreement, contract, or promise in writing or for- 
eign judgment.” 

“Sec. 11. Within four years, an action upon a con- 
tract, not in writing, expressed or implied; an action 
upon a liability created by statute other than a forfeit- 
ure or penalty.” 

“Sec. 15. Actions brought for damages, growing out 
of the failure, or want of consideration of contracts, ex- 
pressed or implied, or for the recovery of money paid 
upon contracts, express or implied, the consideration of 
which has wholly or in part failed, shall be brought 
within four years.” 

In 2 Daniel, Negotiable Instruments, section 1566, it is 
stated: “A check is (1) a draft or order (2) upon a bank 
or banking house, (3) purporting to be drawn upon a de- 
posit of funds (4) for the payment at all events of a cer- 
tain sum of money, (5) to a certain person thercin named, 
or to him or his order, or to bearer, and (6) payable in- 
stantly on demand;” and the author quotes from other 
text-writers as follows: “‘A check is a brief draft or 
order on a bank or banking house, directing it to pay a 
certain sum of money,’ says Parsons (vol. 2, N. & B. 57). 
‘A check drawn on a bank is a bill of exchange payable 
on demand.’ (Edward, Bills, 396.) ‘A check on a banker 
is, in legal effect, an inland bill of exchange drawn on a 
banker, payable to bearer on demand.’ (Byles, Bills 
[Sharswood’s ed.] 14.) ‘A check is a written order 
or request addressed to a bank, or to persons carrying on 
the business of bankers, by a party having money in 
their hands, requesting them to pay on presentment to 
another person, or to him or bearer, or to him or order, 
a certain sum of money specified in the instrument.’ 
(Story, Promissory Notes 487.) Chitty’s definition is 
substantially the same as Story’s. (Chitty, Bills [138th 
Am. ed.] (511) 578.)” A check may be regarded as sub- 
stantially an inland bill of exchange. (Bickford v. Bank, 
42 Ill. 238; Rownds v. Smith, 42 Tl. 245.) “A check is a 
bill of exchange drawn by a customer on his banker, 


346 NEBRASKA REPORTS. [ VOL. 56 


Connor v. Becker. 


payable on demand, and is governed by the rules relat- 
ing to such instruments.” (2 Lawson, Rights, Remedies, 
& Practice sec. 530; Rogers v. Durant, 140 U. 8. 298, 11 
Sup. Ct. Rep. 754.) “The differential traits decidedly 
preponderate; and the more correct method is to treat 
the check as an altogether independent and distinct in- 
strument from the bill of exchange, admitting at the 
same time that in some few specific matters the resem- 
blance between the two instruments is sufficiently strong 
to cause one and the same rule to cover and include them 
both.” (Morse, Banks & Banking [3d ed.] sec. 380.) 

The foregoing but serves to show the general opinion 
which has been expressed relative to the nature and char- 
acteristics of a check and with what other commercial 
paper it is classed. Coming more directly to the point, 
we will say that accompanying every check, and as part 
or elemental of the transaction of its execution and de- 
livery, is the contract or promise of the drawer that the 
party or bank against whom or which it is drawn has 
funds of the drawer to meet it and will on presentment 
pay it. While not expressed in words in the instrument, 
this contract or promise is as much a part of it and evi- 
denced by it as if written on its face, and this agreement 
being so eleniental of every check, the action against the 
drawer, on the instrument, if it is not paid on demand, 
is one predicated or founded on the instrument for the 
breach of the contract or promise thereof. No other or 
further evidence is necessary in an action on a check 
against the drawer thereof to show his promise or con- 
tract than the instrument. Its exhibition in evidence 
proves the agreement. This suit then is on the check 
and not on some independent or implied liability which 
has its origin in the tramsaction in which the check fig- 
ures. The contract and the obligation thereof may be 
likened to that of an indorser of negotiable paper. The 
signature may be all that appears in the instrument, but 
the promise is there, requires no oral testimony to estab- 
lish it, is governed by the rules of written agreements 
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and not by those applicable to verbal ones. (Hoffman 
v. Hollingsworth, 37 N. 1. Rep. [Ind.] 960.) In an action 
on an indorsement the bar of the statute of limitations 
was raised in defense. Simple contracts not in writing 
were barred in six years. Similar contracts in writing 
were barred in fifteen years. It was said in an opinion 
of the supreme court to which the cause had been re- .- 
moved for review: “An indorsement is a written con- 
tract of which the law declares the effect; and when 
counted upon it is the foundation of the action; and a 
plea that the cause of action did not accrue within six 
years is no bur under the statute.” (dLaines v. Tharp, 15 
QO. 130.) The obligation of the drawer of the check “rests 
in” or “grows out of? the instrument immediately, and 
not renvotely, and the suit is on the check,—the written 
instrument,—aud governed by section 10 of the Code 
or the limitation is five years. There has been cited by 
counsel for the defendant the case of Platt v. Black, 10 
O. C. C. 499, in support of the proposition advanced by 
them. In the cause cited the suit was by the bank 
against the maker of a check, who, when the instrunient 
was presented at the bank on which it was drawn, had 
no funds on deposit therein. The bank had paid the 
check and sought a recovery of the amount. The action 
was held net to be on the check, but on an implied prom- 
ise of the maker to repay the drawee. The transaction 
differed materially from the one in the case at bar. The 
right of action did not arise or grow iminediately out of 
the check, but had its source in the act of the bank in 
making the payment and the implied liability of the 
maker of the instrument to repay the amount. The bank 
was moved to do the act by the check, but the liability 
to repay had its immediate and direct origin in the act 
of payment. If the bar had been effectual against this 
action in four years, then the evidence would have estab- 
lished, and without dispute, that the time of limitation 
had fully run and expired prior to the institution of the 
suit, but with the five years to run, the evidence was of 
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such a nature that it should, under proper instructions, 
have been submitted to the jury to determine the ques- 
tion of the time when the defendant became a resident 
of this state to which he removed from Ohio where the 
check was made and given,—whether he had resided here 
five years prior to the commencement of the suit,—being 
a vital one of the issues. 

The judgment must be reversed and the cause re- 
manded. : 

REVERSED AND REMANDED, 


Mark LEvy ET AL. Vv. GEORGE W. CUNNINGHAM ET AL. 
FILED OCTOBER 20,1898. No. 8366. 


1. Parties to Action: DEFENSE. That plaintiffs were not the owners 
of the claim on which the action was predicated and were not 
the real parties in interest were proper matters of defense in 
the case at bar. 


2. Principal and Agent: SIGNATURES: EviprNcr. The instrument 
introduced to show the authority of a party to sign another’s 
name held to be restricted to signatures of the latter as officer 
of w company when necessary in the transaction of its business, 
andl not applicable to his individual affairs. 


3. Evidence: INDOkSEMENTS ON INSTRUMENTS. The offer and recep- 
tion in evidence of certificates of purchases at tax sales do not 
include and make of evidence indorsements of assignments 
thereon, unless the offer was broad enough for such purpose. 


4. : InsTRUCTIONS. It is error to give instructions which treat 
as established a disputed fact as to which there is a conflict in 
the evidenee. 

5. 2 : Issues. An instruction in which it is attempted to 


include all the elements of the issues necessary to a finding for 
one of the parties to a suit and from which is omitted a material 
element is erroneous, and, if given, may furnish cause for re- 
versal of a resultant judgment. 


Isrror from the district court of Adams county. 
Tried below before BEALL, J. Reversed. 
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A. H. Bowen and J. B. Cessna, for plaintiffs in error. 


Tibbets Bros., Merey & Ferris and Batty, Dungan & 
Burton, contra. 


Harrison, C. J. 


In this action, commenced in the district court of 
Adams county, in the petition filed it was of the matters 
alleged that during the year 1891, and for a term which 
had its inception during 1890 and extended to 1892, 
Charles H. Paul was treasurer of Adams county, and 
the other parties named as defendants were his sureties 
on his bond as such treasurer; also that “On the 18th 
day of November, 1891, one J ames L. Britton, being then 
the owner of the legal title to the same, sent to said 
Adams county treasurer, Charles H. Paul, the following 
tax certificates, among others, to-wit: Numbers 684, 685, 
868, 869, 990, 991, 1018, 1026, 1027, 1032, 1070, 1119, 1120, 
1121, 1132. The lands represented by said certificates 
were purchased by said James L. Britton at the tax sale 
of 1889, held by the said Charles I. Paul, treasurer of 
Adams county, Nebraska, and said certificates were re- 
ceived from the said treasurer, Charles If. Paul, by the 
said James L. Britton, and each of the said certificates 
bears date the Sth day of November, 1889, and plaintiffs 
allege that said tax certificates were sent by the said 
James L. Britton to the said Charles H. Paul, treasurer, 
some time in the month of November, 1891, and were re- 
ceived by the said Charles H. Paul, treasurer, prior to 
and not later than the 25th day of November, 1291, and 
said certificates were so sent to the said treasurer, 
together with other certificates, in pursuance of an ar- 
rangement, understanding, and custom by which certifi- 
cates were to be sent on for a remittance of all redemp- 
tion moneys paid in thereon, or for the issuance of tax 
deeds, as the case might be.” It was further pleaded 
that prior to the time the certificates were forwarded to 
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the treasurer redemption had been made of the real 
estate described therein and the money was in the hands 
of the treasurer for the owner of the certificates; that 
the treasurer failed and refused to pay the said money 
to James L. Britton and did not account to his successor 
in office for the same. It was further stated that “On 
the 5th day of December, 1893, the said James L. Britton 
sold, transferred, and assigned all his right, title, and 
interest in and to the above described certificates, re- 
demption money, and costs, and all his rights thereunder, 
to the plaintiff George W. Cunningham, for the use and 
benefit of the plaintiff, the National Bond & Debenture 
Company, and the said plaintiff George W. Cunningham 
now holds the legal title,to the same for and on behalf 
of said National Bond & Debenture Company. Plain- 
tiffs allege that not less than thirty days subsequent to 
said assignment the said James L. Britton departed this 
life.” The answers of the defendants, now plaintiffs in 
error, put in issue the parties petitioners’ ownership of 
the certificates and their right as real parties in interest 
to maintain the action. A trial resulted in a verdict and 
judgment for the complainants and the unsuccessful 
parties have prosecuted error proceedings. 

It was assigned specifically that the trial court erred 
in giving to the jury paragraphs numbered 2, 3 4, and 
8 of the charge; they read as follows: 

“2. The jury are instructed that when redemption 
money is paid to a county treasurer or his deputy, such 
moneys are held by the treasurer subject to the order 
of the holder of the tax certificates in redemption of 
which said moneys are paid, and if the treasurer fails to 
pay over such moneys on demand, then the treasurer and 
the sureties on his official bond became absolutely liable 
therefor to the owner of the tax certificates so redeemed. 
Tf, therefore, you find from the evidence that the redemp- 
tion money in controversy was paid to Charlies H. Paul, 
treasurer, or to his deputy, and that a demand was made 
for said money by the owner of the tax certificates, his 
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agent or attorney, and that said Charles H. Paul never 
paid or remitted said money to the owner of said tax 
‘certificates, his agent or attorney, then your verdict must 
be against said Charles H. Paul and the sureties on his 
official bond. 

“3. The jury are instructed that section 119, chapter 
77, article 1, of the Compiled Statutes, provides that 
when redemption money is paid to a county treasurer, 
the said treasurer may charge a fee of 25 cents, and shall 
hold the redemption money paid subject to the order 
of the purchaser, his agent or attorney. Under this stat- 
ute it is the duty of the treasurer to remit or pay over 
such redemption money upon demand being made there- 
for, either by mail or otherwise, by the owner of the tax 
certificates, his agent or attorney. The statute makes 
the treasurer the agent or trustee of the owner of the 
tax certificates, so far as holding or paying over money 
is concerned, and the treasurer has no right or authority 
under the statute to make any charge to the owner of the 
tax certificates for holding or paying over such money. 
The law provides for the compensation of the county 
treasurer, and he is not permitted to make any extra 
charge to the owner of tax certificates for performing his 
duty. If, therefore, you find from the evidence that the 
redemption money in controversy was paid over to 
Charles H. Paul, county treasurer, or to his deputy, and 
a demand was made therefor of Charles H. Paul, treas- 
urer, by the owner of the tax certificates, or his ageut 
or attorney, and such money was not paid to said owner 
of tax certificates or his agent or attorney, then you 
should find for the plaintiffs. 

“4, The jury are instructed that where the law makes 
a public officer an agent or trustee for a certain purpose, 
such officer cannot, by constituting, or attempting to 
constitute, himself a private agent for that purpose, 
evade or avoid liability, either for himself or his bonds- 
men. If, therefore, you find from the evidence that 
Charles H. Paul was the county treasurer of Adams 
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county, Nebraska, that while such treasurer the redemp- 
tion money in controversy was paid to him, then the stat- 
ute constitutes Charles H. Paul the agent or trustee of 
the owner of the tax certificates for holding and paying 
over such money on demand, and if the redemption 
money was demanded of Charles H. Paul by the owner 
of the tax certificates and not paid over, your verdict 
must be for the plaintiffs, regardless of whether Charles 
II. Paul was constituted or attempted to constitute him- 
self a private agent of the owner of the tax certificates 
for the purpose of collecting and remitting redemption 
money, for it was his duty under the law to remit the 
money for all. tax certificates redeemed.” 

“8. If you find from the evidence that there was a 
shortage in the accounts of Charles H. Paul, treasurer, 
at the time he went out of office, and that the redemption 
money in controversy constituted a part of said shortage, 
then you must find for the plaintiffs.” 

Of each it is complained that it was attempted therein 
to state specifically the matters to be determined and on 
which must be based a finding against the complainants, 
and that each ignored the issue of the ownership by de- 
fendants in error of the certificates and their right to 
maintain the action. As is observed in the bricf filed 
for plaintiffs in error the main question of the litigation 
was the defendants in error’s ownership of the certifi- 
cates and right to the action. 

We will now turn our attention to some of the propo- 
sitions advanced in argument for defendants in error 
for the avoidance of the force of the objections raised 
for plaintiffs in error. In the petition the right of the 
pleaders to sue and to recover was predicated on an as- 
signment of the certificates on a specific and particular 
date to one of the parties for the use and benefit of the 
other, and, strictly speaking, could only be properly and 
satisfactorily supported by proof of such an assignment. 

The first contention for defendants in error which we 
will notice is that the defense interposed of their non- 
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ownership and lack of interest in the tause was not en- 
tertainable or of force, and the court should not have in- 
quired into or attempted to adjust differences or possibly 
conflicting claims of defendants in error, and a third 
party not impleaded in the suit. To this we cannot 
agree under the issues and their pleading. It was for 
them to establish that they were the owners of the certifi- 
cates or were the real parties in interest. In this action 
plaintiffs in error were entitled to demand such a show- 
ing. (Schrocder v. Neilson, 839 Neb. 335; Céntral City Bunk 
v. Rice, 44 Neb. 594.) 

Defendants in error offered and were allowed to in- 
troduce proof which tended to establish that the prop- 
erties were purchased by James L. Britton, and in whose 
name the certificates in terms ran for and in behalf of 
the National Bond & Debenture Company, and that such 
company was the real purchaser and owner. The evi- 
dence on this point was conflicting, if indeed it, under 
the issues presented by the pleadings, was available to 
the parties for whom it was urged as forceful. To sus- 
tain the allegations of the petition relative to the trans- 
fer from James L. Britton to the company there was in- 
troduced as the authorization of the assignment of the 
certificates the following: 

“ARKANSAS Crry, KANSAS, October 3, 1893. 

“To Whom it May Concern: Inow all men by these 
presents, that I, the undersigned, James L. Britton, do 
hereby authorize Geo. W. Cunningham to sign my name 
in indorsing checks or drafts received by the National 
Bond & Debenture Company; also to sign my name when- 
ever necessary in the general conduct of the business of 


the National Bond & Debenture Company. 
“JAMES L. BRITron. 


“Subscribed in my presence this 3rd day of October,. 
1893. H. S. Cosurn, 
“Notary Public,” 
And in direct connection the asserted assignment as 


follows: 
27 
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“ARKANSAS Crry, Kansas, December 5, 1893. 

“ror value received, I hereby assign to George W. Cun- 
ningham, for the use and benefit of the National Bond 
& Debenture Company, of Arkansas City, Kansas, the 
following Adams county, Nebraska, tax sale certificates, 
sale of November 8, 1889, viz: Numbers 684, 685, 1119, 
1120, 1121, 1132, 868, 869, 1026, 1027, 990, 991, 1018, 1032, 
and 1070. The property covered by all the above said cer- 
tificates having been redeemed from said tax sale, and 
snit in the name of James L. Britton against Adams 
county having been brought in the district court of 
Adams county, Nebraska, for the recovery of the money 
paid in redemption thereof with interest and costs. The 
said suit shall be continued in my name for the use and 
benefit of the said National Bond & Debenture Company, 
who shall pay all expenses and receive all benefits arising 
from said suit or any other suit brought for the recovery 
of the money paid in redemption as hereinbefore stated. 

“JAMES L. BRITTON, 
By Gro. W. CUNNINGHAM, 
“Fis Attorney in Fact.” 


At the times of the transaction herein involved, James 
L. Britton was secretary and treasurer of the National 
Bond & Debenture Company, and it is strenuously in- 
sisted for the plaintiffs in error that the instrument of 
power to George W. Cunningham did but authorize him 
to sign the name of James L. Britton wherever and when- 
ever it was necessary in the transaction of the general 
business of the National Bond & Debenture Company,— 
and it would no doubt frequently be necessary, being, 
as we have before stated, its secretary and treasurer,— 
and that the authorization had no reference to any pri- 
vate, personal, individual affairs of James L. Britton. A 
careful reading of the instrument in question leads to the 
conclusion contended for by counsel for plaintiffs in 
error. By no fair, reasunable interpretation of it does 
it contain anything which in the least indicates or grants 
any authority to the party designated to sign James I. 
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Britton’s name in matters appertaining to his personal 
and individual affairs. It follows that the assignment in- 
troduced in evidence, which we have quoted, was exe- 
cuted or Britton’s name signed thereto without author- 
ity, and the assignment was of no force. 

The certificates were in the custody of the county 
clerk, who was called as a witness and produced and 
identified them, after which they were received in evi- 
dence. On the back of each there appeared in writing 
the name “James L. Britton.” After their reception in 
evidence a witness who was then being examined as to 
other facts was asked to identify such signatures, and 
stated they were James L. Britton’s. This, it is insisted 
for defendants in error, constituted evidence of an in- 
dorsement of each certificate, and its transfer to the 
bond and debenture company or to George W. Cunning- 
ham for its use and benefit, and conjointly with the fact 
of their being delivered or turned over to George W. 
Cunningham, conclusively established such transfer. 

In this connection reference is made to chapter 17, 
article 1, section 117, Compiled Statutes 1897, which is 
to the effect, or states in terms, that certificates such as 
were these in suit shall be assignable by indorsement. 
All that was done in regard to this signature, according 
to the record, is as follows: 

Q. Did you ever see Britton write? 


A. No, sir. 

. Do you know his signature? 
Q y pS) 
A. Yes, sir. 


Q. Handing witness Exhibits B to P inclusive. State 
to the jury whose signature that is on the back of these 
several exhibits. 

A, That is Mr. Britton’s signature. 

Q. Is the signature on the back of those several ex- 
hibits the signature of the James L. Britton whose name 
is contained as grantee in the several exhibits? 

A. Yes, sir. 

There was no offer or reception of the indorsement as 
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sukstantive evidence of the assignment. The offer and 
reception of the certificates did not include the assign- 
ment or indorsement. It was not offered and received in- 
dependently, and it was.not of the evidence. (Schroeder 
v. Neilson, 39 Neb. 335, 57 N. W. Rep. 993; Noll v. Ken- 
neally, 37 Neb. 879, 56 N. W. Rep. 772; Johuson v. English, 
53 Neb. 530.) This being true, this branch of the argu- 
ment for defendants in error fails. 

In the statement hereinbefore made, that the evidence 
was conflicting in regard to whether the purchases evi- 
denced by the certificates in question were by James L. 
Britton for himself or were for the bond and debenture 
company or its benefit, we referred to the evidence con- 
sidered, exclusive of certain depositions which were 
taken from the record of causes which had been com- 
menced by or for James L. Britton against the county of 
Adams to recover the amouut herein claimed and which 
depositions were not taken in this suit nor in an action 
between the same parties and were never filed in this 
case but were received in evidence; also, exclusive of 
some other documentary evidence obtained from other 
cases. ; 

The trial court erred in instructing the jury as we 
have hereinbefore set forth. An attempt to cover in a 
single paragraph all the elements, which if determined 
established by the evidence or the weight thereof will 
warrant a verdict in favor of parties stated, and omitting 
therefrom a. litigated element of the issues as to which 
the evidence admitted was conflicting, is error. 

There are other assignments of error, but we do not 
deem their discussion necessary at this time. The judg- 
ment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


Ragan, ©., took no part in the decision. 
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HENRY ALBERS, APPELLEE, V. CITY OF OMAHA, 
APPELLANT. 


FILED OCTOBER 20,1898. No. 8343. 


Appeal: TIME To FILE Transcript. This court is without jurisdiction 
to hear a case on appeal unless the transcript of the record is 
filed here within six months after the rendition of the judgment 
or final order sought to be reviewed. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Dismissed. 


W. J. Connell and EL. H. Scott, for appellant. 
William D. Beckett and Wharton & Baird, contra. 


NORVAL, J. 


The board of public works of the city of Omaha, in 
pursuance of an ordinance passed by the mayor and 
council, caused the lots of Henry Albers to be filled with 
earth for the purpose of abating a nuisance occasioned 
by the existence of stagnant water on the property. A 
special tax was levied against the lots by the city author- 
ities to defray the cost of the work, and this action was 
instituted in the court below to enjoin the enforcement of 
said tax. A trial on the merits resulted,in a decree in 
favor of plaintiff, and the city has brought the record 
here for review. 

The cause is docketed in this court as an appeal. 
While the. city attorney has filed a paper assigning cer- 
tain errors in the record and proceedings, he has treated 
the case in the brief filed as being here on appeal. The 
decree was rendered in the district court on May 13, 1895, 
and the transcript was not filed with the clerk of this 
court until March 5, 1896. The cause was not docketed 
in the time prescribed by statute for prosecuting appeals 
to this court, as more than six months had elapsed be- 
tween the entering of the decree and the lodging of the 
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transcript in this court. (Withnell v. City of Omaha, 37 
Neb. 621.) 

The practical result to the city would be no more fav- 
orable if the cause should be treated as being here on 
error. The assessment was assailed, and it was held in- 
valid, because plaintiff had never been notified that his 
lot had been declared a nuisance, and that he was given 
no opportunity to abate the same himself. It has been 
ruled that under the charter governing the city of Omaha 
the owner of a lot is entitled to notice from the municipal 
authorities of the purpose to fill his lot, and an oppor- 
tunity to make the improvement himself, and a special 
tax to pay for the work is invalid where such notice and 
opportunity have not been given. (//orbach v. City of 
Omaha, 54 Neb. 83; Lasbury v. McCague, 56 Neb. 220.) 
Whether this plaintiff received notice to fill his lot was 
the issue tendered by the pleadings, and whether the 
same was established or not was solely a question of fact 
to be determined from a consideration of the evidence 
adduced on the trial. The city filed no motion for a new 
trial; hence it is not entitled to have the evidence re- 
viewed to ascertain whether it sustains the findings and 
decree. (Losure v. Miller, 45 Neb. 465; Gray v. Disbrow, 
36 Neb. 857; Screggin v. National Lumber Co., 41 Neb. 195; 
Brown v. Ritner, 41 Neb. 52.) So that if the cause was 
properly here on error, the decree would necessarily be 
affirmed for want of a motion for a new trial. However, 
as the appeal was not docketed in time, it is 


DISMISSED. 


CHAMPION S. CHASE V. OMAHA LOAN & TruST COMPANY. 
FiLED OcTOBER 20,1898. No. 8324, 


1. Bond for Appeal: County Court. A bond given for the purpose 
of taking an appeal from a judgment rendered by a county court 
is not required to be signed by the appellant, but is sufficient 
if executed by a good and sufficient surety alone. 
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ATTORNEY AS SurEry. A practicing attorney is not a 
proper surety on an appeal undertaking, but if he execute the 
same, the bond is not thereby rendered invalid. 


: County JupcE. A county judge has no authority 
to eliminate from the files an appeal undertaking which he has 
approved, because the bond was signed by a practicing attorney, 


RENEWAL IN APPELLATE CourT. When an insufficient ap- 
peal bond is filed, the appropriate practice is to move in the ap- 
pellate court for an order requiring a renewal of the bond by a 
time to be designated by the court, and in default thereof that 
the appeal be dismissed. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Reversed. 


Simeon Bloom and W. J. Connell, for plaintiff in error. 
I”, A. Brogan, contra. 


NORVAL, J. 


The Omaha Loan & Trust Company recovered a money 
judgment against Champion 8. Chase on November 8, 
1895, in the county court of Douglas county. On the 16th 
day of the same month, and within the time prescribed 
by law, the defendant gave an appeal undertaking signed 
by the surety alone, which was on the same day approved 
by the county judge. Subsequently plaintiff filed a mo- 
tion to strike the undertaking from the files, which was 
sustained, and a new bond ordered to be filed by a speci- 
fied date, the county judge finding “that there is an irreg- 
ularity in the execution of said undertaking, and that the 
same is voidable and should be stricken from the files.” 
A transcript of the proceedings before the county court, 
including a copy of said undertaking, was filed by the 
defendant in the district court on December 5, 1895, and 
within the period fixed by statute for perfecting an ap- 
peal. Plaintiff thereafter filed a motion in the last named 
court to. dismiss the appeal on the following grounds: 
(1.) No appeal bond was given and approved in the trial 
court. (2.) The pretended appeal bond was not executed 
according to law, and was ordered stricken from the files 
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by the county court. (8.) The surety on the bond was 
at the time of its execution a practicing attorney of 
Douglas county. This motion was sustained, and the 
appeal dismissed. To reverse this order defendant pros- 
ecutes error. ‘ 

The first subdivision of the motion is without merit, 
since an appeal undertaking was executed and filed in 
the county court wherein the action was instituted and 
the surety thereon was duly approved by the judge of 
said court. 

Neither the second nor third ground of the motion 
furnished sufficient reason for dismissing the appeal. 
The assignment that “the pretended appeal bond was not 
. executed according to law” was too general to require 

consideration. Moreover, the undertaking was regular 
and valid on its face. True it was not signed by Mr. 
Chase, the principal therein and appellant. But that 
was wholly immaterial, and did not.render the under- 
taking invalid. It has been ruled that a bond given to 
perfect an appeal from a justice’s court is sufficient if 
signed by the surety alone. (Clark v. Strong, 14 Neb. 229; 
- Stump v. Richardson County Bank, 24 Neb. 522.) Appeals 
from the county court are prosecuted in the same mode 
as causes tried in justice’s court. (See Compiled Stat- 
utes, ch. 20, sec. 26.) The fact that the surety on the 
undertaking was a practicing attorney did not render 
the instrument a nullity. An attorney, under section 14, 
chapter 10, Compiled Statutes, is not a proper surety on 
an appeal undertaking, yet if he executes the same as 
surety, and the bond is approved, he is legally bound, 
and cannot escape liability on the ground that he was 
at the time a practicing attorney. The justice might 
have declined to approve this bond because the person 
signing was not a proper surety, but not having done go, 
the obligation was valid; and the fact that the surety 
was an attorney at law furnished no legal cause for strik- 
ing the instrument from the files. (Tessier v. Crowley, 17 
Neb. 207; Luce v. Foster, 42 Neb. 818.) 
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The transcript of the judgment rendered by the county 
court was filed in the district court, together with a copy 
of the appeal bond withim the time fixed by law for dock- 
eting the appeal, which conferred jurisdiction of the 
cause on the last named court. If the appellee was dis- 
satisfied with the appeal bond for any reason, the appro- 
priate practice would have been to file a motion in the 
appellate court for an order requiring a change or re- 
newal of the bond within a time to be fixed by the court, 
and on a failure to comply with such order enter a dis- 
missal. (Galligher v. Wolf, 47 Neb. 589.) The district 
court gave no opportunity to the appellant to give a new 
bond, but peremptorily dismissed the appeal. This was 
substantial error. (Rube v. Cedar County, 35 Neb. 896.) 
The judgment is reversed and the appeal reinstated. 


REVERSED. 


R. K. WELSH V. GEORGE F. BURR ET AL. 
FILED OCTOBER 20,1898. No, 8364. 


1. Reply: Derecrs in ANSWER: Waiver. The filing of a reply is a 
waiver of the right to assail the answer on the ground that 
the averments are not sufficiently definite and certain. 


2. Trial: OPENING AND CLosinc. Where a plaintiff is required to intro- 
duce any evidence in support of his case, he is entitled to first 
introduce his testimony before the jury, and also the right to 
open and close the argument. 


Error from the district court of York county. Tried 
below before BATES, J. Ieversed. 


G. W. Bemis, for plaintiff in error. 
Fr. C. Power, contra. ¢ 


Norval, J. 
This suit was upon a promissory note by the indorsee 
against the makers. The petition alleges the execution 


362 NEBRASKA REPORTS. [ Vou. 56 


Welsh v. Burr. 


and delivery of the instrument declared on to the Royal 
Sewing-Machine Company, the payee mentioned therein, 
the indorsement of the note by it, that the plaintiff is the 
owner thereof, and that no part has been paid except the 
sum of $90 on October 20, 1893. The answer admitted 
the execution and delivery of the note, the payment of 
the $90, denied all other averments of the petition, and 
pleaded that the note was given for the purchase price of 
sewing-machines; averred substantially that the ma- 
chines were sold under a certain warranty, and that they 
failed to comply with the terms thereof. The reply put 
in issue the warranty set up in the answer. The trial 
resulted in a verdict for the defendants, upon which judg- 
ment was subsequently rendered. Plaintiff by means of 
this proceeding seeks a review of the record. 

A point urged for a reversal is the overruling of 
plaintiff’s motion to require the defendants to make their 
answer more definite and certain by stating therein 
whether the warranty relied upon was verbal or written, 
and if verbal, who made it on behalf of the payee. The 
transcript of the record shows that the motion was made 
after plaintiff had filed his reply to the answer. The mo- 
tion was too late to make the ruling thereon available in 
the appellate court. (Stevenson v. Anderson, 12 Neb. 83; 
Fritz v. Grosnicklaus, 20 Neb. 413.) 

After reply plaintiff assailed the answer by motion to 
strike therefrom certain allegations therein, which mo- 
tion was overruled by the court, and the ruling is as- 
signed for error. The decision was proper, since the 
motion was filed after plaintiff had replied to the answer 
of the defendants. (Supra.) 

The trial court refused to permit plaintiff to first intro- 
duce his testimony and to open and close the case to the 
jury. This was-reversible error. ‘The answer put in issue 
the indorsement and transfer of ‘the note by the payee 
and the ownership of the insirument by plaintiff. In this 
state of the pleadings, had no evidence been adduced 
by either party, the verdict must have been for the de- 
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fendants; so that the burden was on the plaintiff, and he 
was entitled to open and close the testimony and the 
arguments to the jury. (Vifquain v. Finch, 15 Neb. 503; 
Rolfe vu. Pilloud, 16 Neb. 21; Osborne v. Kline, 18 Neb. 344; 
Brooks v. Dutcher, 22 Neb. 644; Suiter v. Park Nat. Bank, 
35 Neb. 372; Alizer v. Bristol, 30 Neb. 138; Rea v. Bishop, 
41 Neb. 208; Citizens State Bank v. Baird, 42 Neb. 219.) 

There are argued other assignments of error, but the 
conclusion reached makes their consideration at this 
time unnecessary. The judgment is reversed and the 
cause remanded. 


REVERSED AND REMANDED. 


JOHN W. ARGABRIGHT V. SrATE oF NEBRASKA, 
FILED OCTOBER 20,1898. No. 9945. 


1. Murder: Evipexcre. Evidence examined, and eld sufficient to sus- 
tain a verdict of murder in the first degree. 


+ oe: Instructions. The fourth and thirteenth instruc- 
tions were based upon the evidence adduced on the trial. 


3. Witnesses: ImMpEACIHMENT. The order of introducing testimony 
designated by section 478 of the Criminal Code will not preclude 
a defendant from introducing, in a proper case, testimony to 
impeach a witness examined by the state on rebuttal. 

4, Criminal Law: Orper or Inrropucine TesTimony: Review. The 
order ot introducing testimony in a criminal case resis largely 
in the discretion of the trial court, and an abuse of discretion in 
that regard is sufficient ground for reversal. 


Error to the district court for Nemaha county. Tried 
below before Lerron, J. Reversed. 


W. H. Kelligar and H. A. Lambert, for plaintiff in error. 


FE. Ferneau, County Attorney, C. J. Smyth, Attorney Gen- 
eral, and Hid P. Smith, Deputy Attorney General, for the 
state, 
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Norval, J. 


John W. Argabright was prosecuted by indictment in 
the district court of Nemaha county for the murder of. 
William Smelser. A trial resulted in the conviction of 
the accused of the crime of manslaughter, and the sen- 
tence imposed upon him was reversed by this court at 
the September, 1896, term, for the giving of an erroneous 
instruction, and the cause was remanded to the court 
below for further proceedings. (49 Neb. 760.) The de- 
fendant was a second time placed upon trial, which ter- 
minated in a verdict of murder in the first degree, the 
jury fixing the punishment at imprisonment in the peni- 
tentiary for life, and this was the sentence imposed by 
the court. The record is again before us for review. 

While the motion for a new trial and petition in error 
contain more than fifty assignments of error, the ques- 
tions discussed in argument, and relicd upon to secure 
a reversal, are confined to very narrow limits. The 
first point urged upon our attention is that the verdict 
is not sustained by sufficient evidence. The record shows 
without controversy that the accused was a son-in-law 
of the deceased, William Smelser, and for more than a 
year prior to the tragedy resided in South Omaha, and a 
portion of the time was on the police force of said city. 
His wife and two children lived with him until the fall 
of 1893, when, owing to dumestic trouble between the 
accused and his wife, a separation took place. The wife 
returned to Nemaha county with the children, and made 
their home with her father. In November, 1893, the ac- 
cused went to said county to visit his children, and on the 
road from the railroad station to Smelser’s he met the 
latter, who informed him he could not see the children, 
and warned him to keep off the premises of the deceased. 
On this visit Argabright was permitted to see the baby 
alone, but not the older child. On February 7, 1894, the 
accused made a second trip by rail to Nemaha county, 
riding out from Howe with a Mr. Dressler. On the way 
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they met the deceased, who declined to speak to the de- 
fendant. The latter on February 8 went to the home of 
Mrs. Copeland, a sister of his wife, and sought to arrange 
for seeing his children, but was unsuccessful, and the 
forenoon of the next day he a second time visited Mrs. 
Copeland for the same purpose, and the defendant’s 
father also went to the residence of the deceased to ob- 
tain permission for the accused to see his children, but 
Mr. Smelser refused to make such arrangements, and 
the children were not seen. That night an entertainment 
was given at the Champion schoolhouse, which was at- 
tended by the deceased and his wife, Mrs. Argabright, 
the wife of the accused, and their two children. There 
were also present on that occasion the defendant and 
a number of his relatives. The defendant remained in 
the schoolhouse for some time after the entertainment 
closed and so stationed himself that the Smelser family 
and Mrs. Argabright and the children could not leave 
the building without passing him. As the deceased and 
Mrs. Argabright were leaving the schoolhouse the ac- 
cused intercepted them and attempted to see his boy, 
which deceased informed him he could not do. There- 
upon the defendant drew his revolver and shot William 
.Smelser, causing his instant death. 

The killing is admitted, but it is asserted that there is 
no evidence to establish premeditation, deliberation, and 
malice. A careful perusal of the bill of exceptions con- 
vinces us that this contention is without foundation. It 
was established that defendant, a short time before the 
tragedy, purchased the revolver with which the fatal . 

‘shot was fired, also bought a long-caped mackintosh, 
under which the revolver was concealed the night of the 
tragedy; that before leaving South Omaha he was ad- 
vised by a friend not to take the fire-arm with him on 
his trip to Nemaha county, else he might get into trouble; 
that the defendant related his family difficulties to W. 
H. Beckett, and in that conversation with reference to his 
children and his father-in-law stated to Beckett “that 
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he would have his children or kill the old son-of-a-bitch ;” 
that just before the defendant entered the train at South 
Omaha on February 7 he showed his revolver to James 
Emerick and stated to the latter as he stepped on the 
ears: “T shall surprise you wonderfully when I coine 
back;” and that while the defendant was at the home of 
Mrs. Copeland the day preceding the tragedy he stated 
to her “that he had offered everything that was fair, and 
they would not let him see the children, and that he pro- 
posed to make it hot for them;” and in the same conver- 
sation stated that he would sce the children before a 
week. These facts detailed by disinterested and credible 
witnesses, considered in connection with the actions and 
conduct of the accused at the schoolhouse the night of 
the homicide as detailed by the state’s witnesses, are 
ample to show that the life of the deceased was taken 
with deliberation and premeditation, and that the ver- 
dict is not the result of either passion or prejudice on the 
part of the jury. 

Complaint is made of the fourth and thirteenth in- 
structions given at the request of the state. They are as 
follows: 

“4. The court instructs the jury that the father of an 
infant child has no such vested right in the custody of 
his infant child as to authorize him to take it from its 
mother by force and against her will; and in this case, if 
you find from the evidence that at the time of the tragedy 
the mother of the defendant’s infant child was living 
with her parents, the deceased, and his wife, and they 
together had the custody of this child, defendant would. 
have no right to attempt to take such child from the arms 
of Mrs. Smelser, the wife of the deceased, by force and 
against her will.” 

“13. The court instructs the jury that if you find from 
the evidence that when the deceased made the first as- 
sault upon the defendant he honestiy believed, from the 
conduct and actions of the defendant, that he was at- 
tempting by force to take the child from the arms of the 
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wife of the deceased; and if he had reasonable grounds 
to apprehend such contemplated design on the part of 
the defendant, he had the right to use such force as was 
reasonably necessary to defend the possession of said 
child and to protect himself and family as they passed to 
the door on the way home.” 

The vice imputed to these instructions is that they had 
no application to the evidence adduced on the trial. The 
bill of exceptions records ample testimony tending to es- 
tablish that the accused, as the Smelser family were 
passing towards the door of the schoolhouse, reached for 
the child, and that it was his purpose forcibly to take 
it from the possession of the grandmother, and that when 
the deceased sought to prevent the accused from doing 
so, the latter drew his revolver, and while he did not suc- 
ceed in obtaining the child, he did kill William Smelser. 
The instructions assailed are predicated upon the testi- 
mony, and the criticism brought against them is un- 
founded. 

The defendant, while a witness in his own behalf, gave 
testimony tending to show that at the time the fatal shot 
was fired he was being assaulted by the deceased and 
James Sparks; that during the altercation he was struck 
by the latter and they were both following the defend- 
ant as he retreated towards the door of the schoolhouse. 
On rebuttal the state placed James Sparks upon the wit- 
ness stand, who testified that he did not strike the de- 
fendant on the occasion in question, nor did he attempt 
to do so. After the state had finally rested, the defense 
applied to the court for permission to impeach the wit- 
ness James Sparks by proving that he had stated the 
day following the tragedy, and at other times, to Amos 
Hughs, J. 8. Thomson, William Hughs, and Levi Hughs, 
that he struck the aceused, and had it not been a glanc- 
ing blow it would have knocked him down. The court 
refused to allow such impeaching testimony to be given, 
although the proper foundation for its reception had 
been laid. Counsel for the state attempt to justify this 
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ruling upon the ground that section 478 of the Criminal 
Code fixes the order of proof. The third and fourth sub- 
divisions of said section read as follows:. “3d. The state 
must first produce its evidence; the defendant will then 
produce his evidence. 4th. The state will-then be con- 
fined to rebutting evidence, unless the court for good 
reason, in furtherance of justice, shall permit it to offer 
evidence in chief.” By the foregoing provisions the legis- 
lature has designated the usual order in which testimony 
is to be given upon the trial of a criminal cause. But 
the rule is not an imperative one which must be adhered 
to without deviation, The order of introducing testi- 
mony rests largely in the discretion of the trial court. 
(Basye v. State, 45 Neb. 261; Clough v. State, 7 Neb. 320.) 
In the last case cited, after the testimony for the state 
had closed and the defendant had examined a number 
of the witnesses, counsel for the state were permitted to 
open their case and introduce additional testimony in 
chief. Upon review this practice was sustained by this 
court. Manifestly the order of proof laid down in the 
statute could not be followed in all cases without work- 
ing great injustice. The rule invoked by the prosecu- 
tion in the case at bar would prevent a defendant in any 
criminal action from impeaching a witness called by the 
state on rebuttal, because the prisoner could not know 
before resting his case what witnesses would be exam- 
ined in rebuttal, or what would be their testimony. To 
refuse to allow the defendant to introduce testimony 
to impeach the state’s witness, Sparks, was clearly an 
abuse of discretion. The ruling of the court cannot be 
justified on the ground that the accused could not have 
been prejudiced by the exclusion of the testimony of- 
fered for the purpose of impeachment on the ground that 
the undisputed proofs showed that Sparks did not strike 
the defendant during the altercation. Many of the wit- 
nesses did so testify, but they were contradicted by the 
prisoner while he was being examined as a witness in 
his own behalf. The successful impeachment of Sparks 
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might have caused the jury to accept as true the testi- 
mony of the accused as to what transpired at the school- 
house, and have caused them to return a verdict of man- 
slaughter, if not one for acquittal. We are unable to 
determine, and no disinterested person who reads this 
record could say, with absolute certainty, that the ver- 
dict would have been the one returned had the excluded 
impeachment testimony been admitted. Jor the error 
indicated the judgment is reversed and the cause re- 
manded for a new trial. 


REVERSED AND REMANDED. 


STATE OF NEBRASKA V. HOWARD PAUL. 
FILED OcTOBER 20, 1898. No. 10011. 


1. Physicians: PRACTICE IN VIoLATION or Stature. Under section 
16, article 1, chapter 55, Compiled Statutes, any person not within 
the exceptions prescribed by said article and not having com- 
plicd with its requirements as to certificates and registration, 
who shall for a remuneration operate on, profess to heal, or pre- 
scribe for, or otherwise treat any physical or mental ailment of 
another, is Hable to the penalties of said section, although the 
operations were performed and the medicines were adiministercd 
and given under the direction and charge of a licensed physician 
and surgeon. : 


2. : To make one liable to the penalties of said section 
it is not essential that at or before the treatment of the sick he 
represented, claimed, or advertised himself to be a regular, legal, 
or competent practitioner of medicine. 


EXCEPTIONS to rulings of the district court for Lincoln 
county, Grimes, J., presiding. Filed in the supreme 
court under the provisions of section 515 of the Criminal 
Code. Laceptions sustained. 


J. G. Beeler, for exceptions. 


Neville & Parsons, contra. 
28 : 
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Norval, J. 


In an information filed in the district court of Lincoln 
county Howard Paul was charged in eight counts with 
unlawfully practicing medicine and surgery without a 
license, in violation of section 16, article 1, chapter 55, 
Compiled Statutes. Upon the trial he was acquitted. 
Exceptions were taken by the county attorney to certain 
instructions, and he has brought the case to this court 
under the provisions of section 515 of the Criminal Code. 

At the trial it was admitted that the defendant was 
not a registered physician, and that he had never been 
admitted to practice medicine. It was established that 
one Dr. Bedell, a duly registered physician and surgeon, 
had an office in North Platte and practiced his profes- 
sion in Lincoln county for two years; that he was as- 
sisted in his work by Charles Thorpe,—called “Dr. 
Thorpe” by the witnesses, although not shown to have 
been a registered physician,—and the defendant; and 
that the three operated jointly, and all remuneration for 
their services was divided anmvong them equally, each re- 
ceiving one-third. Evidence was introduced tending to 
show that while Paul assisted in the performance of sur- 
gical operations and administered remedies to the sick 
and infirm, he did so under the directions of Dr. Bedell, a 
regular licensed and registered physician and surgeon. 
The state likewise produced evidence conducing to es- 
tablish that the defendant treated patients without in- 
structions from Dr. Bedell and in his absence. The de- 
fendant tendered the following instruction, which was 
given: “The court instructs the jury that before the 
defendant can be legally found guilty of the offense 
charged, the jurors must be satisfied from the evidence, 
beyorid a reasovable doubt, that the defendant did op- 
erate on, profess to heal, or prescribe for some one of 
the patients mentioned in the information, or that he 
treated them, or some one of them, for a mental or phys- 
ical ailment as a practicing physician; and the court 
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further instructs the jurors that a person not a physi- 
cian or surgeon who gives or applies medicines in quan- 
tities or in a manner as directed by a licensed physician 
in charge of the patient, or who assists a licensed sur- 
geon in charge of an operation and only does what the 
surgeon in charge directs him to do, is not, by reason of 
such acts, practicing medicine or surgery in violation of 
law.” ; 

Tn the fifth instruction given by the court on its own 
motion it is stated: “The defendant has admitted upon 
the witness stand that he has not procured such required 
certificate from the state board of health, and the court 
instructs you that this admission removes from your 
consideration the question of the defendant having pro- 
cured and registered such certificate, and the remain- 
ing question for you to consider and determine is whether 
the state has shown by evidenee, to your satisfaction, 
beyond a reasonable doubt, that the defendant, at the 
time or times in the information charged, was engaged 
in the practice of medicine,—that is, that he operated 
upon the person or persons mentioned in the information 
upon his own account,—profess to heal any of said per- 
sons, or otherwise treated any physical ailments of any 
of said persons named in the information; that is, that 
the defendant so operated, professed to heal, prescribed 
for, or treated said persons, representing, cluiming, or 
advertising himself to be a regular, legal, or competent 
practitioner of medicine; and if you do so find from the 
evidence, to your satisfaction, beyond a reasonable doubt, 
you will then find the defendant guilty, and name in 
your verdict the count or counts in the information you 
so find him guilty.” 

Instruction No. 6 contains the following: “The court. 
further instructs the jury that although you may find 
from the evidence that the defendant assisted in the 
operations and treatments of the persons named in the 
several counts in the information contained, or that he 
ddministered medicines to such persons, or any of them, 
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yet, if the assistance rendered and the medicines admin- 
isteved were done and given under the direction and 
charge of a licensed physician and surgeon and not upon 
the prescription or under the direction of the defendant, 
you will find the defendant not guilty.” 

Exceptions were taken by the prosecutor to, and com- 
plaint is now made of, the giving of the foregoing portion 
of the charge of the court in this case. It is argued that 
said instructions are erroneous in that they authorized 
and required an acquittal in case the jury found that de- 
fendant’s acts were performed under the direction and in- 
structions of a registered physician and surgeon, and 
that the court in its charge excepted from the operation 
of the statute perions not within the contemplation of 
the framers of the law. 

Section 16, article 1, chapter 55, Compiled Statutes, de- 
clares: “Any person not possessing the qualifications for 
the practice of medicine, surgery, or obstetrics, required 
by the provisions of this act, or any person who has not 
complied with the provisions of this act, who shall engage 
in the practice of medicine, surgery, or obstetrics, or any 
of the branches thereof in this state, shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall 
be fined in any sum not less than fifty ($50) dollars nor 
more than three hundred ($300) dollars, and costs of 
prosecution for each offense, and shall stand committed 
until such fine and costs are paid.” Section 17 of the 
same article and chapter defines practitioner of medicine 
and surgery in the following language: “Any person 
shall be regarded as practicing medicine within the 
meaning of this act who shall operate on, profess to heal 
or prescribe for, or otherwise treat any physical or 
mental ailment of another. But nothing in this act shall 
be construed to prohibit gratuitous services in case of 
emergency, and this act shall not apply to commissioned 
surgeons in the United States army and navy, nor to 
nurses in their legitimate occupations, nor to the admin- 
istration of ordinary household remedies.” It will be 
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observed that the legislature, by the foregoing provis- 
ions, has excepted from the operation of the law persons 
belonging to any one of the classes designated in the act, 
and the only proper inference to be drawn is that any 
person other than a registered physician or surgeon not 
embraced in one of such classes who shall “operate on, 
profess to heal or prescribe for, or otherwise treat any 
physical or mental ailment of another,” is, on conviction, 
subject to the penalties prescribed by said section 16 
already quoted. (State v. Buswell, 40 Neb. 158.) We 
think the court in its instructions excepted from the 
force and effect of the statute persons not within the 
meaning of the law. Under the instructions the jury 
were fully warranted to acquit the defendant if he ap- 
plied the remedies under the directions of a licensed phy- 
sician in charge of a patient, or if the defendant merely 
assisted a licensed surgeon in performing an operation 
and did that which such surgeon directed him to do, not- 
withstanding the defendant received one-third of the re- 
muneration paid for such treatment or operation. The 
statute will not bear the interpretation the trial court 
has placed upon it. A person not being a registered phy- - 
sician, nor acting gratuitously under an emergency, nor 
being a commissioned surgeon in the army or navy of 
the United States, nor being in the occupation of a nurse, 
nor administering usual or ordinary houseliold remedies, 
who for a remuneration treats any physical or mental 
ailment of another, is within the condemnation of the 
statute, even though he acted under the directions of a 
registered physician. Any other interpretation would 
do violence to the language employed by the legislature. 
The construction adopted by the trial court would pro- 
tect one not a registered surgeon in the amputation of 
the limb of another, in case the operation was guided by 
the instructions of a registered surgeon. Such interpre- 
tation would nullify and defeat the beneficent object of 
the law. 

The fifth instruction is faulty, in that it makes the rep- 


374 NEBRASKA REPORTS. [ VOL. 56 


Clark v. Neumann, 


resentation, claiming, or advertising of the defendant 
“to be a regular, legal, or competent practitioner of 
medicine” an essential element of the crime, while the 
statute contains no such ingredient of the offense of il- 
legal practice of medicine. Under this instruction, if the 
defendant did not advertise himself to be a regular, legal, 
or competent practitioner of medicine, there could be no 
conviction, though he was not at the time a registered 
physician, and had performed all the acts charged in 
the information prohibited by the statute. The excep- 
tions of the county attorney are sustained. 


EXCEPTIONS SUSTAINED. 


S. H. H. CLARK rr AL., RECEIVERS OF THE UNION Pa- 
CIFIC RAILWAY COMPANY, APPELLANTS, V. H®NRY 
NEUMANN ET UX., APPELLEES. 


FILED OcTORER 20,1898. No. 8365. 


1. Separate Contracts: ENFORCEMENT OF VENDOR’S Lren. Four sepa- 
rate and complete written agreements, contemporaneously exe- 
cuted, claiming no relationship with one another, and each evi- 
dencing the sale of one-quarter of a certain section of land, 
cannot, in an action to enforce a vendor’s lien, be treated as 
interdependent parts of a single, indivisible contract. 


2. Land Contract: lorerirure: WArverR. An attempted forfeiture of 
a land contract will not be effective when both parties subse- 
quently deal with the contract and the land as though there had 
been no rescission, 


3. ———-: ENFORCEMENT OF VEeNDOR’s Lien: TENDER. In an action on 
land contracts to enforce a vendor’s lien, an alleged tender by the 
defendant should be kept good by bringing the money into court. 


4. Equity: Finpines anp Decrre. The findings and decree in an ac- 
tion in equity should respond to all the material issues presented 


by the pleadings. 


APPEAL from the district court of Cheyenne county. 
Heard below before NEVILLE, J. Reversed. 
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W. Rk. Kelly and £. P. Smith, for appellants. 
J. L. Melutosh, contra. 


SULLIVAN, J. 


This action was commenced in the district court to 
foreclose four land contracts executed by the Union Pa- 
cific Railway Company to Henry Neumann on July 17, 
1884. from a decree in favor of the defendants the 
plaintiffs have appealed. Each of the contracts in suit 
was for one-quarter of section 31, in township 14 north, 
of range 47 west of the sixth principal meridian, being 
in Cheyenne county, in this state. The contracts covering 
the north half of the land were numbered, respectively, 
T8084 and 78085; the others were numbered 78086 and 
78087. It seems that the north half of the section is, 
and was at the time of the sale, much more valuable than 
the south half; and that the railroad compauy, with the 
view of making a single sale of the entire tract, fixed its 
average value at $5 per acre. Whether Neumann was 
informed of this fact at the time he purchased the land 
does not appear, as there is in the record no evidence of 
any negotiations preceding the execution of the con- 
tracts. It is shown, however, by his admission that he 
could not have bought the north half of the section with- 
out buying the south half. 

The contention of the receivers is that there was but 
one transaction between the parties, and that the several 
written agreements executed by the company to Mr. 
Neumanu are interdependent parts of a single, indivis- 
ible contract. The difficulty with this position is that 
the contracts claim no relationship with one another. 
Whatever may have been the reason for dividing the 
transaction into four separate and distinct parts it is en- 
tirely certain that such division has been made. Hach 
contract, under the issues of this case, is the exclusive 
evidence of the rights and obligations of the parties re- 
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sulting from the sale of 160 acres of land. No one of the 
contracts contains any reference to any of the others. 
Each fixes the price of the quarter section therein de- 
scribed, imposes on the purchaser the duty ef paying the 
same in ten equal annual installments, reserves to the 
company the right of forfeiture for non-payment, and 
provides for the delivery of a deed of conveyance when 
the full consideration has been paid. The contracts 
themselves are the best and only competent evidence of 
the intention of the parties. Had the company intended 
to reserve a vendor’s lien on all the land as security for 
the entire purchase-money, it is reasonable to suppose 
the evidence of that purpose would have appeared in the 
contracts. To charge the north half of the section with 
the amounts delinquent on the contracts for the south 
half would, doubtless, accomplish substantial justice be- 
tween the parties, but it could not be done without disre- 
garding their express agreement and releasing the com- 
pany from its stipulation to make a deed of conveyance 
for each quarter section as soon as the consideration 
therefor showd be paid. The fact that the company 
would not have sold Neuinann the north half had he not 
purchased the south half at the same time, affords no 
evidence, competent or incompetent, of an understanding 
that the unpaid purchase-money should be a general lien 
on the whole tract. The inference is that the company 
was satisfied with the security for which it contracted. 
If the south half of the section was not adequate security 
for the part of the purchase price apportioned thereto, 
it may be that the personal respousibility of the pur- 
chaser was relied on in severing the transaction. But 
it is needless to speculate in regard to this matter. The 
parties have made their own engagements and put them 
in writing. They must now abide by them. After July 
17, 1885, Neumann made no payments on the contracts 
covering the south half of the section, but the payments 
on the other contracts were punctually made and were 
received by the company up to, and including, the in- 
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stallment which became due in 1892. In 1887, and again 
in 1891, the company notified Neumann that under the 
operation of a forfeiture clause contained in each of the 
contracts, his rights under the contracts covering the 
south half of the land had become forfeited, but that 
the forfeiture would be waived in case the amounts de- 
linquent were paid within thirty days. This conduct 
on the part of the company is pretty conclusive evidence 
that it did not at that time consider the separate agree- 
ments as part of one indivisible contract. The defend- 
ants assign to it a more serious consequence. They in- 
sist that it terminated Neumann’s rights in the lands 
mentioned in the notice of forfeiture, and that the equi- 
table title thereto reverted to and revested in the Union 
Pacific Railway Company. If this is true, the action to 
foreclose these contracts cannot be maintained. When 
Neumann bought the land he inclosed it in one body and 
used it for pasturage. In 1891 or 1892, it is not clear 
which, be removed the fences inclosing the south half of 
the land and rebuilt them about ten feet south of the di- 
vision line between the north half and the south half 
of the section. This fence had five gateways, usually 
open, through which Neumann’s cattle would oceasion- 
ally pass and graze on and range over the south half of 
the section. He was also accustomed to drive his cattle 
across this land in taking them to and bringing them 
back from his grazing lands in Colorado. 

In September, 1891, after the service of the second 
notice of forfeiture, Mr. Lunger, an agent of the com- 
pany, called on Neumann and urged him to pay up the 
amounts delinquent on the contracts 78086 and 78087. 
Neumann stated that he could not do so at that time, 
but that the contracts were in the hands of his agent at 
Denver to sell, and in case a sale was made he would set- 
tle the arrearage. Upon these facts we think the defend- 
ants are not in an attitude to insist that there was an 
effectual rescission of the contracts. ‘They were treated 
py both parties as being in full force and effect. The 
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company recognized their validity and waived the right 
of forfeiture by attempting to enforce them; and Neu- 
mann, by using the land and attempting to dispose of it 
as his own, asserted an interest and ownership which he 
may not now repudiate. He contends, however, that 
having acted on the company’s notice that the contracts 
were rescinded,—having removed the fence and refrained 
from using the land,—the doctrine of estoppel precludes 
the plaintiffs from showing a waiver of the forfeiture. 
A. suflficient answer to this argument is that the evidence 
does not support it. If there had been a forfeiture of 
the contracts, the fence in question, by the terms of the 
contracts, became the property of the company, and the 
act of removal was unlawful. If the use of the land was 
abandoned, it is inconceivable why Neumann should 
keep five open gateways in the fence dividing the two 
halves of the section. The trial court made no finding 
and rendered no decree in relation to the contracts 
numbered 78086 and 78087. The balance due upou 
these contracts should have been ascertained and a de- 
cree of foreclosure rendered thereon according to the 
prayer of the petition. There was a sufficient tender of 
the amonnt due upon contracts 78084 and 78085, and in 
their answer the defendants alleged a willingness to pay 
the same, but did not bring the money into court. Never- 
theless, a decree was rendered unconditionally directing 
the plaintiffs to convey the north half of the land to Mv. 
Neumann. This was erroneous. The decree should pro- 
vide that the amount of the tender be deposited with the 
clerk of the district court by a designated day, and that 
the plaintiffs should execute proper conveyances within 
a limited time thereafter. It should also provide for a 
foreclosure of the contracts in the event of a failure on 
the part of the defendants to bring the money into court 
as directed. The judgment is reversed and the cause re- 
manded to the district court, not fer a new trial, but for 
a decree conforming to the views expressed in this 
opinion. 
REVERSED AND REMANDED. 
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Hrnry FE. Lewis, TRUSTER, APPELLANT, V. GEORGE W. 
HOLDREGE, TRUSTE, BT AL. APPELLEES, AND KENT 
K. HAYDEN, RECEIVER, APPELLANT. 


FILED OcTOBER 20,1898. No. 8080. 


1. Fraudulent Conveyances: Ricurs oF Crepirors. A sale or transfer 
of property in fraud of the rights of creditors of the vendor is 
valid between the parties thereto; and it is void us to such cred- 
itors only to the extent that they are prejudiced thereby. 


2, Assignment of Chose in Action: DEFENSES. The assignee of a non- 
negotiable chose in action takes it subject to all equities exist- 
ing between the original parties. 

3. Equity: Maxims. “Tle who seeks equity must do equity” and come 
into court with clean hands. 


4, 


: Errecr or PLAINTIFE’s Misconpuct: Reiter. A plaintiff 
who does not stand in conscientious relations towards his ad- 
versary, with reference to the claim which is the subject of the 
action, is not entitled to the aid of a court of equity, and will 
be denied affirmative relief, although such claim does not arise 
out of an illegal transaction and is not tainted with actual fraud. 


5.+ : : . If the plaintiff, or his assignor, has been. 
guilty of any misconduct in connection with the transaction out 
of which the claim in suit arose, so that the enforcement of such 
claim would be harsh, unconscionable, and oppressive, a court 
of equity will either decline to grant any relief whatever or grant 
it on such terms as may be just and equitable. 


RvAkanine of case reported in 55 Neb. 173. Deerce 
below affirmed in part. 


A. 8S. Tibbets, Tibbets, Morey & Ferris, L. C. Burr, Cobb 
& Harvey, and Lamb, Adams & Scott, for appellants. 


J. W. Dewcese, Ff. LE. Bishop, and G. AL. Lamberison, 
contra, 
SULLIVAN, J. 


This case is now before us on rehearing. In the former 
opinion (55 Neb. 173) it was held that the transfer of the 
fund and property lere in controversy, by C. W. Mosher 
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to the Western Manufacturing Company, was made in 
fraud of Mosher’s creditors. To that conclusion we still 
adhere. The transfer being fraudulent as to creditors 
was void as to them, but only to the extent that it was 
prejudicial to their rights. Between the parties the as- 
signment was valid and effective. (Baldicin v. Burt, 43 
Neb. 245; Richardson v. Welch, 47 Mich. 309; freeman v. 
Auld, 44 N. Y. 50; Songer v. Partridge, 107 Tl. 529.) 

The transfer by the Western Manufacturing Company 
to Lewis was made in the ordinary course of business for 
a valuable consideration and without notice of the fraud- 
ulent character of his assignor’s title. Under these cir- 
cumstances Lewis took the fund and property free and 
clear of the general claims of Mosher’s creditors. By 
virtue of his garnishment proceedings Hayden, as re- 
ceiver, had, prior to the assignment, obtained a specific 
lien on a small portion of the fund assigned. To the ex- 
tent of this lien the assignment is not effectual; in all 
other respects it is. Consequently the claims of credit- 
ors constitute no bar to this action. 

The appellees, however, insist that a court of equity 
will not lend its aid to the enforcement of so unconscion- 
able a claim against them. We will now inquire into the 
merits of this contention. The assignee of a non-nego- 
tiable chose in action, in the absence of special circum- 
stances, takes it subject to all equities existing between 
the original parties. He cannot enforce it unless his 
assignor could. ‘he transfer does not strengthen the 
claim. In other words, the debtor loses nothing by 
reason of the assignment and is in no worse position 
than if the assignment had not been made. (2 Am. & 
Bug. Ency. of Law [2d ed.] 1080; Clark, Contracts, 536; 
Roberts v. Clelland, 82 Ill. 588; Commercial Nat. Bank v. 
Burch, 141 Ill. 519; Wing v. Page, 62 Ia. 87; Warner v. 
Whittaker, 6 Mich. 133, 72 Am. Dec. 65; Willis v. Twam- 
bicy, 13 Mass. 264; Callanan vo. Hdwards, 32 N: Y. 488; 
Littlefield v. Albany County Bank, 97 N.Y. 581.) 

The rights of Lewis against Holdrege and his associ- 
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ates are, therefore, no greater than those which Mosher 
would possess were he, in the absence of an assignment, 
attempting to prosecute the action. How would Mosher 
stand as plaintiff in the case? The primary purpose of 
the suit is to determine the plaintiff’s right, as assignee 
of Mosher, to a one-tenth interest in the sum of $4,451.83 
deposited by Holdrege, as trustee for the syndicate, in 
the Capital National Bank, and which was lost by the 
failure of that institution. A further and subordinate 
end sought to be attained is a decree establishing the 
validity and general effectiveness of the assignment. 
The money was deposited in the bank at the instance of 
Mosher. As president of the bank, and without the 
knowledge of his associates, he diverted more than a 
half-million dollars of the bank’s funds to his own use 
and so completely wrecked it. In other words, he de- 
liberately pursued a line of dishonest conduct which he 
knew would inevitably result in the loss of the syndi- 
cate’s money. He was under a moral obligation to make 
good this loss to his associates, and if he were solvent 
a legal liability could be enforced through an action 
brought against him by the receiver for the benefit of 
all the creditors. Both in the character of debtor and 
a stockholder he was liable througb the bank to its 
creditors. 

It will be conceded that the demand of the syndicate 
against the bank could not be made the basis of a legal 
or equitable action against Mosher, and that it does not 
constitute a technical set-off or counter-claim. Never- 
theless, we are entirely satisfied that the plaintiff has 
no absolute right to the assistance of a court of equity 
for the unconditional enforcement of his claim. The 
main purpose of the suit being to obtain a decree which 
would require the syndicate to pay Mosher’s assignee 
one-tenth of the amount which the syndicate lost through 
Mosher’s deliberate, intentional, and criminal conduct, 
and for a considerable portion of which he is now indi- 
rectly liable, the remedy sought would seem to be excep- 
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. tionally unjust, harsh, and oppressive. A court that 
would unconditionally grant such relief would not be 
worthy to be called a court of conscience. ‘He who seeks 
equity must do equity” and come into court with clean 
hands. The misconduct of Mosher was intimately con- 
nected with the entire matter in litigation here. It was 
in relation to a part of the common fund and property 
which is the subject of this action. The court might, 
therefore, according to the settled maxims of equity 
jurisprudence, decline to act at plaintiff’s instance. Dis- 
cussing the principle on which courts of equity refuse to 
aid in the enforcement of unconscionable claims, Mr. 
Pomeroy says: “It assumes that the suitor asking the 
aid of a court of equity has himself been guilty of con- 
duct in violation of the fundamental conceptions of 
equity jurisprudenee, and therefore refuses him all recog- 
nition and relief with reference to the subject-matter or 
transaction in question. It says that whenever a party 
who, as actor, seeks to set the judicial machinery in mo- 
tion and obtain some remedy, has violated conscience, 
or good faith, or other equitable principle, in his prior 
conduct, then the doors of the court will be shut against 
him in limine; the court will refuse to interfere on his 
behalf, to acknowledge his right, or to award him any 
remedy.” (1 Pomeroy, Equity Jurisprudence, sec. 397.) 
A. familiar illustration of the doctrine is fuund in cases 
where courts have declined to grant specific performance 
of valid contracts because unfairly obtained. The plain- 
tiff in this case bases his action upon an unconscionable 
claim. He occupies no higher ground than his assignor. 
Without offering to do equity he has no claim upon a 
court of censcience. The district court, however, ren- 
dered a decree establishing his claim to the fund and 
property of the syndicate charged with a lien in favor 
of the appellees for the Joss sustained by them in conse- 
quence of the failure of the Capital National Bank, and 
that decree, being one that does complete justice between 
the parties, will be affirmed. The correctness of the judg- 
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ment, heretofore rendered, dismissing the case as to the 
receiver, is not questioned and will not be disturbed. 


AFFIRMED. 


JAMES 8S. THOMAS V. NEBRASKA MOLINE PLOW COMPANY. 


FiIneED OCTOBER 20,1898. No. 8311. 


Bp 


. Contracts: PanoL EvIpENcE. In an action between the parties to 
a valid written contract it is a general rule of evidence that parol 
testimony touching an antecedent or contemporancous ugree- 
ment in relation to the same matter cannot be received to vary, 
add to, or subtract from the terms of the written instrument. 


2. Depositions: PRESUMPTIONS ON APPEAL. Depositions filed in a 
lower court are presumed, in the absence of proof to the con- 
trary, to have been transmitted to the district court within the 
time limited by the statute for that purpose. 


: Fite Mark. An objection to the reading of deposi- 
tions, based on the fact that they did not bear the clerk’s file 
mark showing that they had been filed more than one day be-- 
fore the trial, was properly overruled where it appeared that 
such depositions had been taken and used in the lower court and 
had been for a long time among the files of the case in the dis- 
trict court. 


4. Trial to Court: Eviprence. Where a cause is tried without a jury, 
it will be presumed that the court considered only competent 
evidence in reaching a conclusion. 


Error from the district court of Dawson county. 
Tried below before NEviuLE, J. Affirmed. 


FE. A. Cook, for plaintiff in error. 
William Gaslin, contra. 


SULLIVAN, J. 


This action to recover on a promissory note was 
brought originally in the county court of Dawson county 
and appealed therefrom to the district court. The de- 
fense pleaded and relied upon at the trial was an oral 
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agreement extending the time of payment. The alleged 
contract for extension of time was denied by the plain- 
tiff. The agreement which the defendant attempted to 
establish seems to have been made, if at all, at the time 
the note was executed and as part of the same transac- 
tion. Such being the case, all of the testimony in sup- 
port of the defense was received in violation of a funda- 
mental rule of evidence, and the court who tried the 
cause without the aid of a jury was justified in disre- 
garding it. The note itself was the appointed repository 
and exclusive evidence of the contract between the par- 
ties. A variant agreement co-incidently made could not 
be shown by parol testimony. But if all the evidence 
produced and received on the trial were competent and 
entitled to be considered, the finding of the court would 
still be sustained by sufficient proof. 

Depositions taken and filed in the county court while 
the action was there pending were read in evidence on 
the trial in the district court over an objection of the de- 
fendant grounded on the fact that such depositions did 
not bear the clerk’s file mark showing that they had been 
filed in his office at least one day before the day of the 
trial. The depositions had been among the files of the 
case for months. They had evidently been used on the 
trial in the county court and were presumably trans- 

‘mitted to the district court by the county judge in per- 
formance of the duty imposed on him by law. They were 
legally filed in the office of the clerk before the issues 
were joined, although that fact was not evidenced in the 
usual way. If defendant was entitled to be heard in the 
district court on exceptions to these depositions, he had 
ample opportunity to present his exceptions before the 
day of trial. There is anotbcr reason why there is no 
merit in this assignment o:« error. The evidence con- 
tained in the depositions was in rebuttal of the testi- 
mony offered by the defendant to establish a parol con- 
temporaneous agreement modifying the written contract 
on which the action was predicated. The evidence of the 
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defendant upon this point being incompetént, that con- 
tained in the depositions was immaterial, and, therefore, 
did not influence the judgment of the court in any degree. 
These are the only questions argued in the brief of coun- 
sel for defendant. The judgment is 


AFFIRMED. 


ANN E. CAMPBELL, APPELLEE, V. MARC A. UPTON ET AL, 
IMPLEADED WITH WINFIELD S. MAYNE, APPELLANT. 


FILED OcToRER 20,1898. No. 8345. 


‘ 


Mortgage Foreclosure: LimiraTion or Actions. An action to fore- 
close a real estate mortgage, given to secure a noté, bond, or 
other written evidence of indebtedness, may be commenced at 
any time within ten years after the cause of action accrues. 


APPEAL from the district court of Douglas county. 
Tried below before DuFrrib, J. Affirmed. 


Winfield S. Strawn, for appellant. 
J. W. Woodrough, contra. 


SULLIVAN, J. 


Nothing would be gained by a delineation of the events 
out of which this controversy has emerged. The precise 
question to be determined is whether a suit to foreclose 
a real estate mortgage, securing a debt evidenced by 
promissory notes, may be maintained after the right of 
action on such notes has become barred by the statute of 
limitations. 

Section 6 of the Code of Civil Procedure is as follows: 
“An action for the recovery of the title or possession of 
lands, tenements, or hereditaments, can only be brought 
within ten years after the cause of such action shall have 
accrued. This section shall be construed to apply also 
to mortgages.” It is contended by counsel for appellant 

29 
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that this section is only applicable to naked mortgages 
and has no reference to such as are incidental to, and 
security for, notes, bonds, or other instruments evidenc- 
ing indebtedness. The argument submitted by the 
learned counsel for appellant in support of this position 
is a strong and persuasive one, but it seems to us the 
question is already settled the other way by precedents 
of controlling authority. (ale v. Christy, 8 Neb. 264; 
Stevenson v. Craig, 12 Neb. 464; Cheney v. Cooper, 14 Neb. 
415; Ierdman v. Marshall, 17 Neb. 252; Cheney v. Wood- 
ruff, 20 Neb. 124; Cacney v. Cumpbell, 28 Neb. 376; AfLer- 
rium v. Goodlett, 36 Neb. 384.) In Herdman v. Marshall, 
supra, it was announced that discussion of the question 
now under consideration was foreclosed by the past ad- 
judications of this court, Retsr, J., remarking that “It 
has so frequently been held that a suit to foreclose a 
mortgage is not barred until the lapse of ten years, that 
it can no longer be considered an open question.” And 
in Cheney v. Campbell, supra, it was said: “This question 
has been so often decided by this court that it is unneces- 
sary again to review it. lor the purpose of foreclosure 
the notes continue as evidence of the debt for ten years 
from the time they become due.” From the rule estab- 
lished by the decisions cited we are not at liberty to de- 
part, even though we may think it rests on an erroneous 
interpretation of the statute. The judgment appealed 
from is , 
AFFIRMED. 


Grorcer H. DowNING, APPELLANT, V. A, I’. LEWIS ET AL., 
APPELLEES. 


FILED OCTOBER 20,1898. No. 8353. 


i. Monopvlies: AntTI-Trust Law: Launpry. A laundry is not 2 


manufacturing establishment within the meaning of chapter 69, 
Session Laws of 1889. 


: MANUFACTURERS. Chapter 69, Session Laws of 1889, 
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was designed to prevent manufacturers and dealers in articles 
of commerce from combining for the purpose of lessening com- 
petition, regulating production, and increasing profits, and to 
secure to the public the benefits of fair competition in trade. 


3. Contracts in Restraint of Trade: AntTI-TRusT Law. All contracts. 
in restraint of trade are not forbidden by the act, but only such 
as are entered into by parties who are “engaged in manufactur- 
ing, selling, or dealing in the same or any like manufacture or 
natural products.” 


: Injuncrion. An agreement in partial restraint of 
trade, which is not within the inhibition of the statute aforesaid, 
is valid and may in a proper case be enforced by injunction. 


APPEAL from the district court of Buffalo county. 
Heard below before GreENnE, J. Reversed. 


Marston & Marston, for appellant. 
W. D. Oldham, E. C. Calkins, and H. V. Calkins, contra. 


SULLIVAN, J. 


On August 6, 1895, the defendants, who are the appel- 
lees herein, sold to the plaintiff George Tl. Downing the 
business and good-will of an establishment conducted by 
them in the city of Kearney and known as the “Lewis 
Laundry.” As ‘part consideration for the purchase price 
agreed upon it was stipulated that the defendants should 
not engage in the laundry business in said city, either 
for themselves or for any other person, for the period of 
five years from August 10, 1895. The alleged violation of 
this agreement by the defendants furnishes the ground 
on which this action to obtain a perpetual injunction is 
predicated. A restraining order allowed at the com- 
mencement of the suit was afterwards dissolved and the 
petition dismissed. The plaintiff appeals. 

The contract in question forbids the defendants from 
engaving in a particular business, in a single city, for a 
limited time. It is supported by a valuable and sufficient 
consideration. The restriction imposed is reasonably 
necessary for the protection of the plaintiff's interests 
and is not an undue interference with, or impairment of, 
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the rights of the public. According to the doctrine of 
the common law as laid down in all the modern cases, the 
agreement, although in partial restraint of business com- 
petition, is entirely valid, and for its effective enforce- 
ment an injunction is the appropriate remedy. (State v. 
Nebraska Distilling Co., 29 Neb. 700; Mollyneaux v. Witten- 
' berg, 39 Neb. 547; Clurk v. Crosby, 87 Vt. 188; Roller v. 
Ott, 14 Kan. 609; Sutton v. Mead, 86 Ky. 156; MModge v. 
Sloan, 107 N. Y. 244; Angier v. Webber, 14 Allen [Mass. ] 
211; Chaplin v. Brown, 83 Ta. 156; 10 Am. & Eng. Ency. 
Law [1st ed.] 948.) 

The defendants, however, contend that the agreement 
is within the inhibition of the anti-trust law of 1889. 
(Session Laws 1889, p. 516, ch. 69.) The first section of 
the act, which is the only one bearing upon the question 
under consideration, is as follows: 

“Section 1. It shall be unlawful for any person or per- 
sous, partnership, company, association, or corporation, 
organized for any purpose whatever, or engaged in the 
manufacture or sale of any article of commerce or con- 
sumption, or for any such person or persons, partnership, 
company, association, or corporation dealing in any 
natural product, to enter into any contract, agreement, 
or combination with any other person or persons, part- 
nership, company, association, or corporation, organized 
and doing business in this state, or in any other state or 
territory and doing business in this state, engaged in the 
manufacturing, selling, or dealing in the same or any 
like manufactured or natural product, whereby a com- 
mon price shall be fixed for any such article or product, 
or whereby the manufacture or sale thereof shall be lim- 
ited or the amount, extent or number of such product to 
be sold or manufactured shall be determined, or whereby 
any one or more of the combining or contracting parties 
shall suspend or cease the sale or manufacture of such 
products, or whereby the products or profits of such 
manufacture or sale shall be made a common fund to be 
divided among the respective persons, partnerships, com- 
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panies, associations, or corporations so entering into such 
contract, agreement, or combination.” 

It seems perfectly plain that a laundry, the business 
of which is to wash and iron linen and other articles 
of wearing apparel and domestic use which have become 
soiled in the service for which they were fabricated, is 
not a manufacturing establishment within the meaning 
of the section quoted. In the common understanding the 
function of a laundry is to make clothes clean rather than 
to make clean clothes. But if it were true that in the 
classification of occupations this business should be as- 
signed to the manufacturing class, still the statute would 
have no application to the case before us. The law was 
intended to redress a well known evil. It was designed 
to prevent manufacturers and dealers in articles of com- 
merce from combining for the purpose of lessening com- 
petition, regulating production, and increasing profits. 
It was intended to secure to the public the bencfits of 
fair competition in trade, and markets in which prices of 
products would be fixed with reference to the natural 
demand and supply. It will be observed that all con- 
tracts in restraint of trade are not forbidden, but only 
such as are entered into by parties who are “engaged in 
manufacturing, selling, or dealing in the same or any 
like manufactured or natural products.” It does not 
appear that Mr. Downing was engaged in the laundry 
business at Kearney or anywhere else when he bought 
the “Lewis Laundry,” and that being so he was not 
within either the letter or spirit of the law. The trans- 
action was not in contravention of the policy of the stat- 
ute, for it did not have any tendency to limit or suppress 
competition. It was not calculated to make washing 
dear by making launderers scarce. The contract was 
lawful and should be enforced. The judgment is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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MARION E. ROBERTSON v. RoBERT BROWN. 
FILED OCTOBER 20,1898. No. 8344, 


Torts: INSTRUCTIONS AS TO WEIGUT OF EVIDENCE: SymMratuy. In an 
action for damages alleged to have been sustained by the wrong- 
ful act of the defendant, plaintiff is entitled to have the evidence 
considered by the jury uninfluenced by considerations of sym- 
pathy or public policy, and an instruction that these considera- 
tions may be properly taken into account in weighing the evi- 
dence is prejudiciously erroneous. 


ERROR from the district court of York county. Tried 
below before Bares, J. Reversed. 


T. H. Bennett and George B. France, for plaintiff in error. 
I. C. Power, contra. 


Ryan, C. 


This action was brought in the district court of York 
county by Marion E. Robertson for the recovery of dam- 
ages because of the alleged seduction by defendant of 
plaintiff's wife and the alienation of her affections. 
There was a trial of the issues, which resulted in a ver- 
dict and judgment for the defendant. 

At the request of the plaintiff the court instructed the 
jury that “the familiar conduct and intimate actions of 
the defendant towards the plaintiff’s wife, and the fact, 
if proven by the evidence, that they were found alone 
together in defendant’s bedroom whiille defendant was 
yet in bed and undressed, is a strong circumstance tend- 
ing to prove that defendant debauched and carnally. 
knew her.” On its own motion the court instructed the 
jury as follows: “Although you find from the evidence 
that the defendant and plaintiff’s wife were found alone 
together in defendant’s bedroom while defendant was 
yet in bed and undressed, the act charged is one that 
tends to degrade the parties, and inflicts great injury 
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upon society, and, if the facts shown by the evidence may 
as well ke explained upon the hypothesis of innocence as 
of guilt, then you should always adopt the former rather 
than the latter hypothesis. And if you find from the evi- 
dence that this act has been fully explained upon the 
hypothesis of innocence, then you should find for the 
defendant.” ‘Thus in one instruction the court tells the 
jury that a state of facts described is a strong circum- 
stance tending to establish plaintiff’s right to recover. 
In the course of the instructions the jury is told after- 
wards that if they can be explained as well on the hy- 
pothesis of innocence as of guilt, these same facts, from 
considerations of sympathy and public policy, should be 
construed favorably to the defendant. Unquestionably 
the jury, in view of these instructions, was confused 
rather than assisted, for in one the court tells them the 
facis constituted strong proof against the defendant and 
in the other treats these same facts as pocsibly capable 
of two constructions. The question to be determined was 
whether or not phuntiff had sustained damage by the 
wrongful conduct of the defendant, and plaintiff was en- 
titled to have that question considered by a jury, unin- 
fluenced by sentimental considerations. ‘To him, if he 
had been wronged as he claimed, it was immaterial that 
-a disclosure of the facts in a court of justice shocked the 
sensibilities of the public and entailed mental suffering 
upon guilty parties. These effects, much as they are to 
be deprecated, ave not chargeable to the plaintiff, if the | 
proof disclosed their existence, but they are the conse- 
quences which the actor risked when he perpetrated the 
wrong. In every case where guilt exists there is a sufti- 
cient temptation to excuse it on mistaken grounds of hu- 
ruanity without the encouragement of courts, whose duty 
it is to administer exact justice between litigants. The 
comments upon the evidence in this case serve to illus- 
trate the wisdom of leaving the consideration of mere 
questions of fact to the jury, uninfluenced by comments 
thereon by the court, For the error in giving the above 
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quoted instruction on its own motion the judgment of 
the district court is reversed. 


REVERSED AND REMANDED. 


VicroRIA HALL, APPELLEE, Vv. WILL H. Crass, APPEL- 
LANT, AND Dora LYON ET AL., APPELLEES. 


FILED OCTOBER 20, 1898. No. 8336, 


1. Freehold Estate: INHERITANCE. An estate less than a freehold is 
not an estate of inheritance, and a freehold estate is one of which 
possession, at the common law, could only be given by livery of 
seisin. Following Crawl v. Harrington, 33 Neb. 107. 


2. Estate or Curtcsy. A surviving husband, whose wife died in 1877, 
was not entitled to an estate of curtesy in lands in which she 
had a mere equitable estate at the time of her death. 


APPEAL from the district court of York county. Heard 
below before Bares, J. Affirmed. 


Harlan & Taylor, for appellant. 
Gilbert Bros., contra. 


Ryan, C. 


In the petition of Victoria Hall filed in the district 
court of York county she alleged that she and her sister, 
Dora Lyon, were the daughters and sole heirs at law of 
Lorina McCully, who died intestate in January, 1877; 
that said Lorina McCully, during her lifetime, was the 
holder of a certain executory contract for the purchase 
of a forty-acre tract from a railroad company, which 
tract was particularly described and was in York county; 
that on said contract she had made four payments; that 
on December 3, 1883, all remaining payments having 
been made as required, this tract was conveyed to the 
“heirs at law” of Lorina McCully by that general desig- 
nation; that on July 6, 1893, an execution was levied on 
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what was described in the return thereof as the “life in- 
terest of John W. McCully,” the surviving husband of 
Lorina McCully, and that said so-called life estate was 
thereunder purchased by Will H. Crabb, to whom it was 
by sheriff’s deed conveyed, after confirmation of the sale. - 
The prayer was for a decree whereby plaintiff and Dora 
McCully might each be adjudged the owner of a one- 
half fee simple title and that the estate claimed by Crabb 
should be adjudged of no validity. By the answer of 
Crabb the interest in the property claimed by him was 
expressly limited to the life estate of John W. McCully 
in the forty-acre tract in controversy. There was a judg: 
ment as prayed, from which Crabb prosecutes this ap- 
peal. 

On the trial the facts were shown to be substantially 
as described in the petition. It will be seen upon an 
analysis of the above statements that when Lorina Me- 
Cully died she was the holder of a contract whereby the 
railroad company had agreed to convey certain real 
property to her; that she had made payments thereon 
which gave her an equitable interest in said land; that 
afterwards, the other payments having been made, the 
railroad company conveyed to the heirs at law of Lorina 
McCully, and that, by purchase at sheriff’s sale; Crabb 
claims to have acquired an estate of curtesy for the life 
of John W. McCully in said forty-acre tract. The death 
of Lorina McCully was in 1877, and to the statute in 
force at that time we must resort to find what estate of 
curtesy, if any, John W. McCully had in land in which 
his wife had a mere equitable interest or title. The 
statute in force was embodied in section 29, chapter 23, 
Compiled Statutes 1885, from which we quote this lan- 
guage: “When any man and his wife shall be seized in 
her right of any estate of inheritance in lands, the hus- 
band shall, on the death of his wife, hold the lands for 
his life, as tenant thereof by curtesy; Provided,” ete. 
The right of the husband to curtesy in 1877 therefore de- 
pended upon the force to be given the words “estate of 
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inheritance” as they are used in the section from which 
we have quoted. These words are used in the section de- 
fining the right of dower of a wife in the lands of which 
her husband is seized during marriage. In Crawl v. Har- 
rington, 33 Neb. 107, the dower right of a wife in the 
lands of her husband was under consideration, and it 
was held by this court that an estate less than a free- 
hold is not an estate of inheritance, and a freehold estate 
was defined as one of which actual possession could, un- 
der the common law, be given only by livery of seisin. 
The equitable interest which Lorina McCully had in the 
land in controversy at the time of her death was less 
than a freehold estate, and consequently, under the au- 
thority akove cited, was not an estate of inheritance. 
Her husband was, therefore, not entitled to a tenancy 
by curtesy in this land, and accordingly the judgment 
of the district court is ; 
APLIRMED. 


CITIZENS STATE BANK OF COUNCIL BLUFIPs, APPELLANT, 
Vv. GEorGH H. WAYMES ET AL, APPELLEES. 


FILED OCTOBER 20,1898. No. 8325. 


Judicial Sale: Vir.e ov PurciAser: Errecr oF OvENING Decrer. 
After setting aside a decrce under the provisions of section 82, 
Code of Civil Procedure, upon the application of a non-resident 
defendant serted with notice of the pendency of the action by 
publication alone, held erroneous upon further procecdings to set 
aside a title acquired by a purchase under the provisions of said 
decree while in force, especially as the bene fides of such purchase 
was not questioned by any pleading. 


APPEAL from the district: court of Douglas county. 
Heard below before AMBROSE, J. Reversed. 


I. R. Andres, Stone & Dairson, Charics O. Wh 
Charles EF. Magoon and Stone & Tiley, for appellant. 


? lon 
LeGiey 


John N. Baldwin and James H. Van Dusen, contra. 


8 
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RYAn, C. 


On September 6, 1892, the Citizens State Bank of Coun- 
cil Bluffs filed its petition in the district court of Douglas 
county asking the foreclosure of a mortgage on a certain 
described lot in the city of Omaha. In the petition it 
was alleged that the notes secured by the mortgage 
sought to be foreclosed, as well as the mortgage itself, 
were made by George H. Haymes, one of the defendants; 
that other defendants, among whom was George E. Gave, 
claimed to have an interest in the mortgaged property 
by virtue of certain deeds held by them, but it was al- 
leged that whatever interest either of said last referred- 
to defendants had in said mortgaged property wais sub- 
ject and inferior to the said mortgage. Service by 
publication of the pendency of the action was completed 
October 7, 1892, upon certain defendants, among whom 
was said Gage. On Deceniber 24, 1892, there was en- 
tered of record the default of all the defendants, and on 
January 6, 1898, there was a decree as prayed, The prop: 
erty affected by the decree was duly advertised and sold 
for the satisfaction thereof to the Citizens State Bank 
of Council Bluffs on March 21, 1893. On March 29, 1893, 
the sale was duly confirmed, and the special master who 
had conducted it was ordered to make a deed to the pur- 
chaser of the premises. On May 3, 1893, there was filed 
a motion in said court in which George E. Gage asked 
that the judgment be opened and he be let in to defend 
for the reasons set forth in his affidavit, which affidavit 
was in this Innguage: “George KE. Gage, being duly 
sworn, ol oath says, that he is the George E. Gage, one 
of the defendarts in the above entitled suit and one of 
the parties against whom the decree in snid cause was 
vendered; that service was had upon him in said action 
by publication only; that during the pendency of said 
action he had no actual notice or knowledge thereof, 
and that the existence of said action first came to his 
knowledge after the sale under the decree entered in 
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said cause was confirmed by the court; and further de- 
ponent saith not.” There was an answer and cross-peti- 
tion filed on May 20, 1898, by Gage, in which there was a 
denial that the Citizens State Bank of Council Bluffs, 
prior to the notes falling due, or at any tine, became the 
owner, or ever was the owner, of said notes and the mort- 
gage securing the same, and a denial that they were ex- 
ecuted for value, but he alleged that they were without 
consideration. There was a general denial in said an- 
swer and crouss-petition of every averment in the petition 
on which there had been a foreclosure, except as such 
iverments were admitted to be true. As a basis for re- 
lief in his said answer and cross-petition George IX. Gage 
alleged his ownership of the premises as to which there 
had been a foreclosure; that service had been made upon 
him by publication alone; that the property was in the 
possession of the purchaser under and by virtue of spe- 
cial master’s deed made in conformity with the terms of 
the decree; that at the time of the original institution of 
‘the action the Citizens State Bank of Council Bluffs was 
not the owner of the notes and mortgage foreclosed, or, 
if it was the owner thereof, it purchased said notes and 
mortgage subsequent to defaults in the terms thereof, 
and while knowing that said notes and mortgage were 
made without consideration and were void; that said 
bank purchased said property at said sale for the sum of 
$4,919.38, which sum did not represent its true value, but 
was very much less than the true value of said property, 
which was worth not less than $6,000; that said bank 
was threatening and was about to dispose of said prop- 
erty, to the irreparable injury of the said Gage, whose 
prayer was, first, for the vacation of the decree and that 
the prayer of the original petition be denied; second, 
that the bank be enjoined from selling or conveying the 
property involved during the pendency of the action; and, 
third, that the bank be required to reconvey the premises 
to said Gage; and for equitable relief. On May 25, 1893, 
the decree was opened. On February 18, 1895 there was 
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filed an answer and cross-petition by Gage in which were 
reiterated the averments of that which had been filed 
on May 20, 18938. The prayer was that the decree be set 
aside and that the bank be required to reconvey the prop- 
erty to Gage. There was issue joined by a lengthy reply, 
and on Deceinber 20, 1895, there was a decree setting 
aside the former decree and requiring the bank to recon- 
vey to Gage the mortgaged premises and quieting title 
to the same in Gage, and the bank appeals. 

It is provided in section 82, Code of Civil Procedure, 
how a judgment rendered on service by publication upon 
the application of a defendant so served may be set aside. 
It is, however, provided in said section as follows: “But 
the title to any property, the subject of the judgment or 
order sought to be opened, which by it, or in consequence 
of it, shall have passed to a purchaser in good faith shall 
not be affected by any proceedings under the section.” 
The application to open the judgment was in conformity 
with the requirements of said section. In the pleading 
of Gage there was no averment of bad faith in the pur- 
chase by the bank. The only fact alleged with reference 
to the purchase was that the property was bought by the 
bank for $4,919.38 when it was in fact worth at least 
$6,000, and this did not impute bad faith, for, if the ap- 
praisement was $6,000, the price was more than two- 
thirds of that sum. By its purchase the bank became 
vested with title while there was no action pending. 
(Scudder v. Sargent, 15 Neb. 102; Keene v. Sallenbach, 15 
Neb. 200.) Section 82, Code of Civil Procedure, furnishes 
a special method whereby certain relief may be had, but 
this, we think, extends no further than the litigation of 
‘ matters which could have been properly put in issue an- 
terior to the entry of the original decree. There is a sav- 
ing clause in this section in favor of the rights of bona 
fide purchasers after decree, but this clause does not pro- 
vide that the bona fides of the purchase may be deter- 
mined in proceedings authorized by that section. As 
there was no action pending after the rendition of judg- 
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ment, an attack upon the validity of the sale made sub- 
sequent thereto was a matter independent of any issues 
involved in the case wherein the non-resident defend- 
ant was permitted to defend. Tis alleged cross-petition, 
whereby he sought to set aside the deed to the bank, was, 
therefore, in the nature of an independent action. If 
without setting aside the decree he had brought an in- 
dependent action against the bank to set aside its title, 
he would, without question, have been required to show 
something more than that the original decree was erro- 
neous. As this was a special proceeding, it should have 
been strictly pursued according to the terms of the stat- 
ute giving it. (Church v. Callihan, 49 Neb. 542.) Aside 
from this consideration, it is certainly clear that only 
such relief can be granted as is warranted by the facts 
pleaded. It was therefore erroneous to set aside the title 
of the bank in this case under the facts pleaded, and the 
judgment of the district court is therefore reversed. 


REVERSED AND REMANDED. 


JOSEPH Eis v. ISAAC HARRIS RT AL. 


FILep OcTosEerR 20,1898. No. 9707. 


1. Equity: Exrry or Decree: PowER or CourT: WAIVER OF OxJEc- 
tions. After an entry of an interlocutory decree finding a de- 
fendant entitled to a foreclosure against property which had 
been conveyed to him, he withdrew his cross-petition and with- 
out objection introduced additional evidence upon and took part 
in the trial of the issue whether or not he held the property in 
dispute in fraud of the rights of creditors of his grantor. Held, 
That he could not complain that the court had‘no power to enter 
a decree on the issue last indicated without formally setting 
aside the interlocutory decree first entered. 


2. Receivers: OBJECTIONS: WAIVER. Where a litigant consented to 
the original appointment of a receiver of property in litigation, 
he was not prejudiced by an order continuing such receivership, 
in view of the fact that a final decree was formally and prop- 
erly entered that he had no interest in the subject-matter of 
the action. 
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Error from the district court of Gage county. Tried 
below before Lerron, J. Affirmed. 


L. M. Pemberton, for piaintiff in error. 
I’, B. Sheldon, E. O. Kretsinger, and EH. R. Fogg, contra. 


Ryan, C. 


This action was brought by Isaac Harris and Jacob 
I’riedman to set aside certain transfers of real property 
and of personal property which had been made by John 
Iellis to his brother, Joseph Ellis. These transfers, it was 
alleged, had been fraudulently made and received as 
against the rights of the firm of Harris & Friedman, which 
firm was a creditor of Jolin Elis at the time of the mak- 
ing of the transfers assailed. There were other creditors 
of John Ellis, who became parties to this action by their 
petitions of intervention, in which, in substance, they 
alleged the same facts and prayed the same relief as had 
been insisted upon by the original plaintiffs. The above 
statements indicate the general nature of the issues 
which were to be tried, and it is unnecessary to describe 
further the pleadings by which they were presented. 

The first question to which we shall devote attention 
is the condition of the judgment entries in this case. 
Irom the first of these we quote as follows: “Now on 
the 30th day of March, 1896, * * * this cause coming 
on to be heard upon the pleadings and evidence, was ar- 
gued by counsel and submitted to the court, and the 
court, being fully advised in the premises, finds that the 
conveyance and bill of sale made by John Ellis to Joseph 
Ellis was intended as a mortgage and is a mortgage, and 
that Joseph Ellis has the rights of a mortgagee in and 
to said property. And the court further finds that it is 
necessary to appoint a receiver in this case to take care 
of the property involved and to recover the same and to 
rent the same. Cause retained for further proof as to the . 
consideration of the making of said mortgage and 
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amount, if any, due on same and foreclosure of said 
mortgage, The plaintiff and the defendants Jolin His, 
Joseph Ellis, and Margaret Ellis and all of the cross- 
petitioners except.” Later in the record we find the fol- 
lowing journal entry: “Now on this 4th day of May, 1897, 
* * * this cause coming on to be heard, cross-petition- 
ers Joseph Ellis, ‘Emery S. Ellis, and Harry O. Ellis, 
allowed to dismiss and withdraw cross-petitions, and de- 
fendant E. R. Foge is allowed to withdraw answer and 
cross-petition to cross-petition of Joseph Ellis, and par- 
ties alowed to introduce further proofs on both sides of 
main cause as if the said cause had never been submitted 
to the court. * * * And now on this 5th day of May, 
1897, * * * this cause coming on to be heard, the evi- 
dence is taken. By consent of parties ex-court reporter 
J. A. O'Keefe is ordered to prepare transcript of evidence 
taken upon former hearing and reporter McLucas is or- 
dered to make transcript of evidence taken at present 
healing.” It is disclosed by the transcript that on June 
19, 1897, there was a submission of the cause on the 
pleadings and evidence, whereupon the record recites: 
“The court finds generally for the plaintiffs and for the 
cross-petitioners Mary A. Reed and Edward R. Fogg as 
receiver of the Nebraska National Bank, and that the 
deeds and bill of sale set out and described in the peti- 
tion of plaintiffs and in the cross-petitions of Mary A. 
Reed and Edward R. Fogg as such receiver, purporting 
to convey the real estate and personal property therein 
described from the defendant Jolin Ellis to the defend- 
ant Joseph Ellis, was executed by the said John Ellis 
with the fraudulent intent and design to place all of 
said property, both real and personal, described in said 
deeds and bill of sale beyond the reach of the creditors 
of the said John Ellis and to hinder, defeat, and delay 
them in .the collection of their debts, against the said 
Jolin Wilis especially to hinder, defeat, and delay the 
collection of the debts of the plaintiff herein and the 
cross-petitioners Mary A. Reed and Edward R. Fogg as 
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receiver, and that said fraudulent design in executing 
said fraudulent conveyance was participated in by the 
defendant Joseph Ellis, and that the said Joseph Ellis 
received all the said real and personal property, and 
every portion of the same, described in said deeds of con- 
veyance and bill of sale charged with a secret trust in 
favor of John Ellis, and with the fraudulent intention 
to aid said John Ellis in placing his said real and per- 
sonal property beyond the reach of the creditors of the 
said John Bllis, especially the plaintiff herein and the 
cross-petitioners Mary A. Reed and Edward R. Fogg as 
receiver.” 

From these excerpts it is made to appear that on March 
30, 1896, there was a trial of the issues, and a finding 
that the written transfers in effeet were mortgages and 
that Joseph Ellis had the rights of a mortgagee. On May 
4, 1897, which was more than a year afterward, Joseph 
‘Ellis dismissed and withdrew his cross-petition. The 
printed record on which this cause was submitted does 
not contain a copy of this cross-petition, hence we can- 
not describe it; but as the court found a right of fore- 
closure in his favor, it is fair to assume that said crogs- 
petition contained averments and a prayer upon which a 
foreclosure could properly be based. When this was 
withdrawn, the issue in the main cause was whether the 
conveyance was fraudnlent and void, and to the order 
permitting the introduction of further evidence perti- 
nent thereto Joseph Ellis interposed no objection; in- 
deed, the additional evidence seems, for the most part, 
to have been adduced in his favor. In the action of the 
court in thus practically setting aside the interlocutory 
decree which had been rendered there was therefore in- 
volved only the question of the power of the court to 
make such an order. 

The interlocutory decree was not one from which an 
appeal or error proceeding could be prosecuted, for it 
was not final. To constitute it a final decree it was nec- 
essary that it should have been one which disposed of 

30 


402 NEBRASKA REPORTS. [Von. 56 


Ellis v. Harris. 


the cause without reserving anything for further con- 
sideration. The distinctions on this head are pointed 
out and illustrated by many authorities in a note in 2 
Daniell, Chancery Practice 994, and they are uniform 
in holding that a decree like the first entered in this case 
is interlocutory, not final, and that, therefore, the court 
had power upon further hearing, upon consent of the 
contending parties, to make other and contradictory find- 
ings upon which a different decree might be entered. Of 
the cases on this subject Fourniquet v. Perkins, 16 How. 
[U. S.] 82, Clark v. Bluir, 14 Fed. Rep. 812, and Kelly 
v. Stanbery, 13 O. 408, are perhaps as instructive as any 
that can be cited. We are convinced that the action of 
the court in treating the interlocutory decree as though 
it had been set aside and in making findings and enter- 
ing a decree inconsistent therewith, upon the introduc- 
tion of additional evidence by all parties without objec- 
tion, was warranted by law and did not prejudice the 
rights of Joseph Ellis, the plaintiff in error herein. The 
cause presents conditions which frequently are found in 
this class of cases. It is possible that if we had been 
trying this case in the first instance we might have 
reached conclusions different from those found by the 
district court of Gage county, and yet, upon considera- 
tion of all the evidence, we cannot say that different 
minds might not reach different results. Under such 
circumstances we cannot say that there was insufficient 
evidence to sustain the findings of the trial court. 

It is complained that there was an order continuing 
the receivership of the property in dispute after the entry 
of the final decree. The original appointment of the re- 
ceiver was upon the agreement of parties, and for this 
reason we presume the complaint is directed merely to 
the continuance of such receivership. In the view which 
we have taken of the proceedings in error in this case, 
there is nv room for the assumption that any prejudice 
was sustained by Joseph Ellis by reason of the property 
in dispute remaining under the management of the re- 
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ceiver, for Joseph Ellis never had any interest therein 
which he could assert as against the rights of the defend- 
ants in error represented by said receiver. 
There is found no error in the record, and the judgment 
of the district court is 
AFFIRMED. 


Ciry oF NortH PLATTE Vv. NORTH PLATTE WATER- 
WorKS COMPANY. 


FILep OcroBER 20,1898. No. 10057. 


1, Municipal Corporations: WaATER-WorRKS: CONTRACTS: VALIDITY OF 
ORDINANCE: PARLIAMENTARY Law. The provisions of subdivis- 
ion 15 of section 69, chapter 14, article 1, Compiled Statutes, em- 
powering cities of the second class of less than 5,000 inhabitants 
to pass ordinances whereby such cities may make contracts with 
and authorize any person, company, or corporation to erect and 
maintain a system of water-works and water supply for a term 
of twenty-five years, and to furnish water to such cities, held 
to fall within the exception contained in section 89 of said chap- 
ter, and, consequently, that an ordinance of that. nature duly 
passed is valid, though not preceded by an appropriation to meet 
its requirements of payments of water rentals. 


2. : : . Where an ordinance authorizing 
the AYCEHON. of water-works and the supply of water through 
hydrants of a certain number and at certain rentals was other- 
.wise duly passed, eld, that a suspension of the rule requiring it 
to be read only once on each of three different days unless this 
rule was suspended, was sufficiently complied with, where there 
were present four councilmen, all of whom voted for the sus- 
pension; the entire council consisting of six members, of whom 
one had resigned and another was absent when the suspension 
took place. 


Error from the district court of Lincoln county. 
Tried below before Norris, J. Affirmed. 


See opinion for references to cases. 
A. F. Parsons and William Neville, for plaintiff im error. 


Marston & Marston and Wilcox & Halligan, contra, 
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RYAN, C. 


In this case there has already been filed an opinion. 
(See North Platte Water-Works Co. v. City of North Platte, 
50 Neb. 853.) When the cause was remanded there was 
filed an amended petition, and thereupon issues having 
been made up, there was a judgment in favor of the 
water-works company for $11,057.90, and the city, by 
proceedings in error, seeks a reversal of this judgment. 

It was alleged in the amended petition that by assign- 
ment the water-works company became entitled to the 
right to perform the conditions required to be performed 
by its assignor and to compensation therefor; that it had 
performed these conditions by putting in certain hy- 
drants through which water was furnished the city after 
the year 1887, and by a supplemental petition this per- 
formance was alleged to have been until January 1, 1898, 
and the prayer was for a balance in the aggregate of 
$11,057.90. In the vpinion in this case above referred to 
there was a full statement of the items making up the 
sum claimed, except as described in the supplemental 
petition, whereby was added a claim for $6,822.47, which, 
as plaintiff alleged, had fallen due since the first petition 
was filed. By a stipulation it was admitted that the 
payments pleaded in the answer were therein correctly 
set forth. Without going into details it must suffice to 
say that these payments were made in the years 1889, 
1890, 1891, 1892, 1893, 1894, 1895, 1896, and 1897, and in 
the aggregate amounted to $18,406.22. We are not ad- 
vised by the petitions why there were no averments show- 
ing for what particular years the hydrant rentals had 
not been paid; neither is this made clear by the stipula- 
tion, for its recitations on this subject were simply of the 
amounts paid in each of the years above enumerated. 

The ordinance by which the city of North Platte au- 
thorized to be furnished the hydrants and the water 
through said hydrants at a stipulated rental was adopted 
July 14, 1887, and was known as ordinance No, 62, It 
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was stipulated that the water-works company had put in 
forty-five hydrants, through which it had furnished water 
from November, 1888, and six additional hydrants, 
through which water -had been furnished from January 1, 
1890. It was further stipulated that in the estimate for 
the years 1886 and 1887 made by the city council no item 
for water supply or hydrant rentals was included and 
that no annual appropriation ordinance was passed 
therefor by said city council in the year 1887. It was 
also stipulated that there was levied and collected on 
the assessments of 1886 and 1887 for water purposes the 
sum of $4,325.80, and that between February 21, 1887, 
and March 18, 1890, there was paid out by said city 
$1,905.30 upon warrants drawn against the water fund of 
said city for purposes other than hydrant rentals, and 
. that no proposition to construct water-works or furnish 
water supply, nor to appropriate money or levy a tax 
therefor, was ever submitted to a vote of the legal voters 
of said city. In the stipulation there was a recitation 
that under the terms of the contract sued on there re- 
mains unpaid the hydrant rental due January 1, 1898, as 
claimed by plaintiff. It will thus be seen that the hy- 
drant rentals are claimed covering a period of eleven 
years, though the contest seems to be over the rentals 
which acarued in two of those years, that is to say, 1886 
and 1887. As to the first of these it was expressly stipu- 
lated that no estimate or appropriation was ever made 
by the city council to meet it, and as to the second the 
stipulation in this respect is silent. In this regard, how- 
ever, it corresponds with the supplemental petition by 
which the amount of $6,822.47 was claimed, for there is 
therein no averment of either an estimate or appropria- 
tion by the city council. As it is not claimed in argu- 
. ment that there had ever been such an estimate made or 
a special appropriation ordinance passed, we shall treat 
that branch of the case as it has been treated by counsel 
for the parties litigant. Under these conditions we have 
presented the question whether or not the city was lia- 
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ble by reason of the provisions of the ordinance passed 
July 14, 1887, in the absence of a ‘special appropriation 
ordinance to meet the hydrant rentals which accrued in 
1888 and at some time preceding January 1, 1898. 

Plaintiff in error relies upon the inhibitions embodied 
in section 89, chapter 14, article 1, Compiled Statutes. 
This section is in this language: “No contract shall be 
hereafter made by the city council or board of trustees, 
or any comiittee or member thereof; and no expense 
shall be incurred by any of the officers or departments 
of the corporation, whether the object of the expenditure 
shall have been ordered by the city council or board of 
trustees or not, unless an appropriation shall have been 
previously made concerning such expense, except as here- 
inafter expressly provided.” ‘To sustain its contention 
of the applicability of the above section to the facts of 
the case at bar plaintiff in error cites City of Blair v. 
Lantry, 21 Neb. 247; Mckthinney v. City of Superior, 32 
Neb. 744; Gutta Percha & Rubber Mfg. Co. v. Village of 
Ogalalta, 40 Neb. 775. 

In City of Blair v. Lantry, supra, the warrant was drawn 
for the payment of the purchase price of land to be used 
for an addition to a cemetery, and it was held invalid 
for the reason that no appropriation had been made to 
meet the expense of such purchase. 

In Mekthinucy v. City of Superior, supra, there was an 
ordinance passed in November, 1889, by the provisions 
of which Robert Guthrie was given permission and au- 
thority to construct and operate an electric light plant 
and power in the city of Superior and, for those purposes, 
granting him the right to use the thoroughfares and pub- 
lic grounds of the city. Afterwards in the same month 
there was passed another ordinance, by which the city 
contracted with Robert Guthrie to pay him $924 per year 
for the period of three years for eleven electric lights 
to be furnished, maintained, and operated by him at such 
points in the city as its council should designate. The 
suit was brought by McElhinney, a resident and tax- 
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payer of the city, against the city council -and Robert 
Guthrie to enjoin said Robert Guthrie from constructing 
said electric light plant or doing any work under the 
franchise granted by the ordinance first above referred 
to and to enjoin him from furnishing for the use of the 
city any electric lights and-to enjoin the council] from 
paying therefor. It was held that the contract for fur- 
nishing the electric lights was void, because no appro- 
priation had been made for the expenditure proposed. 
The contract held void seems to have been entered into 
under a misapprehension of the provisions of chapter 19, 
Laws of 1889, which had been approved March 30 of the 
year just named. That chapter gave cities of the second 
class the right to construct and operate a system of elec- 
tric lights, but did not confer upon such cities the power 
to employ individuals to operate such a system of light- 
ing; therefore, at the time the ordinance was adopted 
whereby contracts were nade with Robert Guthrie, sub- 
division 14, section 69, article 1, chapter 14, Compiled 
Statutes, did not confer authority upon cities of the 
class of North Platte to make contracts for lighting such 
cities by the use of electricity; hence the case of AfcHlhin- 
ney v. City of Superior, supra, though correctly decided in 
view of the existing condition of the statutes of the state, 
affords no precedent for our guidance in this case, as we 
hope to make clear in the further progress of this discus- 
sion. f 

In Gutta Percha & Rubber Mfg. Co. v. Village of Ogalalla, 
supra, the contract was for the purchase of certain fire 
apparatus. In these three cases the general rule laid 
down in City of Blair v. Lantry was applicable, for in each 
there was an attempt to enforce a contract in violation of 
section 89, chapter 14, article 1, Compiled Statutes. In 
the section just referred to there is, however, an excep- 
tion, within which the contracts contemplated in the 
three cases just reviewed were not embraced, and that 
exception was, in effect, that an appropriation was not 
necessary in cases in the statute otherwise expressly pro- 
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vided. By subdivision 15, section 69, of the chapter just 
referred to it is provided that cities of the class in which 
North Platte is embraced may enact ordinances, among 
other things: “To make contracts with and authorize 
any person, company, or corporation to erect and main- 
tain a system of water-works and water supply, and to 
give such contractors the exclusive privilege, for a term 
not exceeding twenty-five (25) years, to lay down in the 
streets and alleys of said city water mains and supply 
pipes, and to furnish water to such city * * * and the 
residents thereof and under such regulations as to price, 
supply, rent of water meters as the council * * * may 
from time to time prescribe by ordinance, for the protec- 
tion of the city.” The power to contract with individuals 
or corporations for a supply of water to be furnished for 
_ the use of the city for a term not excecding twenty-five 
years implies the power to provide that payments shall 
be made as the right to receive them accrues, without 
an appropriation having been previously made with ref- 
erence to the several payments as they shall mature. 
This is evident from the language of section 86 of said 
chapter, which is as follows: “The city council of cities 
and boards of trustees of vUlages shall, within the first 
quarter of each fiscal year, pass an ordinance to be 
termed the annual appropriation bill, in which such cor- 
porate authorities may appropriate such sum or sums of 
money as may be deemed necessary to defray all neces- 
sary expenses and liabilities of such corporation, not ex- 
ceeding in the aggregate the amount of tax authorized 
to be levied during that year; and in such ordinance shall 
specify the objects and purposes for which appropria- 
tions are made, and the amount appropriated for each 
object or purpose. No further appropriations shall be 
made at any other time within such fiscal year unless the 
proposition to make each appropviation has been first 
sanctioned by a majority of the legal voters of such city 
or village, either by a petition signed by them, or at a 
general or special election duly called therefor, and all 
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appropriations shall end with the fiscal year for which 
they were made.” In effect, this section requires an an- 
nual appropriation for expenses which may be incurred 
during the current year, and if within that year the ap- 
propriation is not exhausted, the portion not used be- 
comes unavailing. Clearly, therefore, such an appropria- 
tion could not be made to cover the sums to fall due for 
a period of perhaps twenty-five years. To hold that the 
city could not contract for water or hydrant rentals 
without an antecedent appropriation to defray the sums 
to fall due would effectually prevent the making of con- 
tracts in advance for furnishing water for any period of 
years. We are therefore of the opinion that in the case 
at bar it was not necessary to show an appropriation 
to have been made as a condition precedent indispen- 
sable to a right of recovery of judgment against the city. 

It was stipulated that the city of North Platte was a 
city of the second class of less than 5,000 inhabitants; 
that it was divided into three wards, each of which was 
entitled to two councilmen; that in April, 1897, P. Walsh, 
Matt Hook, James Snyder, and W. J. Roche were elected 
councilmen of said city and M. Oberst and EH. Blanken- 
burg held over; that about June 20, 1897, Matt Hook re- 
signed and the vacancy caused by his resignation was 
filled by appointment about August 1, 1897. In the 
progress of the consideration of the ordinance under 
which the water-works asserts its right to compensation 
the rules were suspended upon the affirmative vote of 
four members of the council, being all who were present 
at the time of such suspension, and under such circum- 
stances and upon a like vote the ordinance was finally 
adopted. It is insisted by plaintiff in error that the ordi- 
nance is not binding upon the city, for the reason that in 
the suspension of the rule above noted there were but 
four affirmative votes, which constituted. but two-thirds 
of the council. Under the provisions of section 79, chap- 
ter 14, Compiled Statutes, ordinances of a general or per- 
manent nature must be fully and distinctly read on three 
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different days, unless three-fourths of the council shall 
dispense with the rule. The ordinance was passed by a 
majority of the entire membership of the council, com- 
posed of six members, so that the proposition now urged 
does not involve the sufficiency of the final vote. The 
sufficiency of the vote for suspension of the rules by the 
four members of the council who were present when the 
rule was suspended is the sole question presented in the 
attempt to show that the ordinance in question is not 
binding upon the city, and this question we shall now 
consider in the light of adjudicated cases. 

In Zeiler v. Central R. Co., 84 Md. 304, these were the 
facts: An ordinance of the mayor and city council of 
Baltimore authorized the defendant to lay railway tracks 
upon certain streets. Plaintiff filed a bill for an injunc- 
tion to restrain the construction of the same, alleging 
that certain rules of procedure of the two branches of 
the city council had been violated in the passage of the 
ordinance, and that it was consequently void. The rules 
is question were substantially as follows: Rule 9. 
Every ordinance shall have two readings on two sepa- 
rate days, unless two-thirds of the members of the branch 
shall by vote otherwise direct. Rule 15. Any standing 
rule may be suspended upon the assent of three-fourths 
of the members present, except rule 9. An ordinance 
was passed under the suspension of the rules, which was 
ordered by the affirmative vote of fourteen members, 
which was two-thirds of the members present, but not 
two-thirds of the entire body. It was held that under 
rule 9 a vote of two-thirds of the members of the branch 
present and voting not being less than a majority, was 
sufficient, and that a vote of two-thirds of all the mem- 
bers of the branch was not necessary. The rule of con- 
struction enforced was that when a rule of the council 
provided that a vote of two-thirds of the members of a 
branch shail be necessary in certain cases, this means 
two-thirds of the members present and voting and consti- 
tuting a quorum, and not two-thirds of all the members 
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elected. In the course of the delivery of the opinion of 
the court Page, J., said: “The question now before us 
must be determined by the proper meaning to be placed 
upon the words ‘members of the branch’ as used in the 
ninth rule. It is now well settled that in all cases a ma- 
jority of a legislative body is a quorum entitled to act for 
the whole body, except, where the power that creates it 
has otherwise directed. In United States v. Ballin, 144 
U.S. 1, the court said: ‘Where a quorum is present, the 
act of the majority of the quorum is the act of the body. 
This has been the rule for all time, except so far as in 
any given case the terms of the organic act under which 
the body is assembled have prescribed specific limita- 
tions.’ There is no act of the state of Maryland that pre- 
scribes what number shall constitute a quorum of either 
of the two branches of the city council. That is deter- 
mined by the comnion law, which fixes the ‘majority as 
the legal body,’ and under the authority granted by the 
‘legislature to ‘settle their rules of procedure’ there exists 
no power in either branch, or both, to fix a greater num- 
ber. (Iciskell v. Mayor and City Council, 65 Md. 152.) In 
that case the court defined a quorum to be ‘that number 
of the body which, when assembled in their proper place, 
will enable them to transact their proper business; or in 
other words, that number that makes a lawful body 
and gives them power to pass a law or ordinance.’ It 
would therefore seem to follow from this that when a 
‘branch’ or ‘the members of a brancl’ are the words used, 
with nothing to qualify them, and in the absence of a 
clear intent to the contrary, they must be taken to mean 
that ‘number of the body that makes a lawful body.’ To 
copstrne the words ‘two-thirds of the members of the 
branch,’ as used in the ninth rule, to mean two-thirds of 
all the members would be to fix a meaning upon them 
that would deprive the majority of their legal power to 
act. It would amount to declaring that a majority, con- 
stituting the lawful body, intended by a rule of proced- 
ure to take away from itself, under certain circum- 
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stances, the power it rightfully has to do the work it was 
assembled to do. We think, therefore, it would be 
anomalous to hold that while a majority is competent to 
do business, a rule made under a power to settle the 
‘mode and manner’ of conducting the business should be 
construed in such a manner as to take away from it the 
power to do business at all, under certain circumstances. 
‘Two-thirds of the members of the branch, we are of 
opinion, means two-thirds of the members voting, not 
being less than a majority; and not two-thirds of all the 
members. This view is fully sustained by authority.” 
To sustain the view above expressed there was cited 
State v. McBride, 4 Mo. 308, in which it was held that the 
requirement of “two-thirds of each house” contemplated 
the most common meaning of that expression, which is 
two-thirds of those constituting a quorum to do business. 
With the same view there was cited Southicorth v. Pal- 
myra & J. R. Co., 2 Mich. 287, in which it was held that 
the requirement of two-thirds of each house contem- 
plated two-thirds of the members present and doing busi- 
ness being a quorum. ‘fo the same effect was Green v. 
Weller, 32 Miss. 700. There was also cited Morton v. 
Comptroller General, 4 8. Car. 463, in which was consid- 
ered the force of a constitutional provision that no law 
creating a debt should take effect until it had been 
passed “by a vote of two-thirds of the members of each 
branch of the general assembly,” and in which, after 
stating that the constitution required the quorum to be 
a majority, the court said: “It [a quorum] is indeed for 
all legal, purposes as much the body to which it apper- 
tains as if all the component parts were present. When, 
therefore, either branch of the genéral assembly is 
spoken of, in the absence of a clear intent to the con- 
trary, the quorum of such body must be understood as 
intended, It would follow that provisions ascertaining 
the mode in which the body shouid divide, in order to 
complete action in any given case, whether by a mere 
majority or by a still greater proportion, must be inter. 
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preted primarily as applicable to the body as legally 
organized at the time such action is taken. If the rule 
is the mere majority rule, a majority of the quorum pres- 
ent and acting is intended; if the rule is that of two- 
thirds, then two-thirds of such quorum must concur for 
such effective action.” 

In Atkins v. Philips, 8 So. Rep. [Fla.] 429, the second 
paragraph of the syllabus correctly summarizes one 
proposition decided, in this language: “Where a munici- 
pal charter act provides that a majority of the mem- 
bers of the council shall be required to form a quorum 
for the transaction of business, and a rule of proceeding 
adopted by the council prescribes that a proposed or- 
dinance may be passed on its first reading by a majority 
vote of the-niembers present and then placed on a second 
reading by a like vote, and, if passed on its second read- 
ing, may then ke read as passed as a whole on such sec-_ 
ond reading, but no ordinance shall be put on its third 
reading at the same meeting at which it is read the first 
time except by unanimous consent of the council, the 
term ‘unanimous consent of the council’ means all the 
members who may be present at the time the action as 
to putting the ordinance on its third reading is taken, 
whether a bare quorum or more. It does not require 
that every member of the council shall be present and 
consent.” 

Plaintiff in error, to meet the above cases, relies upon 
Downing v Rugar, 21 Wend. [N. Y.] 178, Lee v. Parry, 
4 Den. [N. Y¥.] 125, Powell vo. Tuttle, 3 N. Y. 396, People 
v. Supervisors Chenango County, 11 N. Y¥. 568, Puiler v. 
Gould, 20 Vt. 648, Schenk v. Peay, 1 Dill. [U. 8.] 267, and 
Williamsburg v. Lord, 51 Me. 599. These cases we have 
examined, and find that where they are in point they 
fall within this language used in Downing v. Rugar, 
supra: “The rule seems to be weil established, that in the 
exercise of a public as well as private authority, whether 
it be ministerial or judicial, all the persons to whom it 
is committed must confer and act together, unless there 
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be a provision that a less number may proceed.” It was 
accordingly held that where overseers of the poor were 
clothed with authority to institute certain proceedings 
such proceedings could not be commenced by a portion 
of such overseers. 

In Lee v. Parry, supra, it was held that a portion of the 
trustees authorized to apportion a school tax could not 
act. 

In Powell v. Tuttle, supra, it was held that where an act 
required two commissioners to conduct a sale of mort- 
gaged lands a sale by one of them was invalid. 

In People v. Supervisors Chenango County, supra, it was 
held that one assessor could not make a valid assess-’ 
ment, but that it must be made by all the assessors, or at 
least, by a majority of them upon a meeting of all. 

In fuller v. Gould, supra, an assessment had been made 
by assessors, one of whom afterwards entered upon the 
list a minute that the assessment was vacated. It was 
held that the listers could treat this entry as an error 
and restore the assessment as it originally had stood. 

The part of the opinion relied on in Schenk v. Peay, 
supra, referred to the force of a curative statute, and it 
was held that its provisions must be strictly construed. 

The paragraph of the sylabus in Williamsburg v. Lord, 
supra, which is a reflex of the portion of the opinion re- 
lied upon herein, is as follows: “By law, the board of 
assessors cannot consist of less than three persons, who 
shall be qualified by taking the oath prescribed; and 
where it does not appear that more than two were thus 
qualified and acted, the tax assessed by them is illegal.” 

From these cases it appears very clearly that if we are 
to be governed by the opinion of other courts, we must 
hold that at the meeting where four councilmen were in 
attendance it was within their power by a unanimous 
vote to suspend the rule. There was required by the 
statute to suspend the rule three-fourths of the council, 
but in the passage of an ordinance the requirement of a 
coneurrence of a majority of the whole number of mem- 
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bers elected to the council was sufficient. (Compiled 
Statutes, ch. 14, art. 1, sec. 76.) It seems to us this par- 
ticularity in prescribing that the majority in one in- 
stance must be of the whole number “of members elected 
to the council” indicates an intention on the part of the 
legislature that the general rule should govern provisions 
in the same chapter as to which no qualifying language 
was used. We therefore conclude that the rule was prop- 
erly suspended by the vote by which, under the circum- 
stances, it was attempted, and there being presented no 
question other than those considered, the judgment of 
the district court is 
AFFIRMED. 


° 


WESTERN UNION TELEGRAPH COMPANY V. ELIAS S, 
BEALS Er AL. 


FILED OCTOBER 20,1898. No. 10163. 


1. Telegraph Companies: ErroR IN TRANSMITTING MESSAGES: DAM- 
AGES. A telegraph company is liable for all damages sustained 
by reason of its failure to correctly transmit and deliver a mes- 
sage received by it, notwithstanding an agreement printed on its 
blanks to the contrary. (Compiled Statutes, ch. 89a, sec. 12.) 


: ———. A message was delivered to a telegraph company 
which read: “Attaeh property of A for seven hundred ninety 
dollars.” The message as delivered read: “Even hundred ninety 
dollars.” Held, That the recipient of the message was not guilty 
of negligence in interpreting the amount $190. 


2. 


Error from the district court of Brown county. Tried 
below before Wusroven, J. Affirmed. 


W. W. Morsman, for plaintiff in error. 
Macfarland & Altschuler, contra. 


RaGAN, C. 


November 28, 1892, Beals, Torrey & ©o., a copartner- 
ship doing business in Milwaukee, Wisconsin, bv their 


416 NEBRASKA REPORTS. [ Vor. 56 


Western Union Telegraph Co. v. Beals. 


attorneys, Winkler and others, delivered to fie Western 
Union Telegraph Company a telegram for transmission 
and delivery to Alexander Altschuler, also attorney for 
Beals, Torrey & Oo., at Ainsworth, Nebraska. The tele- 
gram, together with the printed matter upon the blank 
upon which it was written, was as follows: 

“Send the following message subject to the terms on 
the back hereof which are hereby agreed to. 


“MILWAUKEE, WIS., Nov. 28, 92. 
“To Alexander Altschuler, Ainsworth, Neb.: Attach prop- 
erty of Sargent & Co. favor of Elias 8S. Beals, Alexis 
“Torrey, E. Frank Beals, and James lL. Beals, copartners 
doing business here as Beals, Torrey & (o. Claim for 
goods sold and delivered seven hundred ninety dollars. 
Claim not yet due. Ainsworth bank Will furnish bond. 

Statement by mail. 
“WINKLER, FLANDERS, SmirH, Borrum & VILAS. 
“Read the notice and agreement on back.” 


This notice and agreement was as follows: 


“All messages taken by this company are subject to 
the following terms: To guard against mistakes or de- 
lays, the sender of a message should ordev it repeated, 
that is, telegraphed back to the originating office for 
comparison. For this one-half the regular rate is 
charged in addition. It is agreed between the sender of 
the following message and this company that said com- 
pany shall not be liable for mistakes or delays in the 
transmission or delivery or for non-delivery of any un- 
repeated message, beyond the amount received for send- 
ing the same; nor for mistakes or delays in the trans- 
mission or delivery or for non-delivery of any repeated 
message, beyond fifty times the sum received for sending 
‘the same, unless specially insured, nor in any case for 
delays arising from unavoidable interruption in the ~ 
working of its lines, or for errors in cipher or obscure 
messages, and this company is hereby made the agent 
of the sender, without liability, to forward any message 
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over the lines of any other company, when necessary to 
reach its destination. Correctness in the transmission 
of a message to any point on the lines of this company 
can Le insured, by contract in writing, stating agreed 
amount of risk, and payment of premium thereon, at the 
following rates, in addition to the usual charge for re- 
peated messages, viz.:-One per cent for any distance 
not exceeding 1,000 miles, and two per cent for any 
greater distance. No employé of the company is au- 


thorized to vary the foregoing. . 
“(Signed) Norvin GREEN, President. 


“Hos. T. ECKERT, Gen. Mgr.” 


The telegram delivered to Altschuler at Ainsworth 
read: “Attach property, etc., even hundred ninety dol- 
lars.” In pursuance of the telegram Altschuler caused 
the property of Sargent & Co. to be attached in favor of 
Beals, Uorrey & Co. for $190. In the district court of 
Brown county Beals, Torrey & Co. brought this suit 
against the telegraph company to recover the remainder 
of their claim against Sargent & Co. on the ground that 
the mistake of the telegraph company in transmitting 
the dispatch caused the loss of said debt.. Beals, Torrey 
& Co. had judgment, to review which the telegraph com- 
pany has filed here a petition in error. 

The first arguinent of the plaintiff in error is that by 
the terms of the contract under which the message was 
transmitted Beals, Torrey & Oo.’s right of recovery was 
limited to the sum paid by them for transmitting the 
message. In support of this contention counsel has 
cited us to a long array of cases* which hold that a 


*Becker v. Western Union Telegraph Co., 11 Neb. 87; Southern Express 
Co. v. Caldwell, 21 Wall. [U. S.] 264; Kiley v. Western Union Telegraph 
Co., 109 N. Y. 231; Western Union Telegraph Co. v. Carew, 15 Mich. 525; 
Primrose v. Western Union Telegraph Co., 154 U. S. 1; United States Tele- 
graph Co. v. Gilderstere, 29 Md, 232; Passmore v. Western Union Telegraph 
Co., 78 Pa. St. 238; Grennell v. Western Union Telegraph Co., 113 Mass. 299; 
Redpath v. Western Union Telegraph Co., 112 Mass. 71; Clement v. Western 
Union Telegraph Co., 137 Mass. 463; Hart v. Western Union Telegraph Co., 
66 Cal. 579; Wann v. Western Union Telegraph Co., 37 Mo. 472; Pegramn 
». Western Union Telegrapt Co., 97 N. Car. 57; Western Union Telegraph 
Co. v. Hearne, 77 Tex. 83; Dixon v. Western Union Teleyraph Co., 38 N. 


31 
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telegraph company has a right to make reasonable rules 
and regulations relative to sending messages and 
thereby limit its liability for errors not occasioned by 
its negligence, and that the contract exempting the com- 
pany from liability for damage for mistakes in trans- 
mitting an unrepeated message is a reasonable and en- 
forceable one. Among the cases cited is Becker v. Western 
Union Tclegraph Co., 11 Neb. 87, which sustains the argu- 
ment of the plaintiff in error. This case was decided 
at the January, 1881, term of this court. The legislature 
which convened in this state in January, 1883, enacted 
what is now chapter 89a of Compiled Statutes, section 
12 of which chapter provides: “Any telegraph company 
engaged in the transmission of telegraphic dispatches is 
hereby declared to be liable for the non-delivery of dis- 
patches entrusted to its care, and for all mistakes in 
transmitting messages made by any person in its em- 
ploy, and for all damages resulting from a failure to 
perform any other duty required by law, and any such 
telegraph company shall not be exempted from any such 
liability by reason of any clause, condition, or agreement 
contained in its printed blanks.” After this statute went 
into foree the question was again presented to this court 
whether a telegraph company which had made a mistake 
in transmitting a message was protected by the contract 
printed on the blank that it should not be liable for mis- 
takes or delays in the transmission or delivery or non- 


Y. Supp. 1056; Grace v. Adams, 100 Mass. 505; Kemp v. Western Union 
Telegraph Co., 28 Neb. 661; Wilcow v. Hunt, 13 Pet. [U. 8.] 378; Liverpool 
é& Great Western Steam Co. v. Phenixz Ins. Co., 129 U. S. 397; Hibbard v. 
Western Union Telegraph Co., 33 Wis. 558; Candee v. Western Union Tele- 
graph Co., 34 Wis. 471; Thompson v. Western Union Telegraph Co., 64 Wis. 
531; Cutts v. Wesiern Union Telegraph Co., 71 Wis. 46; New York C. R. 
Co, v. Lockwood, 84 U. 8. 357; McFadden v. Missouri P. R. Co., 92 Mo, 343; 
Harvey v. Terre Haute & I. R. Oo., 74 Mo. 538; Hart v. Penusylvania R. 
Co., 112 U. S. 332; Pacific Express Co. v. Foley, 46 Kan. 457; Ballou v. 
Earle, 17 R. I. 441; Alair v. Northern P. R. Co., 53 Minn. 160; Zouch v. 
Chesapeake & O. R. Co., 36 W. Va. 524; Shackt v. Illinois C. R. Co., 94 
Tenn. 658; Durgin v. American Haupress Oo., 66 N. H. 277; Duntley v. 
Boston & M. KR. Co., 66 N. H. 263; New York C. & fi. K. R. Co. v. Praioff, 
100 U. S. 24; Magnin v. Dinsmore, 62 N. Y. 35; Graves v. Lake Shore & 
M. S. R. Co., 137 Mass. 33; Riehmond & D. R. Co. v. Payne, 86 Va. 481; 
Douglas Co. v. Minnesota T. R. Co., 62 Minn. 288, 
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delivery of any unrepeated message beyond the amount 
received for sending same; and it was ruled that the com- 
pany, by reason of the statute just quoted, was liable 
for all damages sustained by its failure to correctly trans- 
mit and deliver the message received by it, notwithstand- 
ing the clause, condition, or agreement on its printed 
blanks. (Kemp v. Western Union Telegraph Co., 28 Neb. 
661.) To the same effect: Pueific Telegraph Co. v. Under- 
wood, 87 Neb. 315, and Western Union Telegraph Co. v. 
Kemp, 44 Neb. 194.) We think it clear beyond all contro- 
versy that the statute just quoted was enacted by the 
legislature for the express purpose of obviating the 
effect of the decision of this court in Becker v. Western 
Union Telegraph Co., 11 Neb. 87. The cases cited by coun- 
sel for the plaintiff in error, because of the provision of 
our own statute, cannot be regarded as authority by us 
in support of the telegraph company’s contention. Not 
one of these cases, we think, was influenced by such a 
statute as the Nebraska statute, nor decided in a juris- 
diction in which existed such a statute. It seems to be 
the contention of counsel for the telegraph company that 
the contract printed on the telegraphic blank does not 
attempt and was not intended to exempt the telegraph 
company from liability for the negligence of itself or its 
employés. We quote the argument of the eminent coun- 
sel in his brief: 

“Mie primary and important question is, is the con- 
tract under which the message was transmitted, provid- 
ing, inter, alia, that the conrpany ‘shall not be liable for 
mistakes * * * in the transmission * * * of any 
unrepeated message beyond the amount received for 
sending the same,’ valid? It is the contention of the 
plaintiff in error that this provision is valid; that it does 
not violate any principle of the common law; that it is 
not in conflict with any statute of the state of Wisconsin 
or of the state of Nebraska; that the object and effect 
of the contract * * * is not to exempt the company 
from responsibility for negligence, * * * but to offer 
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to the public a reasonable and practicable method of 
preventing errors and their injurious consequences, to 
secure a due proportion between charges and risk, and 
to protect the company against claims which, at the time 
of entering into the contract, cannot be known or fore- 
seen, and for which, therefore, the company receives no 
compensation. * * * It may be fully admitted at the 
outset that this company cannot avail itself of any stipu- 
lation, the design of which is to exempt it from the con- 
sequences of its own negligence, or that of its. servants. 
The question is not whether the company can stipulate 
for exemption from liability for the negligence of itself 
‘or of its employés. Nor is the question whether it can 
so stipulate when the negligence is only ordinary aa dis- 
tinguished from gross. The proposition is that the con- 
tract does not provide for exemption at all, but provides 
the means of avoiding errors and due compensntion to 
the company for the service rendered and the risk as- 
sumed. If the contract be rightly interpreted, negli- 
gence does not enter into the consideration of its validity: 
at all.” 

As we understand this argument it is that the con- 
tract printed on the telegraphic blank. exempting the 
company from liability for a mistake in transmitting 
an unrepeated message beyond the amount paid for 
transmitting the same does not conflict with the statute 
quoted. We think it does. The contract on the blank 
provides: “It is agreed between the sender of the fol- 
lowing message and this company that said company 
shall not be liable for mistakes or delays in the trans- 
mission or delivery or for non-delivery of any unrepeated 
message.” The statute provides that the telegraph com- 
pany “is hereby declared to be liable for the non-delivery 
of dispatches entrusted to its care and for all mistakes 
in transmitting messages made by any peison in its em- 
ploy; * * * and any such telegraph company shall 
not be exempted from any such liability by reason of any 
clause, condition, or agreement contained in its printed 
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blanks.” Our conclusion is that by the contract printed 
on its blanks the telegraph company seeks to exempt 
itself from liability for damages for mistake or neglect 
in transmitting or delivering an unrepeated message and 
that the statute declares all such contracts unenforce- 
able. The statute of Wisconsin—-the state in which the 
contract for the transmission of the message in contro- 
versy was made—provides: “Any person, association, or 
corporation, operating or owning any telegraph lines do- 
ing business in this state, shall be liable for all damages 
occasioned by failure or negligence of their operators, 
servants, or employés, in receiving, keeping, transmit- 
ting, or delivering dispatches or messages.” This statute 
is not natterially different from our own. The Wisconsin 
statute was construed by the supreme court of that state 
in Cutts v. Western Union Telegraph Co., 71 Wis. 46, 36 N. 
W. lNiep. 627. In that case Lyon, J., speaking for the 
court, said: “It is claimed by counsel for the plaintiff 
that the above law renders each telegraph company do- 
ing business in this state liable for any and all damages 
sustained through its negligence in respect to the trans- 
mission of messages delivered to it for that purpose, and 
flowing directly and approximately therefrom, even 
though the import of the telegram is wholly unknown to 
the company’s agents, as in the case of cipher dispatches 
not translated to the agent. We shall not attempt an 
interpretation of this statute any further than to hold 
that it does render telegraph companies liable for the 
damages resulting directly from their negligence in the 
matter of transmitting messages; especially where, as 
in this case, the agent of the telegraph company is ac- 
quainted with the contents and significance of the mes- 
sage.” It will thus be seen that both by the law of Wis- 
consin, where the telegraphic contract in controversy 
was made, and the law of Nebraska, where the message 
was delivered, a contract entered into between a tele- 
graph company and its patrons the effect of which is to 
exempt the company from liability for damages sus- 


422 NEBRASKA REPORTS. [ VOL. 56 


Johnson v. Bartek. 


tained by its patrons by reason of the mistake or neglect 
of the telegraph company to correctly transmit and de- 
liver an unrepeated message is idegal and unenforceable. 

A second argument is that Altschuler’s negligence con- 
tributed to the injury sued for. As already stated, Alt- 
schuler interpreted the.message received by him “$190,” 
and caused an attachment to be issued in favor of his 
client for that sum. But the message as delivered to 
Altschuler was not unintelligible. It was not couched 
in extraordinary or unusual language. Altschuler would 
certainly have been guilty of negligence had he inter- 
preted the message received by him to read seven hun- 
dred ninety dollars. The expression “even hundred 
ninety dollars” was not different in meaning from what 
it would have been had it read “$190 even,” and the in- 
terpretation placed on the message by Altschuler was a 
reasonable one. We do not think that the language of 
the message was of such a character as to give Alt- 
schuler reasonable cause for suspecting that a mistake 
had been made in its transmission. The foregoing are 
the only contentions which we deem it necessary to 
notice. There is no error in the record and the judgment 
of the district court is 

AFFIRMED. 


Ropnny K. JOHNSON v. Josep B. BARtTEeK, SHERIFF. 


: FILED OCTOBER 20,1898. No. 8053. 

1, Attachment: Res JupicaTA: PROPERTY. The judgment of a court 
-sustaining an attachment does not settle the status of the at- 
tached property,—that is, it does not determine whether or not 
it was exempt from seizure on attachment. 


2. Exemption. The exemption provided for by section 521 of the Code 
of Civil Procedure, was intended by the legislature to be an 
exemption in addition to the property specifically exempted to 
the debtor by section 530 of said Code. 


RELEASE OF LEVY: ACTION AGAINST SHERIFF. An_ officer 
sued by a creditor for releasing the property of his debtor which 
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had been seized on attachment may successfully defend himself 
by showing that the property was as a matter of law specifically 
exempt from seizure. 


4, : APPRAISEMENT. No statute exists requiring or au- 
thorizing the officer to have such property appraised before re- 
leasing it to the debtor. 

5. The appraisal which section 522 of the Code 


requires to be made of property seized on judicial process, and 
claimed by the debtor to be exempt, has no reference whatever 
to property specifically exempted by section 530 of the Code. 


REHEARING of case reported in 54 Neb. 787. Judgment 
below affirmed. 


Clark & Allen, for plaintiff in error. 
Good & Good, contra. 


RAGAN, C. 


This is a rehearing of Johnson v. Bartek, 54 Neb. 787. 
Johnson sued Scott before a justice of the peace and 
caused a writ of attachment to be issued and Scott’s 
property seized thereon. The ground of the attachment 
was that Scott was a non-resident of the state. Scott 
subsequently appeared before the justice and moved to 
discharge the attachment. His motion was overruled, 
the attachment sustained, judgment rendered against 
him, and the justice issued an order for the sale of the at- 
‘tached property. Scott then filed with the sheriff an 
inventory, under oath, of all the property which he 
owned, accompanied by an affidavit alleging that he was 
a resident of the state, the head of a family, and that 
he had neither houses, lands, nor town lots exempt as 
a homestead; and thereupon the sheriff attempted to 
lave the property appraised in accordance with section 
522 of the Code of Civil Procedure. The appraisers fixed 
the value of all Scott’s property at less than $100, and 
thereupon the sheriff turned over the property he had 
attached to Scott. This suit was brought by Johnson 
against the sheriff to hold him liable for the amount of 
the judgment against Scott, because of his release of the 
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property attached. The court below directed a verdict 
for the sheriff, and Johnson brought the case here on 
error. On the former hearing we reversed the judgment 
of the district court, solely upon the ground that the ap- 
praisement which the sheriff attempted to have made 
of the attached property was void, as it was made by 
only two appraisers and the statute required three. 

1. The argument of the plaintiff in error is that the 
order or judgment of the justice of the peace overruling 
_ the motion to discharge the attachment fixed the status 

of the attached property—that is, adjudicated that it 
was not exempt and was liable to be sold for the satis- 
faction of the judgment rendered in the case in which 
the property was seized; and, since this judgment stands 
unreversed and unappealed from, both the debtor and 
the sheriff are now estopped from asserting that the 
property was exempt and was not liable to be sold to 
satisfy that judgment. To support this contention coun- 
sel cite us to State v. Sanford, 12 Neb. 425, and State v. 
Krumpus, 13 Neb. 321. Those cases sustain the conten- 
tion of counsel, and the decisions were based upon the 
doctrine that attached property is in the custody of the 
law, and the judgment of the court sustaining the at- 
tachment includes a judgment that the property is not ex- 
empt. But these cases were expressly overruled by this 
court in Hanilton v. Fleming, 26 Neb. 240, and State v. Car-. 
son, 27 Neb. 501; and the doctrine of the court now is that 
the judgment of a court sustaining an attachment does 
not settle the status of the attached property,—that is, 
does not determine whether or not it was exempt from 
seizure on attachment. (State v. Wilson, 31 Neb. 462; Smith 
v. Johnson, 43 Neb. 755.) The reason for the rule was 
stated by Harrison, J., in Quigley v. Melvony, 41 Neb. 
73, to be that the question as to whether attached prop- 
erty 1s or is not exempt is not an issue involved in an 
attachment proceeding; that the issue invoived in that 
proceeding is whether or not the grounds stated in the 
affidavit for attachment are true. It therefore follows 
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that an officer sued by a debtor for selling exempt prop- 
erty could not successfully defend solely by showing 
that he seized the property on attachment, and that the 
attachment, on motion of the debtor to dissolve, was sus- 
tained. He would have to go further and show either 
that the property was not exempt from seizure or that 
the debtor had waived his exemption. 

2. As already stated, we held on the former hearing 
that the attempted appraisement made of the property 
in question by the sheriff was void. We adhere to that 
conclusion. But the undisputed evidence in the case 
shows that the property which the sheriff released was 
property specifically exempt from sale on judicial pro- 
cess by section 530 of the Code of Civil Procedure; and 
the contention of the defendant in error is that, notwith- 
standing the attempted appraisement was void, the 
judgment of the district court was right, since no statute 
exists authorizing or requiring the sheriff to have specif- 
ically exempt property appraised. The territorial legis- 
lature of Nebraska in 1859 exempted from sale on judi- 
cial process a homestead not exceeding 160 acres of 
land outside of a municipal corporation, or land consist- 
ing of not more than two contiguous lots within an in- 
corporation, and at the same time provided how lands 
levied upon and claimed as a homestead might be se- 
lected and set apart; and in the same year it enacted 
what is now section 530 of our Code of Civil Procedure, 
specifically exempting from sale on judicial process cer- 
tain specifically named property of the debtor. Neither 
at that time, nor at any time subsequent thereto, has the’ 
legislature provided in what manner specifically exempt 
property seized on execution or attachment should be de- 
termined. It enumerated the articles of property which 
the debtor might hold as-exempt, and specifically for- 
bade the scizure of those articles by sheriffs or con- 
stables. The law of 1859 in that respect remains un- 
changed. An officer seizes property which is specifically 
exempt at his peril, and when sued for refusing to seize 
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such property on process, it would seem that he might 
successfully defend himself by showing that it was spe- 
cifically exempt. In 1860 the territorial legislature, per- 
haps for the purpose of equalizing somewhat the exemp- 
tion between those who owned lands and those who did 
not, enacted what is now section 521 of our Code of Civil 
Procedure, which provides that “All heads of families 
who have neither lands, town lots, nor houses subject to 
exemption as a homestead, under the laws of this state, 
shall have exempt from forced sale on execution the sum 
of five hundred dollars in personal property;” and the 
same legislature enacted what are now sections 522 and 
523 of our Code of Civil Procedure, which provide, in 
substance, that any person desiring to avail himself of 
the $500 of exemption allowed him in lieu of a home- 
stead might file an inventory under oath in the court 
where the judgment was obtained against him, or with 
ihe officer holding the executiion, of all the personal prop- 
erty owned by him, at any time before the property 
seized on execution had been sold, and the officer there- 
upon should cause the property to be appraised; and the 
debtor might select, at the appraisement made thereof, 
$500 worth of his property and hold it exempt. The ex- 
emption provided for by this section 521 was intended 
by the legislature to be an exemption in addition to the 
property svecifically exempted by section 530 of the 
Code. (Williams v. Golden, 10 Neb. 432.) 
We thus see that the legislature has divided property 
which is exempt from seizure by judicial process into two 
classes. The property of the first class is enumerated in 
section 530 of the Code of Civil Procedure. That prop- 
erty is specifically exempted, not only to the resident 
and citizen who owns a homestead, but to the one who 
does not. The other exemption is a general one awarded 
to heads of families in the state who have neither lands, 
town jots, nur houses subject to exemption as a home- 
stead; and he who claims that exemption is required to 
file an inventory and have the property appraised as re- 
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quired by section 522 of the Code. In such an inventory 
the property specifically exempted from sale on judicial 
process by section 530 of the Code should not be in- 
cluded, or if included and appraised, the debtor, in 
making his selection, may first take out that specifically 
exempt property and then take $500 worth of the other 
property. It follows, therefore, we think, that when an 
officer is sued by a creditor for releasing the property of 
his debtor which had been seized on attachment or execu- 
tion, he may successfully defend himself if he shows 
(1) that the property was, as a matter of law, specifically 
’ exempt from seizure, or (2) that it was exempt under sec- 
tion 521 at the election of the debtor, and that he had 
exercised his right to have it declared exempt by com- 
plying with the statute in that respect. In the case at 
bar the property in controversy was specifically exempt 
under section 530 of the Code, and it was not necessary 
for the officer to cause it to be appraised in order to 
shield himgelf from liability for returning it to the 
debtor. No statute exists authorizing him to have such 
property appraised. He, like every one else, must know 
the law. He must determine for himself, at his peril, 
whether or not property is specifically exempt. If he 
makes a niistake and sells specifically exempt property, 
he cannot escape lability therefor by showing that he 
had the property appraised in accordance with section 
521 of the Code. On the other hand, if the property is 
specifically exempt and he releases it, he is not liable 
to the creditor, because he did not have it appraised in 
accordance with said section. The judgment of the dis- 
_ trict court is 


AFFIRMED. 
NorvaL, J., dissenting. 


I agree that an order sustaining a writ of attachment 
is not an adjudication whether or not the property levied 
upon was exempt from judicial process, and that the ex- 
emption in favor of a debtor of personal property to the 
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value of $500, provided by section 521 of the Code of Civil 
Procedure, is in addition to the specific exemptions des- 
ignated in section 530 of said Code, but I do not assent 
to the proposition that in an action by a creditor against 
a sheriff for releasing property seized by him under an 
attachment it is a sufficient defense for the officer to 
show that the property was specifically exempt to the 
debtor. This doctrine implies that an officer may plead 
such exempt character of the property, although the 
debtor never claimed it was so exempt, and it was not 
released on that ground. It is too well settled to re- 
quire the citation of authorities in support thereof that 
the statutory exemption of chattels from levy and sale on 
execution or attachment is a personal privilege which 
must be claimed by the debtor, or his agent or repre- 
sentative, before the sale or the right will be lost. And 
this rule is as applicable to the specific exemptions enu- 
merated in section 530, as to the exemption of $500 in lieu 
of a homestead authorized by section 521, since said sec- 
tion 530, after enumerating the personalty specifically 
exempt, declares that “all of which articles hereinbefore 
intended to be exempt, shall be chosen by the debtor, 
his agent, clerk, or legal representative, as the case may 
be.” 

It is manifest that property levied upon which is specif- 
ically exempt must be claimed as such before sale either 
by the debtor himself: or some one by him duly author- 
ized to act in his behalf. There is in this record not a 
particle of evidence tending to show, nor is there any 
averment in the answer, that the attaching debtor, 
Scott, ever demanded of the sheriff that the property . 
be returned to him on the ground that it was specifically 
exempt, or that it was released as being exempt under 
section 530. On the contrary, the uncontradicted evi- 
dence discloses that the debtor and officer alike acted 
upon the theory that the preperty was exempt under see- 
tion 521. Scott filed with the sheriff such an inventory of 
his personal property as required by section 522 of said 
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Code to entitle a debtor to avail himself of the $500 ex- 
emption provided by section 521, and the sheriff at- 
tempted to appraise the property under section 522, but 
called to his assistance as appraisers only two freehold- 
ers, instead of three as by said section required. The ap- 
praisement was therefore invalid and constituted no justi- 
. fication to the officer to release the property from the levy 
of the attachment. The trial court directed a verdict for 
the defendant on the theory that the property was ex- 
empt under section 530, while the debtor, so far as this 
record shows, never claimed the property was specific- 
ally exempt, and this court approves and sanctions the 
judgment rendered on the verdict. I am unable to reach 
the conclusion that an officer can release from the levy 
of an attachment personal property as being exempt un- 
der section 521 of said Code, and afterwards justify his 
action by showing that the chattels were specifically 
exempt, when the debtor had never claimed that they 
were so exempt. Scott waived his right to assert the 
specific exempt character of the property, and it is no 
justification to the sheriff to establish the property was 
exempt under the provisions of said section 530. Under 
the decision of the majority, carried to its logical extent, 
if a sheriff releases his levy upon personal property be- 
cause the debtor was not the owner thereof, or for any 
other cause, the officer may defeat a suit brought against 
him by the creditor for such release, by establishing that 
the property was exempt, although the debtor had never 
claimed his exemption. The judgment of the district 
court is wrong and should be reversed. 
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HANS NEILSON V. J. B. JENSEN ET AL. 
FILED OCTOBER 20,1898. No. 8337. 


1. Libel: VERpicT ror DErENDANTS: EVIDENCE. Evidence examined, 
and held not to sustain the verdict of the jury. 


23 TroTi oF PuBLICATION: FEvIDENCE. In a suit for libel, 
where the defense is the truth of the matter published, the de- 
fendant, to exonerate himself, ‘must establish the truth of each 
libelous charge made and published. 

3. : JUSTIFICATION. A publisher may not exempt him- 


self from liability for libeling another simply by showing that 
the charge published was true, but must go further and show 
that the publication was made under such circumstances as 
justify the conclusion that he acted with good motives and for 
justifiable ends. (Constitution, art. 1, sec. 5.) 


Krror from the district court of Dawes county. 
Tried below before Barrow, J. Reversed. 


Thomas L, Redlon and D. J. Burrows, for plaintiff in 
error. 


Albert W. Crites, contra. 


RaGan, C, 


In the district court of Dawes county Hians Neilson 
sued Peter Jensen and others for libel. Jensen and 
others had judgment, and Neilson has filed a petition in 
error here for its review. Neilson, in his petition, alleged 
that the defendants, wickedly intending to injure him, 
maliciously published of and concerning him in the 
Northwest News—a newspaper published at Hay Springs, 
Nebraska—the following false, scandalous, and defama- 
tory libel: 

“The people of Hay Springs and vicinity seemed very 
-much surprised when it was announced that the plow 
and harrow stolen from C. I. Burrows on the 15th day 
of April were found in the possession of Hans Neilson. 
The discovery, however, was not so much of a surprise 
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to his neighbors. Indeed, it might never’ have been made 
had it not been that some of his Danish neighbors, who 
have known his habits for the past ten years, had de- 
termined to show him up and bring to light a few facts 
for the benefit of the public. He was addicted to ‘taking 
what didn’t belong to him’ when he lived in Crawford 
county, Iowa. On one occasion he stole a load of wood, 
but saved himself from exposure by paying the owner 
the sum of $20. Another time he stole a rai] belonging 
to a railroad company and came near getting himself 
into trouble again, but managed to worm out of that 
scrape all right. After coming to Dawes county, Ne- 
braska, he seemed to grow bolder, and increased his ne- 
farious tricks considerably. The first year of his resi- 
dence in this county a lot of fence wire was found on his 
place, down in a cafion away from the house. This cir- 
cumstance was looked upon with great suspicion at the 
time, and he soon found that he could not work the ex- 
pert thief business as well as he thought he could. The 
statement made and sworn to by Hans Neilson, which 
was published in the Northwest News on May 3, was ab- 
solutely false in every respect, and we do not believe 
that he would have been so foolish as to make such a 
statement had he not been persuaded to do so by T. S. 
Tripp, in order that the latter might earn his fee of 
$2 thereby. The plow and harrow stolen from C. If. Bur- 
rows on the 15th day of April were found on his place by 
one of his neighbors, who at once notified the owner. 
B. I. Carroll and H. Casselman came out to identify the 
implements, which was an easy matter. The plow was 
found under the straw stack, and the harrow waa found 
out in the field, where it had been used. C. F*. Burrows 
accordingly paid the reward which he had offered for 
the discovery of the stolen implements, and P. I’. Carroll 
agreed to hush up the matter for a certain sum of money, 
which Neilson paid. It was proved beyond doubt that 
Hans Neilson was guilty of the theft, amd* we do not con- 
sider that it was fair and just to settle the natter in that 
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way. Hans Neilson swore in his statement that he was 
not in the village of Hay Springs on the 15th of April,— 
the day that the implements were stolen,—but C. F. 
Burrows states that he saw him in town about 4 or 5 
o'clock P. M. We know for a fact that Hans Neilson 
is aman who will swear to anything. He said that he did 
not uphold stealing; but how is it that missing tools and 
articles have repeatedly been found in the possession of 
his family? Ilans Neilson has been suspected for years* 
of being a regular thief, and he. has now been caught 
at it. His neighbors, therefore, are of the opinion that 
he ought to be dealt with according to law and not be 
allowed to continue his thieving practices, which have 
furnished a very bad example to his children, who are 
now almost as bad as himself. The above assertions are 
perfectly true and can be proved. Now, Mr. Neilson, if 
you have any more affidavits to make, it is time for you 
to make them. (Signed) ; PETER JENSEN,” 
and the other persons made defendants. 

As an answer to this petition Jensen and others in- 
terposed (1) a general denial, and (2) that all the state- 
ments made in the publication were true. 

1. This judgment cannot stand. The evidence shows 
beyond all question that Jensen and others wrote out, 
circulated, signed this libel, and caused it to be pub- 
lished in the newspaper. If the verdict of the jury then 
is based upon its finding that the defendants did not 
publish this libel, it has no support whatever in the evi- 
dence. 

_2. It will be observed that in the libel the defendants 
charged Neilson (a) with having stolen a load of wood 
in the state of Iowa; (0) with having stolen some railroad 
iron in the state of Iowa; (c) with having stolen in Ne- 
braska some fence wire; (d) with having committed per- 
jury in a sworn statement made by him; (ce) with having 
stolen a plow and harrow; (f) and generally, with being 
a thief and perjurer. If the verdict of the jury is based 
upon its finding that the defendants proved the truth of 
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each of these charges, then it is unsupported by the evi- 
dence. There is some evidence in the record which 
tends to show, and from which the jury might possibly 
have inferred, that Neilson stole the plow and harrow, 
but there was no evidence establishing the truth of the 
other charges. The evidence showing beyond dispute 
that the defendants published the libel, the burden was 
then upon them to show that each libelous charge made 
against Neilson was true. 

3. There is one other thing which requires attention. 
Wihile the defendants pleaded below that the charges 
published of and concerning Neilson were true, they 
neither pleaded nor proved that these charges were pub- 
lished with good motives and for justifiable ends. Of 
course, if the defendants did not publish or cause to be 
published the libel, that was a complete defense; but 
since the evidence shows that they did publish the libel, 
it would not have been a complete defense for them had 
they shown that the charges made were true. They 
would have had to go further and show that they were 
published with good motives and for justifiable ends. 
(Constitution, art. 1, sec. 5; Pokrok Zapadu Publishing 
Co. v. Zizkovsky, 42 Neb. 64.) In a civil case at common 
law the truth of a charge published was a defense to 
one who was sued for libel; but our constitution has 
changed this rule, and a publisher may not exempt him- 
self from liability for libeling another simply by show- 
ing that the charge published was true, but must go 
further and show that the publication was made under 
such circumstances as would justify the conelusion that 
he acted with good motives and for justifiable ends. The 
framers of the constitution may have been of opinion 
that the peace, good order, and well being of the state 
would be best subserved if every citizen devoted at least 
a part of his time to attending to his own business in- 
stead of constituting himself an agent for bruiting 
abroad the short-comings of his neighbor; but whatever 
may have been their motives, the provision on the subject 

32 
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of libel is part of che supreme law of the land. What 
motive induced the publication of a libel is of course a 
question of fact; and whether these motives warrant the 
conclusion that a publication was justifiable is probably 
for determination by the jury or other triers of fact. 
The judement of the district court is reversed and the 
cause remanded, 
REVERSED AND REMANDED. 


TFRANK D. MILLER BT AL. Vv. RicnarD HoGEeBoom. 
FILED OcTonER 20,1898. No. 8346. 


1. Justice of the Peace: Scarci-WarRant. <A justice of the peace is 
invested with jurisdiction to specially depute a proper person to 
execute a search-warrant. SULLIVAN, J., dissenting. 


2. Reward: By Wom RecOVERARLE: OFrricens. A iministerial officer 
who,’ in the performance of his duties as such, recovers and 
returns to its owner stolen property is not entitled to recover a 
reward offered by the owner for such recovery and return. 


3. Judgment Against Sureties on Appeal Bond. Upon the rendition 
of a judgment against an appellant in the district court that 
court has not such jurisdiction of the person of the surety in the 
appeal undertaking that it may render the same judgment 
against him that it may against the appellant. Selby v. AMeQuil- 
lan, 45 Neb. 512, followed.” 


Error from the district court of Sarpy county. Tried 
below before AMBROSE, J. Affirmed. 


ITover & Nickerson, for plaintiffs in error: 
An Officer relying upon an offer of reward may be en- 
titled to it when making an arrest under circumstances 
which do not require him to make the arrest as an offi- 
ciai duty. ((faydei uv. Souger, 56 Ind, 42; Davis vy. unseen 


43 Vt. 676; Nasling v. Morris, 71 Tex. 584.) 


John P. Breen, contra, 
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RaGan, C. 


In the county court of Sarpy county Richard Hoge- 
boom sued Frank D. Miller. Hogeboom had judgment, 
and Miller appealed to the district court of said county, 
Upjohn and Catherine Miller becoming the sureties on 
his appeal kond. In the district court Hogeboom alleged 
in his petition that being the owner of a pocketbook 
containing scine $395 in money and some papers of little 
value he lost the same; that the said pocketbook and con- 
tents were found by a man named James Sullivan, who 
resided at Hogeboom’s house; that Sullivan concealed 
the fact of his having found said pocketbook and con- 
tents with the intention of stealing the same; that Sulli- 
van then informed I’rank ID. Miller of the finding of said 
pocketbook and contents, and the latter, with the intent 
of stealing the same, induced Sullivan to transfer the 
pocketbook aud its contents to him, Miller, knowing at 
the time that they belonged to the plaintiff; and that 
he had refused to deliver said pocketbook and the con- 
tents thereof to plaintiff on demand, but had converted 
the same to his own use. In answer to this petition 
Miller alleged that aftcr llogeboom lost his pocketbook 
he offered a reward of $200 in money to any one who 
would find and return him the pocketbook and its con- 
tents; that the offering of this reward coming to his 
knowledge, he found the pocketbook. and its contents, 
retained $200 of the nvoney therein in payment of the re- 
ward, and offcred and returned the pocketbook and the 
remainder of its contents to the plaintiff. In reply to 
this answer THlogeboom denied the offer of reward and al- 
leged that a justice of the peace of said county duly is- 
sued a search-warrant for said pocketbook and its con- 
tents, and the arrest of the said James Sullivan, and 
duly deputized and appointed and authorized Miller to 
serve such search-warrant; that he accepted the appoint- 
ment, and while acting as such deputized officer arrested 
Sullivan and took possession of the pocketbook and its 


436 NEBRASKA REPORTS. [ Von. 56 


Miller v. Hogeboom. 


contents by virtue of said search-warrant. At the close 
of the evidence the court instructed the jury to return 
a verdict in favor of Hogeboom and against rank D. 
Miller for the $200 taken by him from the pocketbook 
and retained. This being done the court entered a judg- 
ment against Miller and Upjobn and Catherine Miller, 
the sureties on l’'rank D. Miller’s appeal bond, for the 
amount of the verdict. The three parties have filed here 
a joint petition in error for a review of this judgment. 

1, There was some evidence adduced on the trial which 
tended to show that lTogeboom offered a reward of $200 
to any one who would find and return to him the lost 
pocketbook and its contents, and the evidence is undis- 
puted that rank D. Miller came into possession of the 
pocketbook and its contents by virtue of the search-war- 
rant issued by the justice of the peace and which Miller 
was duly authorized by him to execute. If Irank D. 
Miller could lawfully claim the reward, if one was of- 
fered, then the judgment of the district court must be 
reversed, because there was a conflict in the evidence as 
to whether a reward had been offered, and that issue 
should have been submitted to the jury for its determina- 
tion. 

2. The record presents three questions, the first of 
which is, has a justice of the peace any authority to dep- 
utize one to serve a search-warrant? © Section 1094 of 
the Code of Civil Procedure authorizes a justice of the 
peace to specially depute any discreet person of suitable 
age and not interested in the action to serve a summons 
or execution with or without an order to arrest the de- 
fendant or to attach property; but no express provision 
of statute exists conferring authority upon a justice of 
the peace to depute any person to execute a criminal 
process. At common law, however, a justice of the 
peace had no civil jurisdiction. (1 Blackstone, Com- 
mentaries 350.) And at common law a justice of the 
peace had authority to depute a person to serve a 
search-warrant. (4 Blackstone, Commentaries 291; Rez 
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v. Kendal, 1 Ld. Raym. [Eng.] 66.) It would seem that 
the very object of the legislature in enacting section 1094 
of the Code of Civil Procedure was to confer upon a 
Justice of the peace authority to deputize some private 
person to serve a civil process, because in the absence 
of such a statute the justice of the peace would not have 
had such authority. It seems also that no express pro- 
vision of statute was necessary to authorize a justice of 
the peace to deputize a private person to execute a 
search-warrant, as the justice was by the comnion law 
invested with that authority. This seems to be the prin- 
ciple upon which the supreme courts of Connecticut and 
Wisconsin sustained the appointment of a private per- 
son by a justice of the peace to serve a search-warrant. 
(Kelsey v. Parmelee, 15 Conn. 260; Meek v. Pierce, 19 Wis. 
318.) We conclude, therefore, that a justice of the peace 
may specially depute a proper person to execute a search- 
warrant. 

3. A second question is whether one who recovers 
stolen property on a search-warrant which he has been 
specially deputed to execute is entitled to recover from 
the owner of the property a reward offered by him for 
its return. ‘he doctrine of the courts seems to be that 
ministerial officers who recover and return to its owner 
stolen property are entitled to the reward offered there- 
for if the service performd by them was extra oflicial; 
in other words, that a ministerial officer who, in the 
performance of his duties as such, recovers and returns 
to its owner stolen property is not entitled to recover a 
reward offered by the owner for such recovery and re- 
turn. (Means v. Mendershott, 24 Ia. 78; Warner v. Grace, 
14 Minn. 364; I/atch v. Mann, 15 Wend. [N. Y.] 45; 
People v. Raincy, 89 Ti. 34.) It cannot be doubted, we 
think, that when a justice of the peace appoints some cer- 
tain person to execute a search-warrant, that that person 
is thereby invested with all the authority of a constable 
or sheriff in the premises. In the case at bar Miller ac- 
cepted the appointment made by the justice, and he 
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came into possession of the stolen property by virtue 
of the criminal process, and therefore the services which 
he performed in recoverin’ the stelen property were per- 
formed in his official capacity, and he was therefore not 
entitled to claim the reward offered by the owner of the 
property for its reeovery and return. The court there- 
fore did not err in directing the jury to return a verdict 
against Miller: 

4, But what authority had the district court to ren- 
der a judgment ayainst Upjohu and Catherine Miller, 
the sureties on Miller’s appeal kond?) They were uot 
parties to this suit. They did not appear in the action, 
and we think the district court was without jurlsliction 
over them. (Nelly v. McQuillan, 45 Neb, 512.) But these 
parties have united with Fiank D. Millev in the petition 
in error filed here; and since the petition in error, being 
joint, cannot be stiatataeil ws to Miller, it cannot be sus- 
tained as to the sureties or cither of them. (Small v. 
Sandall, 45 Neb. 3806; Marold v. Moline, Milburn & Stoddard 
Co., 45 Neb. 618.) 

JUCGMENT APEIRAED., 


SULLIVAN, J., dissenting. 


a 


No principle of public policy for. ade the defendant to 
claim and lective the rewaid. Sie was not an officer, 
nor charged with any duty in relation to the enforce- 
ment of the criminal laws. His appointment by the jus- 
tice to exccute the search-warrant was unauthorized and 
void. A jurtice of the peace in this state possesses 
neither steiutery nor comnion law authority to direct 
criminal procers to private persons. The fact that Miller 
assumed to act under the writ, would not, in this case, 
estop him from asserting that he did not act in an official 
capacity, nor bring lon within the reason of ees rule 
which Jenies to public officers a reward for per 
the dutici: immoecd upon them by law. The judg ‘me snk 0 
the district court is erroneous and should be reversed. 


bab 
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CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V. 
ANTHONY YOST. 


FILED OcTOBER 20,1898. No. $296. 


Injury at Railway Crossing: CONTRIBUTORY NEGLIGENCE: EVIDENCE. 
The undisputed evidence in this case fe'd to estab.sh (1) that 
the defendant in error stepped upon a railway track without 
looking to see if a train or engine was approaching; (2) that 
his conduct under the circumstances afforded conclusive evi- 


dence that the act was negligence; (3) that such negiigence was 


the proximate cause of the injury for which he sued. 


Error from the district court of York county. Tried 
below before Bares, J. Reversed. 


J. W. Dewcese, Fk. b. Bishop, and 7. C. Power, for plain- 
tiff in error. 


George B, France and Merton Meeker, contra, 


RaGan, C. 


Anthony Yost, in the district court of York county, 
sued the Chicago, Burlington & Quincy Railroad Com- 
pany for damages for injuries sustained by him by being 
struck by one of its engines. The claim of Yost was that 
the proximate cause of the injury he had received wais the 
negligence of the railroad company’s employés. Ie had 
judgment, to review which the railroad company has 
filed here a petition in error. 

A contention of the railroad company is that the prox- 
imate cause of Yout's injury was bis own negligence. Al- 
ger is a stztion on the line of the railroad company in 
the state of Wyoming. At or near this station is a 
eravel-pit. About a mile west of the : station is a water- 
tank. In September, 1894, the company was hauling 
vravel from this eravel-pit to points on its line west of 
Alger. At that time there was a switch engine at Alger 
which sometimes assisted the gravel-train up a grade 
west of the gravel-pit. This switch engine was accus- 
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tomed several times each day to go out to the water-tank 
for water, sometimes pushing the gravel-train and some- 
times following it. With all these facts Yost, who was 
a section-hand in the employ of the railroad company, 
“was familiar. About 9 o’clock on the morning of Sep- 
tember 6, 1894, Henry Walker, the section-foreman, his 
brother, John Walker, William Yost, his brother-in-law, 
the defendant in error, and one Jacob Lapp were at work 
surfacing and ballasting the track between Alger and the 
water-tank. At the place where the men were at work 
the roadbed rested on a fill about five feet high. Ninety 
feet east of where the men were at work the railway 
track was crossed by a highway, and from the place 
where the men were at work toward the east for a dis- 
tance of seven hundred feet the view of the railway track 
was wholly unobstructed. At this time, and while the 
men were so engaged, a grayel-train, consisting of some- 
thing like twenty cars and pushed by an engine, came 
from Alger going west, toward where these men were 
at work, running at the rate of about cighteen miles an 
hour. Following this gravel-train and akhout one hun- 
dred fifty feet behind the same was a switch engine going 
to the tank for water. Just before the gravel-train 
reached the highway crossing the whistle on the engine 
was sounded, the four men at Work on the track heard 
the signal, Henry Walker, the foreman, and Lapp 
stepped off the track on the north side thereof, and John 
Walker and Yost stepped off the track on ‘the south 
side thereof. The gravel-train pushed by the engine 
passed the place where they were at work, and as Yost 
was about to step back on the track he was struck by the 
following switch engine and injured. 

The argument is that Yost stepped, or attempted to 
step, back on this track without looking to the east to 
see if an engine or train was following, and that his fail- 
ure to look was negligence and the proximate cause of his 
injury. If Yost neglected to look to the east before 
stepping upon the track, was such neglect negligence? 
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He was a man about twenty years of age, and lrad for 
more than a year been in the employ of railway com- 
panies 4s a section-hand. He had been working on this 
particular track at and about this place for about a week 
before he was injured. He knew that this switch engine 
passed and repassed several times each day between A1l- 
ger and the water-tank; that it sometimes helped push 
the gravel-train and sometimes followed it. He had been 
warned by his brother-in-law, the section-foreman, not 
only to step off the track when this gravel-train ap- 
proached, but to step off the fill so as to avoid duinger 
from gravel or stone falling from the passing trains. He 
had been instructed by this foreman that after a train 
passed not to go back on the track without looking in the 
opposite direction from which the train was going to see 
if an engine or train was following. Under these circum- 
stances we think that all reasonable and unprejudiced 
minds would concur in saying that if Yost stepped, or 
attempted to step, back on this track after the gravel 
train passed without looking on the track towards the 
east his conduct was negligence. 

Did Yost look to the east before attempting to step 
back on the track after the gravel-train had passed? He 
testified: 

Q. Now, when you were working there, what occasion 
did you have, if any, to leave the track? How did you 
come to get off the track? What made you do that? 

. My boss holloed out to let the train have the track. 
Q. What train was that? What kind of a train? 

A. It was a gravel-train. 

Q. Now, when the boss said that what did you do? 

A. Just stepped down off the track. 
Q 
A 
Q 


> 


. How far, about, did you go from the track? 
. About five or six feet. ~ 
. Now, after you had stepped off the track and the 
train came along, or near by, what did you do then? 
A. Well, after it was by, we got up on our work again. 
Q. In the place where you were? 
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A. Yes, sir. 

Q.-Now when this gravel-train went by did you at- 
tempt to do that? , : 

A. Yes, sir. 

Q. Did you get on the track, or do you know? 

A. No; I did not get quite on. 

Q. Now after you attempted to get on the track what 
is the next thing you remember? 

A. I got struck. 

Q. In getting back on the track at this time you were 
hurt. Iwill ask if you went back in the mauner you usu- 
ally did? 

A. Yes, sir. 

Q. State in what manner you did at this time. 

A. Well, I just got down about five or six feet away 
from the track. When this eravel-train was by, 1 just 
stepped up as I usually did, and looked both ways, and 
just as I got up here I got struck. 

Q. Now you state that when you went back you looked 
along the track. Did you sce any switch eugines com- 
ing | hs ok ote 
A. No, sir, : f 

Q. Which way were you standing, and low were you 
approaching the track? : 

A. I was standing facing the north. 

Q. What time of the day was it that this accident hap- 
pened? , 

A. It was about half past nine o’clock in the morning. 

Q. Was the sun shining? 

A. Yes, sir. 

Q. How far away was it—that is, the gravel train— 
which had just passed when you got on the track? 

A. Oh, about six feet. 

Q. Did you go clear up on the track? 

A. No, sir. 

Q. About how close did you get to the south rail? 

A. Oh, close enough so that the engine struck me. 

Q. Were you still standing outside the rail? 


~~ 
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A. Yes, sir. - 

Q. What do you mean by saying that you looked both 
ways before going back? 

A. Well, I looked toward this train—the gravel-train 
—that had passed; and then when the train was past, to 
go by, I looked the other way and went up toward the 
track again. 

Q. You got up there when the engine of the gravel-— 
train was only about six feet away? 

A. Yes, sir, started to go up. 

Q. The fact of it was, you did not see the engine. 

A. I did not see it. 

Q. Necessarily you did not look? 

A. I did look. - 

Yost further testified that at the time he was struck 
the wind was blowing and that it was dusty. 

Now the undisputed evidence is that a man standing 
at the point where Yost was struck and looking east on 
the track could see a man on the track for a distance of 
seven hundred feet. The accident happened in the day- 
time. The weather was clear and the wind was blowing 
froin the sonth, and whatever dust was made by the pass- 
ing train was blown to the north side of the track, and 
Yost was on the south side. John Walker, Yost’s 
brother-in-law and a witness in his behalf, testified that 
he stepped off the track at the same time Yost did, and 
on the same side of the track, but seems to have been 
standing immediately west of Yost when the engine 
pushing the gravel-train passcd, and he testifies that he, 
Walker, was looking at this engine; that he was not 
looking back east, and that the fireman on the engine 
pushing the gravel-train motioned to him and that he 
turned around toward Yost to the east, and at the in- 
stant was knocked down by Yost being thrown against 
him. Here then is a positive demonstration of one of two 
things: Wither Yost is mistaken in saying that he did 
look east before stepping up to this track, or if he looked 
east and did not see this switch engine it was because he 
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failed to use his sense of sight. The contention that he 
could not see because of the dust is absolutely worthless 
in the face of the statement of his brother-in-law, who 
was within a foot or so of him, that he was looking at the 
pushing engine and saw the motion of the fireman on it 
to him. If Walker could see a man’s hand in the dust 
Yost could have seen a thirty-ton engine. We think the 
evidence in this record shows beyond all doubt that Yost 
stepped back, or attempted to step back, upon this track 
without looking to the east before so doing, and that in 
view of all the circumstances in the case his neglect to 
look was negligence; that this negligence was the proxi- 
mate cause of his injury; and he cannot recover. 

We are not deciding that always and under all circum- 
stances a man is guilty of negligence who steps on a 
railway track without looking up and down the same 
to see if an engine or train is approaching. Generally, 
the going upon a railway track before looking along the 
line each way to see if an engine or‘train is approaching 
is evidence of negligence, but it is not always conclusive 
evidence of negligence. A person may have gone upon 
a railway track under such circumstances as would ex- 
onerate him from the charge of negligence. But in the 
case at bar the record discloses no excuse whatever for 
Yost’s going on this track without looking to the east. 
This is not a case in which he was in a position of danger 
and in his confusion chose the more dangerous of two 
ways; nor is it a case in which he went from a place of 

_safety into one of danger in an attempt to save life or 
property, as in Omaha & R. V. BR. Co. v. Krayenbuhl, 48 
Neb. 553, and Jfissourt P. R. Co. v. Lyons, 54 Neb. 633. 
Nor is this a case in which a section-man, while in the 
performance of his duties on the track, was hurt by an 
engine creeping upon him without giving any signal of 
its approach, as in Union P. R. Co. v, Elliott, 54 Neb. 299. 
Yost had just been warned off this track because of the 
danger of the approaching engine and train, and he left 
a place of safety and heedlessly and carelessly stepped 
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back on the track without exercising any care whatever 
for his safety by looking east on the track to see if there 
was a train or an engine following. 

Yost’s argument is that the railway company was 
guilty of negligence in permitting this switch engine to 
follow so close to the gravel-train. It may have been 
guilty of negligence in that respect, but if so, the answer 
is that such negligence was not the proximate cause of 
Yost’s injury. 

Another argument is that the switch engine did not 
sound a whistle or ring a bell or give other signal at the 
time it approached this highway crossing. It is undis- 
puted that the gravel-train engine sounded its whistle; 
that all the section-men heard it and stepped off the track 
because of the signal. As to whether the other engine 
sounded a whistle at the time it approached the crossing 
it may be said there is a conflict in the evidence; but as- 
suming that no signal was given by the switch engine 
at that time, that neglect did not cause Yost’s injury. 
Yost alleged in his petition that he had been injured 
through the negligence of the railway company, without 
fault on his part and while in the exercise of ordinary 
care. The evidence does show that he was injured. We 
assume that it shows that the railway company was 
guilty of negligence, but the evidence does not sustain 
his contention that he himself was at the time in the ex- 
ercise of ordinary care, but on the contrary it affirma- 
tively shows that the proximate cause of his injury was 
his own neglect. The judginent of the district court is 


_ REVERSED. 
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A. W. McCrreapy v. THOMAS L. PHILLIPS. 
Firep OcToBEeR 20,1898. No. 9725. 


1. Deceit: Sates. Deceit, to ground a recovery, must relate to exist- 
ing facts; but if one buy property on credit, with the intention 
at the time of not paying therefor, he is guilty of actionable 
fraud. 


—: PromIsE To Pay: FALSE REPRESENTATIONS. In such 
case the fraud does not consist in the unfulfilled promise to pay. 
That is only the false token whereby the fraud is accomplished, 
he gist of the fraud is in the expressed or implied false repre- 
sentation of the intention to pay. , 


: Instrucrions: EvipENce. Certain instructions and rulings 
on evidence examined, and held to be free from prejudicial error. 


4. Vendor and Vendee: Fraup oF VENDEE: DaAMaGEs. In an action 
for damages by a vendor of land for fraud practiced by the 
vendee, the evidence establishing that the fraud did not induce 
the plaintiff to part with his land for less than he was willing 
to take uninfluenced by the fraud, but consisted in inducing him 
to sell at an acceptable price, the vendee intending to evade pay- 
ment, held, that the measure of damages is the price agreed upon 
less what the vendor may have received, and not the value of the 
land less such receipts. 


5. Deceit: AcTion FoR DAMAGES: RATIFICATION OF CONTRACT. An ac- 
tion for damages for deceit inducing a contract ratifies the 
contract, and the defendant may set off against the damages 
awarded plaintiff any sums due defendant growing out of the 
transaction and accruing under the contract. 


6. Conflict of Laws: Forricn Notre: Usury. Notes made and payable 
in another state and stipulating for a higher rate of interest 
than is here lawful will be enforced according to their terms in 
the absence of a plea of usury. 


Enror from the district court of Lancaster county. 
Tried below before Hawi, J. Affirmed upon filing of re- 
mittitur. ‘i ; 


A. G. Greenlee, for plaintiff in error. 


Tibbets Bros., Morey & Ferris and C. T. Jenkins, contra. 
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IRVINE, C. 


This case was before the court at a former term, and a 
judgment for the plaintiff was then reversed for error in 
the instructions and insufficiency of the evidence to sus- 
tain a recovery under the allegations of the petition. 
(McCready v. Phillips, 44 Neb. 790.) After the ease had 
been remanded to the district court amended pleadings 
were filed. A trial was had on the issues so presented, 
and there was a verdict and judgment for the plaintiff 
for $6,000. The defendant again prosecutes proceedings 
in error. 

The amended petition is framed on an entirely different 
theory than the original, and the case is now presented 
in an entirely different aspect. The original petition in 
one count charged a conversion of certain chattels; in 
another it sought recovery for false representations, 
inducing plaintiff to sell a farm to defendant. The 
amended petition is in a single count, and while it pleads 
all the facts contained in the original, it pleads addi- 
tional matter, and all as stating a scheme of deception 
whereby plaintiff was defrauded. In biief, it charges 
that defendant sold plaintiff certain chattels and agreed 
to rent him a farm in Dakota; that by reason of the false 
represcntations alleged in the former petition plaintiff 
was induced to.make absolute a conveyance of a farm in 
Seward county, Nebraska, which he had conveyed to de- 
fendant as security for the purchase price of the chattels; 
that defendant refused to rent to plaintiff the Dakota 
farm, and kept and converted to his own née the chattels, 
and that all of said acts were performed with the fraudu- 
lent design and intent on part of defendant of cheating 
plaintiff, and of not performing his contract. The an- 
swer denies all charges of fraud, pleads the contracts in 
some detail, and demands judgment on certain notes re- 
sulting from the transactions. 

It is first argued that the verdict is not sustained by 
the evidence. While the argument on this topic is sub- 
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divided, it will be most convenient to treat it as a single 
assigninent. It is not contended that there was no evi- 
dence tending to show false representations, but rather 
that such as might have been false were not material and 
worked no damage. We think the argument on this 
point disregards the theory on which the amended peti- 
tion is drawn. lor its proper consideration a statement 
of the facts is necessary. DPhillips was the owner of a 
farm in Seward county containing 320 acres and valued 
by different witnesses at from $4,000 to $9,600. It was 
incumbered by mortgages amounting to almost $3,000. 
A judgment of about $500 had been rendered against 
Phillips and others in Lancaster county, and by means of 
atranscript had become a lienon the farm. ‘The land was 
occupied by a tenant, Phillips and his family residing 
in Lincoln. On most points relating to the transactions 
in controversy the evidence is sharply conflicting. We 
shall state as facts the evidence tending to support plain- 
tiffs claim, which the jwry evidently found to be true. 
Phillips, late in (886, was in Sioux City, Iowa, apparently 
selling rights under a patent. One day he met McCready 
at the post office and the two men fell into conversation. 
They lad never met before and apparently had never 
heard of one another. As a result of this first conversa- 
tion Phillips became imbued with the project of engaging 
in the live-stock business in Dakota, and within a day 
or two he went with MeCready to a place near Madison, 
in the ‘theu tertitory of Dakota, and contracted to pur- 
chase the chattels above referred to, consisting of live 
stock, grain, and household goods. The purchase price 
was $3,000, for which Phillips gave six notes of $500 
each, payable to the order of one A. L. Burt, for whom 
McCready claimed to be acting. To secure the notes 
Phillips executed a chattel mortgage upon the chattels. 
In the meantime Phillips had told McCready of his own- 
ing the farm, and at McCready’s iustance Phillips exe- 
cuted a deed conveying the farm to Mrs. McCready, as 
further security to Burt for the notes. This deed was 
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executed December 2. McCready at once started for 
Lincoln, arriving the evening of December 3. He saw 
Mrs. Phillips that night and by appointment met her the 
morning of the 4th, when she executed and acknowl- 
edged the deed. At 2 o’clock that afternoon it was filed 
for record in Seward county. Mrs. Phillips disposed of 
most of her household furniture, and with the remainder 
and her four children went to Dakota, where the family 
established itself in a two-room house on a farm occupied 
by McCready. Phillips denies that he ever obtained pos- 
session, except on behalf of McCready, of the chattels 
he had bought, but it is quite evident that, while Mc- 
Cready had some use of them, they were under Phillips’ 
dominion until the events in February shortly to be nar- 
rated. About December 23, McCready having returned 
to Dakota, he represented to Phillips that an execution 
on the judgment had been levied on the Seward county 
farm and that it was about to be sold, and that foreclos- 
ure proceedings had been begun on the mortgages. 
These representations were false. Having so induced 
Phillips to believe that his farm was about to be lost, he 
persuaded Phillips to let his conveyance become abso- 
lute by a sale to McCready. There is a dispute as to the 
terms. McCready claims that the price was $4,500; that 
the incumbrances were computed, and that a balance of 
$878 being found due Phillips, this was credited on the 
chattel sale, a novation of which was then effected. 
Phillips claims that the price was $6,000; that some of 
the chattels were then relinquished, the remainder of the 
debt thereon canceled, and he was to have $878 in cash 
as he might need it. Certain it is that a stallion which 
Phillips had bought was then turned back, reducing the 
price of the chattels to $2,400; that Phillips executed 
notes to Mrs. McCready for $1,500, and that it was un- 
derstood that Phillips was in some way credited $878. 
The notes to Burt were not delivered up, but no recovery 
has been sought on them, and there was at some time 
written thereon a memorandum indicating that they 
33 
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were held only as collateral to the new notes. So matters 
went until February 23. Phillips then found that the 
farm he expected had been leased to another and he de- 
termined to return to Nebraska. McCready says he sim- 
ply became discouraged. Discouragement is not surpris- 
ing under all the circumstances, as he seems to have be- 
come involved in debt to McCready $502 additional in the 
interval. McCready and Phillips had another settlement, 
when it was agreed that certain things should be done 
permitting Phillips and his family to get away. The 
following day they all drove to Madison, where, shortly 
before the time for the train to leave, they entered a 
bank, McCready advanced to Phillips $100 to pay his 
traveling expenses, and Phillips again relapsed into his 
habit of signing documents presented by McCready. 
Among those then signed was a note for $602 and a power 
of attorney. The note represented money lent and the 
price of feed furnished by McCready. The power of at- 
torney is a remarkable instrument. It is executed by 
both Phillips and wife and authorizes McCready to sell 
the chattels and from the proceeds pay the notes for 
$1,500, the note for $602, the expense of keeping the chat- 
tels, and a commission to McCready for selling them. 
Then McCready was to send “whatever is left” to Phillips 
at Omaha. It also contains a stipulation for a deficiency 
judgment against Phillips for anything within the above 
category which might not be realized, and closes as fol- 
lows: “And whatever said A. W. McOready does with 
said chattels, we are to find no fault and consider it is 
the best that he could do under the scarcity of grain and 
hay and deep snows.” The essence of the instrument 
was, out of abundant caution, repeated in the certificate 
of acknowledgment. The Phillipses then returned to Ne- 
praska, and active dealings between the parties ceased. 
In March McCready says he sold the chattels for $1,190, 
for which he aliows credit on the notes for $1,500. He 
now. owns those notes as well as that for $602. Febru- 
ary 28, 1887, a deed conveying the Seward county farm 
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to a stranger was placed on record. This deed bore date 
January 21. The title appeared of record in the stranger 
until November 14, 1891, when a deed reconveying it to 
Mrs. McCready was filed. This deed bore date January 
26, 1887. 

The recital of these facts demonstrates intense stupid- 
ity on one side or consummate villainy on the other. 
Perhaps the jury found that there was a concurrence of 
both traits. Inasmuch as the evidence shows that 
Phillips, before he met McCready, had been willing to 
accept even less than $6,000 for his farm, the representa- 
tions as to the condition of the incumbrances could not 
have been in themselves material, or at least injurious, 
if he sold for that price; but we think the evidence amply 
warrants the inference that there was no bona fide sale; 
that at least as early as December 28 McCready had con- 
ceived a scheme to manipulate the conveyance and the 
deal in chattels in such a way as to obtain the farm with- 
out paying therefor and without losing the chattels. The 
false representations complained of in the original pe- 
tition were not the gist of the fraud; they were merely 
made to induce Phillips to act hastily, without reflection 
and without counsel. They admirably served this pur- 
pose. The practical result of the affair was that, while 
in December Phillips owned a farm, incumbered, but 
leaving in him a valuable equity, in February, with no 
intervening cause except his dealings with McCready, 
the latter had his farm, and Phillips not only had noth- 
ing, but was largely in debt to McCready for taking his 
property away from him. Of course this might be the re- 
sult of foolish bargains, untainted by fraud. But when 
we consider that the acquaintance began as does the 
acquaintance of a vendor of gold bricks with his victim; 
the promptness with which McOready placed the record 
title of Phillips’ farm in his own wife; the whole course 
of the subsequent transactions; the fact—uot before men- 
tioned—that when the Phillipses left,. McCready en- 
deavored to induce them to go to St. Joseph or Milwau- 
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kee among strangers, and not to return to Nebraska; that 
the record title of the land was for years kept in a 
stranger while a deed of reconveyance to Mrs. McCready 
was withheld from record,—the inference is justifiable, 
if not necessary, that McCready was deliberately preying 
upon an unsophisticated stranger, that when he got the 
farm he had no intention of paying therefor, and that the 
deal in chattels, the notes, and the power of attorney 
were only for the purpose of giving legal semblance and 
apparent plausibility to the fraud contemplated. Such 
a fraud is actionable. Deceit to ground a recovery must 
relate to existing facts; but if a man buys property on 
credit with the intention at the time of not paying there- 
for, his promise to pay is but a false token whereby the 
fraud is effected. The real fraud is the expressed or im- 
plied false representation of his intention to pay. (Ayres 
v. French, 41 Conn. 142; Dowd v. Tucker, 41 Conn. 197; 
Chicago, T. & M. C. Rk. Co. v. Titterington, 84 Tex. 218; 
Goodwin v. ITorne, 60 N. H. 485; Wilson v. Eggleston, 27 
Mich. 257; Gross v. McKee, 53 Miss. 536.) 

Complaint is made of certain instructions as submit- 
ting evidence of misrepresentations and conduct not in 
issue; but the argument is based on the theory that the 
gravamen of the action is the misrepresentations as to 
the condition of the incumbrances. We think the in- 
structions applicable on the theory of the amended peti- 
tion and of the evidence as we have stated it. 

Rulings on the evidence are complained of. Certain 
of these related to evidence attacking the consideration 
of the note for $602. This evidence was material as tend- 
ing to establish the purpose and intent of McCready. So 
far as it affected the note itself it was withdrawn from 
the jury by instructions. 

Evidence was excluded of conversations, before the 
representations were made, between McCready and the 
allurney of the judgment creditor. The only purpose of 
this was to show that McCready’s statements as to the 
levy of execution were not intentionally falce. But in 
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this state a scienter in such cases is unnecessary. (John- 
son v. Gulick, 46 Neb. 817; Moore v. Scott, 47 Neb. 346, and 
cases cited.) Moreover, the offer was only to show that 
the attorney had said that unless the judgment was paid 
within a time named he would cause the land to be sold. 
The representation charged and proved was that the land 
had already been levied upon and was about to be sold. 

In the cross-examination of plaintiff defendant sought 
to show that he had previously offered the land for as 
little as $4,000. This was excluded. It is doubtful 
whether it was proper cross-examination, but if so, the 
error was without prejudice. Defendant proved the fact 
by other witnesses. Plaintiff was called in rebuttal and 
denied or explained the circumstance, and defendant had 
then a proper opportunity to cross-examine. 

The verdict, we think, was largely excessive. The rule 
of damages proposed to the jury was the difference be- 
tween the value of the land and what Phillips received. 
This was incorrect, under the facts of the case. The fraud 

‘did not consist in inducing Phillips to part with the 
land for less than he would otherwise have done, but in 
inducing him to part with it at an acceptable price with- 
out any intention of paying the consideration agreed 
upon. Phillips was willing at all times to sell for $6,000, 
if not for less, and $6,000 was what he thought he was 
getting. This should be the basis of the calculation. He 
received a credit of $878 on the chattels and the dis- 
charge of the mortgages. These were computed to 
amount to $2,983.53, and we can find nothing impeach- 
ing that calculation. Deducting the sum of these two 
credits from $6,000, we have $2,138.47 as plaintiff’s dam- 
age. Interest at seven per cent to December 16, 1896, 
the date of the verdict, increases this amount to 
$3,632.13. The verdict should not have been for more. 
But there is another error. The court allowed the jury 
to consider the debt to McCready on the notes only in 
case it found for the defendant. This is not an action 
to rescind, but one for damages. It ratifies the contract. 
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Plaintiff is entitled to his damages on the basis of a con- 
tract performed. He cannot repudiate it in part and have 
his damages entire. Defendant is now entitled to recover 
on his, notes. On the $1,500 notes $1,190 was paid by 
the sale of the chattels. The $602 note is wholly unpaid. 
They are all stipulated to bear interest at the rate of 
twelve per cent per annum. The law of Dakota, where 
they were made and payable, is not pleaded or proved, 
and the presumption of similarity in law would ground 
a presumption of usury. But usury is not pleaded by the 
plaintiff. Usury must be pleaded, and with certainty, to 
be available as a defense. (New England Mortgage Sc- 
curity Co. v. Sandford, 16 Neb. 689; Anglo-American Land, 
Mortgage & Agency Co. v. Brohman, 33 Neb. 409; Rose v. 
Munford, 36 Neb. 148; Rainbolt v. Strang, 39 Neb. 339; 
Bell v. Stowe, 44 Neb. 210.) We are constrained, therefore, 
to disregard this feature and allow interest according to 
the terms of the notes. We credit the payment of $1,190 
as of March 1, 1887, there being no evidence of the precise 
date and that being to take the defendant’s testimony 
most strongly against him. So computed we find due 
on the notes at the date of verdict $2,273.36. Deducting 
this from $3,632.13, the maximum of plaintiff’s damage, 
we have $1,358.77 as the highest amount the evidence 
will sustain. 

If the plaintiff within forty days remit $4,641.28, as of 
the date of the judgment, the judgment will be affirmed 
for the residue; otherwise it must be reversed. 


JUDGMENT ACCORDINGLY. 
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JOHN PISAR, JR., V. STATE OF NEBRASKA. 
FILED OCTOBER 20,1898. No. 10273. 


1. Intoxicating Liquors: APPLICATION ror LicENSE: Notice. An ap- 
plication for a license to sell liquor cannot be acted upon until 
at least two weeks’ notice has been given in the manner specified 

‘by statute. Action can only be taken after the expiration of 
two weeks, and consequently action on the fourteenth day after 
the first publication of notice is premature. 


Notice of the application, in compliance 
with the statute, is essential to confer jurisdiction on the board 
to which the application is addressed; and a license issued with- 
out such notice is void and may be collaterally attacked. 


3. Criminal Law: Apmirrep Facts: Instructions. In a criminal 
case, if the defendant on the trial stipulate that certain facts 
exist, the court may properly assume those facts as established 
and instruct the jury as to their legal effect. 


4, 


: Maxm. If the defendant solemnly admit facts es- 
tablishing his guilt, he is not entitled to have the jury pass on 
the issue of his actual intent to violate the law. Iynorantia legis 
neninend ercusat. 


Error to the district court for Giage county. Tried 
below before Lerron, J. Affirmed. 


Hazlett &6 Jack and H. N. Kauffman, for plaintiff in error. 


C. J. Smyth, Attorney General, Ed P. Smith, Deputy At- 
torncy General, Samucl Rinaker, and HE. O. Kretsinger, for 
the state. 


IRVINE, C. 

John Pisar, Jr., was convicted of selling intoxicating 
liquors without a license, and asks a reversal of the judg- 
ment. The case was submitted to the jury on an agreed 
statement of facts without other evidence. It appeared 
from this statement that Pisar sold liquors as charged 
in the information, but that he did so under color of a 
license which had been issued to him; that except as to 
the publication of notice all the proceedings leading to 
the issuing of the license were sufficient and regular. 
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The notice was published in a weekly newspaper April 
28 and May 5. The license was granted May 12,—the 
fourteenth day after the first publication. The state as- 
serts that the notice had not been published a sufficient 
period to permit action on the application on the day 
when such action was taken. It is on this alone that 
the prosecution rests. 

The statute provides (Compiled Statutes, ch. 50, sec. 
2): “No action shall be taken upon said application until 
at least two weeks notice of the filing of the same has 
been given by publication,” etc. Construing this pro- 
vision with reference to a notice first published June 5, 
this court said: “Saturday, the fifth of June, the day of 
publication, must be excluded. The two weeks then 
would expire with Saturday, the nineteenth. If Sun- 
day must be excluded—and it must, for the board could 
not legally be in session on that day to appoint a time 
for hearing—Monday, the twenty-first, would have been 
the first day on which the board could take any action 
whatever on the application.” (Pelton v. Drummond, 21 
Neb. 492.) Referring to a notice first published May 12, 
it was said: “The notice given in the newspaper had been 
given two weeks with the expiration of May 26. If no 
remonstrance had been filed, a license might have been 
granted on the 27th.” (Hollemback v. Drake, 37 Neb. 680.) 
Other expressions may be found in the reports of similar 
import. In Pelton v. Drummond action had been taken on 
the thirteenth day instead of the fourteenth, as is here 
the case, and in Hollemback v. Drake the notice given was 
held sufficient, so that, in a strict sense, the cases cited 
are in a manner obiter as to the precise question now be- 
fore us. Nevertheless, both cases required for their de- 
cision a construction of the same clause of the statute, 
and the language used by the court was not an incidental 
expression but the deliberate judgment of the court as 
io such eonstruction. The statute says that no action 
shall be taken “until at least two weeks notice” has been 
given, This indicates that action must be after the ex- 
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piration of two weeks, and not merely at the end of two 
weeks, and so justifies the construction which has been 
placed upon it, and which will not now be changed. 

It is said that, in the cases the state relies upon, the 
court was dealing with direct attacks on the license; that 
when a license has been granted the same considerations 
do not apply to a collateral attack. But the notice is 
jurisdictional. Without a compliance with the statute 
in that regard the council is without authority to act. 
(Pelton v. Drummond, supra; Livingston v. Corey, 33 Neb. 
366; Ziclke v. State, 42 Neb. 750.) The defect was not a 
mere irregularity in the proceedings, but one which ren- 
dered them void and ‘the license no protection. It was no 
license because of want of authority in the council to 
grant it. 

The foregoing questions were raised by exceptions to 
instructions. The instructions are also assailed as de- 
priving the jury of its authority to pass on the question 
of guilt or innocence. The instructions specially assailed 
tell the jury that the only question before it is the suffi- 
ciency of the notice, and then that the notice is insuffi- 
cient. This was of course practically equivalent to di- 
recting a verdict of guilty. An instruction in a criminal 
case is not erroneous for assuming facts as proved, pro- 
vided the record clearly shows that the defendant ad- 
mitted such fact or treated it as established. (Hill v. 
State, 42 Neb. 503; McAleer v. State, 46 Neb. 116.) In this 
case the necessity of proof was dispensed with by a sol- 
emn stipulation of all essential facts. The court did not 
err in treating those facts as established. The legal con- 
clusion from such facts was for the court and not for 
the jury, and the defendant cannot complain because the 
court drew that conclusion and stated it clearly to the 
jury. If the legal conclusion from the facts defendant 
solemnly admitted was equivalent to a plea of guilty, 
there was nothing really for the jury to pass upon. 

It is said that the issue of criminal intent was at least 
for the jury, and that the defendant had acted in good 
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faith, believing he had a license. But he is conclusively 
presumed to know the law, and if an actual unlawful in- 
tent is essential, that presumption supplies it. The case 
is one of hardship, and it is doubtful if any public pur- 
pose is subserved by a prosecution under such circum- 
stances; but the hardship is no greater than is frequently 
caused by the application of the always harsh but neces- 
sary maxim, ignorantia legis neminem excusat. 


AFFIRMED. 


H. A, LA SELLE, APPELLEE, Vv. W. D. NICHOLLS ET AL., 
APPELLANTS. 


FILepD OcTOBER 20,1898. No. 8356. 


1. Record for Review: MopIFIcATION OF DECREE. Confirmation of a 
judicial sale was resisted on the ground that the district court 
had, without notice to the appellant and at a term subsequent 
to that at which the decree was rendered, modified the decree by 
appointing a special master to make the sale, instead of the 
sheriff as the decree had provided. The record brought to this 
court did not contain the decree or the order complained of. 
Held, That no cognizance could be taken of the question in the 
absence of such records. 


2. Judicial Sales: APPRAISEMENT: HaArMLESS Error. An error in 
appraising land for judieial sale whereby a tax-lien was deducted 
twice is without prejudice to the defendants when the land sold 
for more than two-thirds of the appraised value, correcting the 
error. 


3. : DESCRIPTION OF LAND: PRESUMPTIONS. In the absence of 
evidence it will not be inferred that land described as the “‘north 
one-third of lots five and six” constitutes separate tracts which 


should be sold separately. 


APPEAL from the district court of Gage county. Heard 
below before BusH, J. Affirmed. 


Tr 
LW. 


Hazlett & Jack, contra, 
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Irving, C. 


This is an appeal from an order confirming a judicial 
sale of real estate. The appellants assert that at a term 
subsequent to that at which the decree was rendcred the 
same was modified by appointing a special master to sell 
the property, instead of the sheriff as designated in the 
decree, and this without notice to appellants. The ques- 
tion as to the validity of such a proceeding is not pre- 
sented by the record. The decree is not a part of the 
record filed in this court, nor does any order appear of 
the nature complained of. The only indication that there 
was any such proceeding is in certain affidavits which 
seem to have been used in support of the objections to 
the sale, but these cannot be permitted to take the place 
of a transcript of the record assailed. 

One of the objections to confirmation was that certain 
taxes appeared in both the city and county treasurer’s 
certificate and were thus twice deducted in making the 
appraisement. As the land sold for more than two-thirds 
of the appraised value, making due allowance for this 
error, the appellants were not prejudiced. 

It is also claimed that different portions of the land 
should have been separately appraised. As before 
stated, we have not the decree before us. From the or- 
der, notice of sale, appraisal, and return it appears that 
the land was described as the “north one-third of lots five 
and six, in block seventy-seven,” etc. This description in 
itself indicates a single tract, and there is nothing to 
show that there were separate tracts. 

The remaining objections are barely stated rather than 
discussed in the brief, and relate to questions repeatedly 
decided adversely to appellants’ contention. 


AFFIRMED. 
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C. M. Henperson & CoMPANY, APPELLANTS, v. C. FP. 
KwBULZER ET AL, APPELLEES. 


FILED Ocrongr 20,1808. No. 8341. 


Estoppel: Piueapinac. The facts from which an estoppel in pais ari-es, 
to be available as such, must be pleaded, at least where there is 
an opportunity to so plead. 


APPEAL from the district court of Adams county. 
Heard below before BrALt, J. Affirmed. 


Caranagh & Thomas, M. A. Hartigan, and Larwood, Ames 
& Pettis, for appellants, 


Capps & Stevens, contra. 
Invinp, C. 


This was a creditor’s bill whereby C. M. ITenderson & 
Co. undertook to subject to the payment of a judgment 
against C. I. Keutzer and Henry Trier certain land the 
title to which was in Elizabeth Trier, the wife of Henry. 
There was a decree for the defendants and plaintiffs ap- 
peal. 

The essential facts are that Keutzer, June 9, 1890, was 
indebted to the plaintiffs in the sum of $871.52, and being 
pressed for payment, sought an extension, offering two 
notes signed by himself and Henry Trier, due, respect- 
ively, July 9 and August 9. After investigation the 
plaintiffs granted the extension and accepted the notes. 
Before the first note matured Keutzer, who was engaged 
in a mercantile business, failed, and his stock was seized 
by mortgagees. The title to the land in controversy had 
for years been in Henry Trier, the surety on the notes. 
June 24 he conveyed it to a third person, and by means 
of several mesne conveyances it became vested, in July, 
in Elizabeth Trier. It is conceded that there was suifi- 
cient evidence to sustain the finding that the land was 
bought with money of Elizabeth and that the convey- 
ances were not, in the usual sense, voluntary or fraudu- 
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lent, but were made in execution of the resulting trust. 
The appellants assert that the uncontradicted proof 
shows that Mrs. Trier had for years known that the title 
was in her husband and had suffered it to so remain; that 
the appellants, before accepting him as surety, made in- 
vestigation, and finding the title in him accepted the 
notes, relying on his apparent ownership; that by so do- 
ing they lost the opportunity of proceeding against 
Keutzer until after other creditors had absorbed his as- 
sets. A reversal is sought on the sole ground that Mrs. 
Trier is by the foregoing facts estopped from asserting 
her right against the claim of plaintiffs. 

An estoppel in pais is not available unless the facts 
from which the estoppel arises are pleaded, at least 
where there is an opportunity to so plead. (Norwegian 
Plow Co. v. Haines, 21 Neb. 689; Schribar v. Platt, 19 Neb. 
625; Nebraska Mortyage Loan Co. v. Van Kloster, 42 Neb. 
746; Erickson v. First Nat. Bank, 44 Neb. 622; Scroggin 
v. Johnson, 45 Neb. 714.) The petition, after pleading the 
debt and its circumstances, the recovery of judgment 
and the transfers which it seeks to avoid, charges that 
the transfers were made without consideration and in 
pursuance of a conspiracy to defraud creditors of 
Keutzer and Trier. It also alleges that “at the time said 
notes and evidences of indebtedness were made and de- 
livered they were accepted by plaintiffs solely and 
wholly wpon the statement that defendant Trier was 
worth to exceed the sum of $5,000, which plaintiffs allege 
to be the fact at that time.” This, it will be observed, is 
only an averment that plaintiffs relied on a true state- 
ment by some one not named as to Trier’s wealth. The 
petition was clearly framed upon the theory that the 
land was Trier’s and that the conveyances were fraudu- 
lent or voluntary, not on the theory now presented. 
Mrs. Trier’s answer pleads her title and right in detail. 
To this it might properly have been replicd that she was 
estopped to set up her right, and thereby the petition 
might be sustained; but the pleader, while evidently at- 
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tempting to do so, failed. To demonstrate this it is nec- 
essary to quote the whole of the reply. It is as follows: 

“Comes now the plaintiff in the above entitled action, 
and for their reply to the separate answer of Henry 
Trier and Elizabeth Trier replying say: 

“1. They deny each and every allegation in said answer 
contained inconsistent with the petition heretofore filed 
in said action. 

“2, Further replying to the several matters the defend- 
ants set out in their answer, these plaintiffs allege that 
the said defendants Elizabeth Trier and Henry Trier are 
estopped, denied, and in law forbidden to now offer as 
a defense the facts set out in the said answer, for the fol- 
lowing reasons: Tor that for all of the several years, 
from the time of the purchase of the said land up until the 
time of the said attempted conveyance, the title of the 
same was in the defendant Henry Trier, with the full 
knowledge and consent of Elizabeth Trier, his wife, now 
defendant in the said answer, and with the knowledge 
that the said Henry Trier was receiving and had received, 
was directing and had directed, upon the strength of such 
credit so secured, by reason of his holding the title to the 
lands and the reason of the value of the said lands. 

“3. The plaintiff herein again alleges each and every 
fact as fully as if the same were herein set out at large, 
contained in their petition, and again asks for yudenent 
as in said petition prayed.” 

The attempt to plead the estoppel is in the second par- 
agraph. After the averment that the title was for sev- 
eral years in Trier with the knowledge and consent of 
his wife this paragraph becomes unintelligible. What- 
ever the pleader may have intended to charge he cer- 
tainly did not charge that Henry’s title to the land was 
used as a basis for obtaining credit, or that plaintiffs had 
relied thercon in extending credit, or that plaintiffs had’ 
altered their position to their disadvantage. The matter 
now relied on was, therefore, not in issue, nor was it 
pleaded and admitted. 

AFFIRMED, 
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GLOBE OIL COMPANY vy. G. W. Powr ut. 
FILED NOVEMBER 3, 1898. No. 83x. 


1. Assignments of Error: Instructions. If of the giving of morv 
than one instruction there is an assignment of error in gross in 
the motion for a new trial, and one of the instructions is deter- 
mined proper, no further examination of the assignment need 
be made. 


2. 


: RULINGS ON EVIDENCE: REcorp. An assignment of error in 
the petition was of the admission of the evidence of a witness 
as set forth on a designated page of the bill of exceptions, and 
an examination developed the fact that no objections were inter- 
posed to any interrogatories or any evidence shown on the stated 
page of the reeord. Held, To present no matter for consideration 
or decision, 


3. Instructions: Review. An insiruction which ignores a proposi- 
tion material to the conclusion which it announces may, under 
certain findings, be reached for one of the parties, is erroneous. 


Error from the district court of Fillmore county. 
Tried below before Hastincs, J. Reversed. 


John D. Carson, for plaintiff in error. 
F. B. Donisthorpe, contra. 


HARRISON, C. J. 


On December 15, 1891, the defendant, then in business 
in Shickley, gave to a traveling salesman for the plaintiff 
the following order: 


“Dated Dee. 15th, 1891. Sold by J. 0. C. 
“The Globe Oil Co., 1891. 
“Ship to G. W. Powell, on or about June 1st, at Shick- 
ley; county, Fillmore; state, Nebraska; P. O. address, 
Terms, 4 months. I*. 0. b. Beatrice. No special 
agreement will be recognized that is not embodied in this 
contract. 
“1 pbis. King Cylinder at 40; 1 bbls. Castor Machine 
(heavy) at 33; 1 bbls. Mach. Lard Oil at 36; 4 bbls. Vel- 
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vet Engine at 27; 4 Amber Engine at 24; $ Red Castor 
at 34; 4 packages at 50. 

“Above is correct. Quality of oil guarantied. 

“G. W. Powell, Purchaser.” 


The plaintiff instituted this action to recover an 
amount asserted to be its due on account of the oils sold 
and delivered to defendant as shown in said order. The 
defendant answered the petition, which was in the or- 
dinary form of declaration on an account, and admitted 
the order, but alleged that it was conditional; that, if he 

“was unable to procure a suitable place within which to 
store the oils ordered, he was not to receive them; that 
he had not been able to get the room for storage and 
had, before shipment of the goods included therein, can- 
celed or countermanded the order. It was further al- 
leged in the answer: “VPlaintiff claims to have delivered 
certain oil as per the terms of said contract, whereas 
the fact is that whatever oil was shipped to defendant 
never reached its destination, but certain barrels and 
half barrels reached Shickley, Nebraska, nearly empty 
of oil, the oil having escaped,—the said barrels and half 
barrels being in such shape and condition as not to be 
able to contain oil,—and the defendant refused to ac- 
cept of the same.” The reply was a general denial, and 
from a verdict and judgment for defendant the plaintiff 
‘has prosecuted error to this court. 

It is argued that the trial court erred in refusing to 
give in charge to the jury certain instructions prepared 
and requested for the plaintiff and numbered 2, 3, and 4. 
The assignment in the motion for a new trial in relation 
to the instructions to which we have just referred was in 
gross. Of the instructions in question the one num- 
bered 4 was erroneous, and this being determined dis- 
poses of the entire assignment as unavailing. (/iatt ». 
Kinkaid, 40 Neb. 178; Graham v. Frazier, 49 Neb. 90; 
Denise ov. City of Omaha, 49 Neb. 750.) 

It is argued that the court erred in the admission in 
evidence of the testimony of a witness—Oscar Johuson 
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—as set forth on pages 10, 11, and 12 of the bill of excep- 
tions. In the petition in error there appears the fol- 
lowing assignment: “The court erred in admitting the 
evidence of Oscar Johnson. See page 10, bill of excep- 
tions;” and there is no other or further mention of the 
testimony of the witness designated in argument and 
in the assignment. To the questions asked of the witness 
as shown on page 10 of the bill of exceptions there were 
no objections; and of the admission of the other portions 
of the testimony of this witness, there fvere no assign- 
ments of errors in the petition; hence they are not pre- 
sented for examination, from which it follows that this 
branch of the argument must fail. 

It is insisted that the trial court erred in giving to 
the jury instruction numbered 3, given on its own mo- 
tion, which was as follows: “The order provides that 
the oil shall be delivered free on board cars at Beatrice, 
Nebraska, and if you do not find either that it was so 
placed on board cars at Beatrice, in ordinarily good con- 
dition, or else that it arrived at its destination in ordi- 
narily good condition, then defendant would have the 
right to refuse to accept the oil in question.” It may be 
well to notice the facts as they appear in evidence rela- 
tive to the shipment of the oils ordered by defendant. 
A knowledge of them may render somewhat clearer the 
applicability or lack of it of the foregoing instruction. 
A car load of oils, inclusive of what had been ordered by 
the defendant, was shipped to Omaha,—the witness who 
testified in regard to the matter said “for distribution.” 
It must be concluded, since the testimony was of a car 
load “for distribution,” and no consignment of any des- 
ignated portion to defendant, or any other party, that 
there was no separation, and the car Joad was the com- 
pany’s property. The oils ordered by defendant were 
shipped from Council Bluffs to Shickley, consigned to de- 
fendant at the latter place; and it will be remembered 
they were to be according to the order for them, “f. 0. b. 
Beatrice,” which seems to have been interpreted by the 

34 
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trial court as meaning delivered on board cars at the 
place mentioned. (See instruction quoted herein.) This 
court has considered the import of a contract to sell 
“prices f. 0. b.” at a designated point, and whether it 
fixes the place of delivery or not, and did not reach a 
conclusion which is applicable, as an inflexible rule, in 
all similar cases. (See Neimeyer Lumber Co. v. Burlington 
& M. R. R. Co., 54 Neb. 321.) But if it be conceded that 
the instruction in this case was correct in its statement of 
the place of delivery, Beatrice, then the title to the goods 
passed to the defendant at said point, and the instruc- 
tion was erroneous in its further assertion that unless 
the jury should find that the condition was good when 
delivered, or ordinarily so, at time of arrival at Shickley, 
then the defendant might refuse to receive them. The 
matters of condition of which there were complaints 
were of the barrels in which the oils were shipped, and 
of leakages. The instruction ignored in its latter por- 
tion the proposition that these matters might have been 
produced by negligence and carelessness of the carrier 
after the title to the goods had passed to the consignee. 
If so, it was without fault of the vendor, and would fur- 
nish no sufficient reason for a refusal to receive as be- 
tween the vendor and vendee. JIfor the error in the in- 
struction the judgment must be reversed and the cause 


remanded. 
REVERSED AND REMANDED. 


Emma H. HOLMES, APPELLEE, Vv. MARY J. CROOKS ET AL., 
APPELLANTS. 


FILED NoVEMBER 3, 1898. No. 8373. 


4. Sheriff: SALE AYTER EXPIRATION OF TERM OF OFFICE. A sheriff to 
whom an order of sale has been issued, and who has commenced 
the execution of the same during his term of office, may com- 
plete the service after the expiration of such time. 
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2. Judicial Sale: NoticE: Proor or Pusuicarion. A purported affi- 
davit of proof of publication of notice of sale of land under an 
order of sale is not sufficiently authenticated if it lacks the sig- 
nature of an officer to the jurat. 


APPEAL from the district court of Lancaster county. 
Heard below before Houmns, J. Reversed. 


John S. Kirkpatrick, for appellants. 
Field & Brown and Cobb & Harvey, contra. 


HARnIson, C. J. 


In this, an appeal from an order of the district court 
of Lancaster county, by which there was confirmed a 
sale of real estate made under a decree of foreclosure o/ 
a mortgage, it is complained that there were fatal de- 
' fects in the proceedings; of such as are urged at the 
present time but two were of the grounds of the objec- 
tions to the confirmation presented to the district court, 
and none others will be considered. 

One objection was that the sale took place after the 
term of office of the sheriff who made it had expired. The 
sheriff received the order of sale December 26, 1895, and 
he. caused an appraisement of the premises to be sold 
to be made of date January 6, 1896. These acts were 
prior to the expiration of the sheriff’s term of office. It 
is of the provisions of our statutes that “sheriffs and 
their deputies may execute any process which may be in 
their hands at the expiration of their office.” (Compiled 
Statutes, ch. 18, art. 1, see. 123.) That an order of sale 
comes within the term “process” see Philips v. Spotts, 14 
Neb. 139. An officer who commenced the service of the 
process during his term of office may complete its exe- 
cution after the expiration of his term. (1 Freeman, Exe- 
cutions sec. 62; Fowble v. Rayberg, 4 O. 45.) 

A second objection was that no proper or sufficient 
proof of publication of a notice of the sale was made. In 
the return to the order of sale there appears a statement 
of the publication of the notice, and such statement is ac- 
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companied by a reference to the affidavit or proof of the 
publication as a part of the return. The document al- 
luded to is in the ordinary form of what is termed an 
affidavit of publication of notice of sale, and purports 
to be signed by the publisher of a newspaper as the affi- 
ant. The jurat is in substance regular and there is an 
impression of a notarial seal immediately below the form 
and to the left of the words “Notary Public,” which 
words appear just below a line directly underneath the 
right-hand end of the jurat, but the signature of the no- 
tary public is nowhere present,—is wholly lacking. 
Notice is necessary and publication in a newspaper is 
prescribed. (Code of Civil Procedure, sec. 497.) “Publi- 
cations required by law to be made in a newspaper, may 
be proved by affidavit of any person having knowledge 
of the fact, specifying the time when and the paper in 
which the publication was made, but such affidavit must, 
for the purposes now contemplated, be made within six 
months aftor the last day of publication.” (Code of Civil 
Procedure, sec. 403.) The statement of the officer in his 
return did not prove the publication of the notice. 
(Miller v. Leferer, 10 Neb. 77.) In section 6 of chapter 61, 
Compiled Statutes, certain powers and duties of notaries 
public are enumerated, inclusive of that of administering 
oaths and affirmations; and it is further provided: “And 
over his signature and official seal certify the perform- 
ance of such duties, so exercised and performed under 
the provisions of this act, which certificate shall be re- 
ceived in all courts of this state as presumptive evidence 
of the fact therein certified to.” “An affidavit may be 
made in and out of this state, before any person author- 
ized to take depositions, and may be authenticated in 
the same way.” (Code of Civil Procedure, sec. 371.) Au- 
thentication is by the certificate, signature of the officer 
in all cases, and official seal, if the officer has one. (Code 
of Civil Procedure, sec. 384.) In the opinion in the case 
of Bantley v. Finney, 48 Neb. 794, written by RaGan, C., 
wherein there was under consideration an affidavit to 
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which the jurat was blank or had not the signature and 
seal of the officer, it was, impliedly at least, held that 
it was not proved or authenticated, the main point of ad- 
judication being that the fact of its being sworn to might 
be proved by extrinsic testimony. That the impression 
of the seal appeared to the jurat in question in the case 
at bar was not alone sufficient. Further proof that the 
oath was before the officer to whom the seal belonged 
was requisite. The jurat without the signature of the 
officer was incomplete and no authentication of the doc- 
ument on which it appeared. (Ency. Pl. & Pr. 317, 318, 
and cases cited.) There was not sufficient proof of the 
publication of the notice of the sale. The order of con- 
firmation must be reversed and the cause remanded to 
the district court for further proceedings. 


REVERSED AND REMANDED. 


SecuRITY ABSTRACT OF TITLE COMPANY ET AL. V. JOHN 
H. LONGACRE, ADMINISTRATOR. 


Firep NovEMBER 3, 1898. No. 8389, 


1. Judicial Sales: TITLE: ErrecT oF OPENING DEcREE. Setting aside a 
decree under the provisions of section 82, Code of Civil Procedure, 
upon the application of a non-resident upon whom service was 
had of the pendency of the cause by publication, and not other- 
wise, does not affect the title to the property, the subject of an 
order or judgment sought to be opened, which by it, or in conse- 
quence of it, while in force, shal] have passed to a purchaser in 
good faith; nor can such title be litigated in the action after the 
decree is set aside, except possibly when the bona fidcs of the 
purchase is the subject of attack. (Code of Civil Procedure, sec. 
82; Citizens State Bank of Council Bluffs v. Haymes, 56 Neb. 394.) 


: ConTRACTS. The mere setting aside of such 
a decree in the manner and for the reasons provided in said sec- 
tion of the Code does not comply or fulfill the terms of an agree- 
ment to secure the deed issued after confirmation, and in com- 
pletion of a sale ordered by the judgment to be vacated, and the 
property and its title to be settled and fixed in a party to the 
agreement, 
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3. Abstracts of Title: Lrasimiry oF AbsTRACTER. An abstracter of 
title is liable to a person for whom he or it has prepared and fur- 
nished an abstract of title to property for the damages suffered 
by such person in consequence of an omission to notice in the 


abstract an incumbrance against, or matter which affects, the 
title. 


4. 


A party procured an abstract of title to real estate 
of which he contemplated the purchase, and, in reliance on the 
completeness and accuracy of the abstract, made the purchase 
and, as a part of the consideration, assumed and agreed to pay 
the debt secured by a mortgage on the premises. He lost all 
that he apparently purchased,—the title, the property, and its 
possession,—by a sale, without his knowledge, of the property 
under the order of a judgment in a suit whose attachment writ 
had been levied thereon, and of which suit all notice or mention 
of the pendency had been omitted from the abstract. After this 
occurred the mortgage on the property was foreclosed, and he 
was a party to the foreclosure action. He having died prior to 
the sale, his administrator allowed a sale of the property under 
the decree thercin at a sum less than the amount of the mort- 
gage debt. Such facts held to furnish no matter of defense for 
the abstracter in an action by the administrator for the dam- 
ages claimed to have accrued by reason of the defect in the ab- 
stract. 


5. Rulings on Evidence: AssIGNMENTS OF Error. To obtain a review 
of the admission of evidence the ruling must be assigned in the 
petition in error, 


6. Abstracts of Title: Damaces. A peremptory instruction to the 
jury herein examined, and held not erroneous. 


Error from the district court of Douglas county. 
Tried below before FERGUSON, J. Affirmed. 


I. R. Andrews, H. C. Brome, and Brome, Burnett & Jones, 
for plaintiffs in error. 


Frick & Dolezal and W. J. Courtright, contra. 


Harrison, C. J. 


The Security Abstract of Title Company, plaintiff in 
error, was during the year 1890 in the business which is 
indicated by its name,—that of furnishing abstracts of 
title to real estate,—and its place of business was, as 
stated in the pleadings, in Douglas county. It had given 
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the bond required by law. The other parties impleaded 
with it, now co-plaintiffs in error, were the sureties on 
the bond. Isaae Longacre, a prospective purchaser of 
a portion of a lot in an addition to the city of Omaha, 
applied to the company for, and was by it furnished an 
abstract of title to the property which he purposed pur- 
chasing. From the abstract there was omitted any 
notice, statement, or information of the pendency of an 
action against the owner in which attachment process 
had been procured to issue and which had been levied 
upon said property. The action proceeded to judgment, 
and under an order for such purpose, the attached prop- 
erty was sold, and in the due course of the further 
progress of the matter the sale was confirmed, a deed 
ordered, prepared, executed, and delivered to the pur- 
chaser, who took possession of the property. Soon after, 
the abstract of title was prepared for Isaac Longacre, 
he, as it is alleged in the petition, relying on the ab- 
stract for a knowledge of the true condition of the title, 
purchased the property and took possession thereof, and 
had no notice of the pendency of the suit, the attachment, 
and sale, until after the person who bought at the sale 
had received a deed from the officer charged with its 
making, and had taken possession of the property and 
ousted Isaac Longacre, whose possession was by tenant. 
Isaac Longacre died subsequent to the occurrences here- 
inbefore noted. The exact date of his death is not a ma- 
terial fact herein, and the defendant in error was duly 
appointed adininistrator of his estate, and instituted this 
action against the company and its bondsmen to recover 
the damages which it was asserted had ensued from its 
negligent performance of the preparation of the abstract 
of title to the property ordered by Isaac Longacre. Is- 
sues were joined, and a trial thereof resulted favorably 
to the claim of the administrator, and of the judgment in 
his favor the plaintiffs in error ask a reversal in error 
proceedings. 

When Isaac Longacre discovered that the property 


472 NEBRASKA REPORTS. [VoL. 56 


Security Abstract of Title Co. v. Longacre. 


he had been induced to buy in reliance upon the infor- 
mation imparted by the abstract.of title, and by or 
through a cause which was then existent but all men- 
tion of which had been omitted from the abstract, was 
lost to him, he notified the company, complained of its 
want of care, and threatened suit to recover his damages 
unless the property was procured for him and with the 
title as shown in the abstract. It was of the defenses 
pleaded for the plaintiffs in error that it was agreed that 
if the company would cause what was styled in the plea 
the “pretended judgment” in the action wherein the 
property had been taken and sold under writ of attach- 
ment to be vacated, and the sale set aside, Isaac Long- 
acre would be satisfied and make no further claim 
against the company. Tor the administrator it is con- 
tended that this agreement contained the further ele- 
ment that the company should give him renewed posses- 
sion of the property. The party defendant in the suit and 
attachment was William S. Mills, who was a non-resi- 
dent, and service in the action was made by publication. 
The purchaser of the property at the sale under attach- 
ment was Andrew Kiewit. William S. Mills, at the in- 
stance and request of the abstract company and through 
counsel enrployed by it, made application as it is pro- 
vided in section 82 of the Code may be done by a de- 
fendant against whom a judgment or decree has been 
rendered on service by publication, and such proceedings 
and determinations were had during the course of the 
hearing of said application that the judginent was va- 
cated and the applicant let in to defend. The action was 
subsequently dismissed, but this did not fulfill the agree- 
nent of the company, as set up in its defense herein, with 
Isaac Longacre. It neither restored him his property nor 
title thereto. These still remained with Kiewit, the pur- 
chaser at the attachment sale. It is of the provisions of 
said section 82: “Dut the title to any property, the sub- 
ject of the judgment or order sought to be opened, which 
by it, or in consequence of it, shall have passed to a pur- 
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chaser in good faith, shall not be affected by any proceed- 
ings under this section.” The disposition of the title ac- 
quired by purchase at a sale under a judgment or decree 
may not be litigated in the action after the judgment or 
decree is set aside, under the provisions of section 82 of 
the Code of Civil Procedure, on application of a non-resi- 
dent defendant on whom service was made by publica- 
tion, unless, possibly, under allegations which attack the 
bona fides of the purchase. (Citizens State Bank of Council 
Bluffs v. Haymes, 56 Neb. 394.) From all this it must 
be concluded that if the agreement be conceded or con- 
sidered as established as alleged in the answer, there was 
no compliance with its requirements by the company. 

Another argument for the plaintiffs in error is that if 
there could be a recovery, the measure of damages should 
have been the amount of the incumbrance, the judgment 
in the suit, to enforce which the sale occurred, the suit 
being the one of which the omission of mention in the 
abstract furnished the basis for the action at bar. This 
is not tenable. The sale had been made and confirmed 
and deed ordered before the pendency of any action or 
existence of attachment or judgment became known to 
Isaac Longacre, and he could not have paid the judgment 
if he had so wished, for it was then satisfied by the sale. 
The proceedings had caused and perfected a title which 
destroyed any claim of his to the property or its title. 

It appeared that William S. Mills, while owner of the 
property, executed and delivered to the Lombard Invest- 
ment Company a mortgage thereon to secure the pay- 
ment of his indebtedness to-it in the sum of $1,100, and 
that Isaac Longacre bought the real estate subject to 
the lien thereby created and assumed the payment 
thereof. This indebtedness was not paid at its: maturity 
and an action for foreclosure of the mortgage was insti- 
tuted and prosecuted to completion, and the sale of the 
premises was made under the decree for a sum less than 
the mortgage debt. To these proceedings Isaac Long- 
acre was a party defendant, duly served, but made no 
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appearance nor active defense. It is insisted for plain- 
tiffs in error that inasmuch as Isaac Longacre did not 
take any active part in and against the foreclosure, did 
not stay the sale, and allowed the property to be sold 
for less than the mortgage debt, he showed a willingness 
and preference to abandon all further claim to it; and 
that he suffered it to be sold for a sum below the amount 
of the mortgage evidenced that he did not consider it 
worth such sum; and the fact that it sold for less than 
the amount of the mortgage lien disclosed that it was 
worth less than such amount; and Isaac Longacre’s ac- 
quiescence in the sale or failure to attempt to save the 
property showed that it was not of greater value than 
it sold for under the order of sale, and all these things 
being true, establish that he suffered no damage by the 
act of the abstracter. Of this argument we fail to see, 
and cannot acknowledge, the force. Prior to the com- 
mencement of the foreclosure, all the real or apparent 
right and title of Isaac Longacre in the property had 
been divested or destroyed by the sale under the judg- 
ment and order of attachment, and by reason thereof the 
possession had been taken from him and his right of ac- 
tion against the company had accrued. That he might 
possibly have been in a sale under the decree of fore- 
closure a successful bidder and have obtained a title to 
the property shorn of the right or title of the purchaser 
at the sale to satisfy the attachment, who was a party 
defendant in the suit to foreclose, furnished no defense 
for the abstract company; and that he was personally 
bound for the payment of the mortgage debt to be 
enforced in the foreclosure makes the contention of the 
plaintiffs in error no stronger, rather the reverse. If 
Isaac Longacre, or his administrator, for he died before 
foreclosure sale, had purchased ihe property thereat, he 
would have acquired in an independent transaction the 
title to property which the deceased thought he had but 
did not get in perfection or as he intended, through the 
fault or neglect of the company, and any benefit which 
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he derived in the matter could not inure to the company 
or destroy or discharge in whole or in part his cause of 
action against it. 

An argument is presented relative to the admissibility 
of evidence of which it must be said that there was no 
assignment of error in the petition, which fact leads to 
its not being considered. (Smith v. Jfuson, 44 Neb. 610.) 

The arguments herein were made mainly under an 
assignment that the trial court erred in instructing the 
jury as it did to return a verdict for the defendant in 
error. No points have been presented which in any de- 
gree impeach the correctness of such action, and it fol- 
lows that it must be approved and the judgment must be 


AFFIRMED. ° 
IRVINE, C., not sitting. 


BATES-SMITH INVESTMENT COMPANY v. OSCAR A. Scort. 
Fitep NOVEMBER 3, 1898. No. 8352. 


1. Review: Parties: JoInT JupGMENT. All parties to a joint judg- 
ment must be joined in error proceedings therefrom, and a non- 
joinder is a fatal defect in the proceedings; but if the objection 
is delayed until the final submission of the cause on its merits, 
the defect is waived. 


. 


: Jurtspicrion. Where a judgment in terms 
is inclusive of and against two parties, in an action in which a 
several judgment might have been proper, and of one party so 
embraced by the judgment the court had no jurisdiction, such 
judgment may be affirmed as to the one defendant of whom there 
was jurisdiction. 

3. Cross-Examination: REVIEW. Exclusion of testimony as improper 
during cross-examination, examined and adjudged not erroneous. 


4. Instructions: Rrreririons. It is not error to refuse an instruc- 
tion, the subject-matter of which is fully covered by one given. 


Error from the district court of Douglas county. 
Tried below before Krysor, J. Affirmed. 
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Wright & Thomas, for plaintiff in error. 
Ed P. Smith and Smith & Sheean, contra. 


HARRISON, C. J. 


This action was commenced by defendant in error be- 
fore a justice of the peace of Douglas county to recover 
of the plaintiff in error and Charles E. Bates the sum of 
$50, asserted to be his due from them by reason of serv- 
ices by him rendered to them under and by virtue of a 
contract. In the justice’s court the defendant in error 
was accorded a judgment against the company as fol- 
lows: 

“It is therefore considered by me that the said plain- 
tiff recover from the defendant Bates-Smith Investment 
Company the sum of ($30) thirty dollars and costs of this 
suit herein expended, taxed at $3.60.” 

It will be noticed that there is no reference in the 
foregoing judgment to Charles E. Bates, his rights, or 
the disposition of the action to the extent it was against 
him. An appeal for the company was perfected to the 
district court, where, in the petition filed and the instruc- 
tions of the court to the jury during the trial, the action 
was conducted and treated as against the investment 
company and Bates. There was no answer for Bates 
and no appearance by or for him. The verdict was as 
follows: 

“Oscar A. SCOTT, Plaintiff, 
v. 
THE BATES-SMITH INVESTMENT 
ComMPaANy, Defendant. 

“We, the jury duly impaneled and sworn to try the 
issues joined between the said parties, do find for the 
said plaintiff, and assess his damages at the sum of 
$52.64 (fifty-two and 64-100 dollars).” 


The judgment was against the company and Charles Wi. 


Bates and each of them. The company presents the case 
in this court for review. 
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It is argued for defendant in error that inasmuch as 
the judgment was against both Charles EF. Bates and the 
investment company, and Charles E. Bates has not been 
made a party to the error proceedings, there is a defect 
of parties which calls for a dismissal of the petition in 
error. It is true that it is the rule that in order to secure 
a review of a joint judgment in error proceedings to this 
court, all persons interested must be made parties. (Polk 
v. Covell, 43 Neb. 884; Andres v. Kridler, 42 Neb. 784; 
Consaul v. Sheldon, 85 Neb. 247; Curtin v. Atkinson, 36 
Neb. 110.) But it has also been held that such defect is 
waived if the objection is not made before the submission 
of the cause on its merits. In the case at bar no motion 
has been made for the dismissal of the proceedings on 
the ground of defect of parties. The first mention of it 
appears in the brief for defendant in error ‘on the merits, 
and is too late to be of any avail. The defect of parties, 
if any, must be treated as waived. 

It is contended for the plaintiff in error that as there 
was no judgment in justice court against Charles E. 
Bates, the appeal of the cause to the district court, which 
was for the investment company, did not remove the ac- 
tion to the appellate court to the extent it was against 
‘Bates and involved his rights and liabilities. The court, 
at the inception of the action, seems to have considered 
the claim a separable one, and in accordance with this 
view rendered judgment against the investment company 
alone. It is true the justice ignored the other party to 
the suit in its adjudication, but to this there was no ob- 
jection on the part of any person. The appeal for the 
company was perfected, and there is no tenable course 
of reasoning from which it can be concluded that Charles 
E. Bates was a party to the action during its pendency 
and trial in the district court. The district court had no 
jurisdiction of. him, and the judgment, to the extent it 
was against him, was a nullity. But he is not here com- 
plaining. The error proceedings are for the company 
which had appealed the action and submitted itself to 
the jurisdiction of the court. 
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It is contended for the company that a judgment is 
an entirety, and if against two or more, and either er- 
roneous or void as to one party, and for such reason sub- 
ject to be vacated or reversed, the action must be in re- 
gard to it as an entirety; that it cannot be good as to one 
and bad as to another or others, and will not be so held. 
(1 Black, Judgments sec. 211, and cases cited in notes 
146, 147; 11 Ency. Pl. & Pr. 858, note 1.) The doctrine 
of entirety of judgment is one of the common law and 
has been pushed to the extreme; but by many courts the 
rule has been announced that such a judgment may be 
voidable or void as against one defendant, but binding 
on another or others in a collateral attack. (1 Black, 
Judgments sec. 211, note 148; 11 Ency. Pl. & Pr. 859, note 
2.) The weight of authority seems to favor the doctrine 
that in appeal or error proceedings such judgment must 
be as an entirety affirmed or reversed as to all parties, 
and cannot be severed. (1 Black, Judgments sec. 211, note 
151; Ency. Pl. & Pr. 859, note 4.) In this state it has been 
said: “If a suit be brought against three parties jointly 
and severally liable, two of whom only are served, it is 
not error to enter judgment against those served and 
omit therefrom the other.” The action was upon a note. 
There was service of summons on two, and no service on 
the other. Judgment was rendered against the two, and 
nothing stated therein relative to the one who was not 
served. It was also said in the opinion of this court, to 
which it was presented by petition in error: “The judg- 
inent was rightly entered against the defendants served. 
It ways not error not to make it in form against the de- 
fendant who was not served. Judgment affirmed.” 
(Bennett v. Townsend, 1 Neb. 460.) The matter is the sub- 
ject of statutory provision in this state, as follows: 
“Judgement may be given for or against one or more of 
several plaintiffs and for or against one or more of sev- 
eral defendants. It may determine the ultimate rights 
of the parties on either side, as between themselves, and 
it may grant to the defendant any affirmative relief to 
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which it may be entitled. In an action against several 
defendants, the court may in its discretion render judg- 
ment against one or more of them, leaving the action to 
proceed against the others, whenever a several judgment 
may be proper.” (Code of Civil Procedure, sec. 429.) 
That a judgment against two defendants, of one of whom 
the court was without jurisdiction, is void as to the lat- 
ter, but of force against the other where its validity is 
questioned in another action, see Mercer v. James, 6 Neb. 
406, and Council Bluffs Savings Bank v. Griswold, 50 Neb. 
753; and that this court will, in an action similar to the 
one at bar, wherein there are two defendants, one served 
with process and the other not, and judgment against 
them by the trial court, in error proceedings to this court, 
reverse the judgment as to the one not served and affirm 
as to the other, see Forbes v. Bringe, 32 Neb. 757. To the 
same effect are Kleiber v. People’s R. Co., 17 S. W. Rep. 
[Mo.] 946; Gray v. Stuart, 33 Gratt. [Va.] 351; Ricket- 
son v. Richardson, 26 Cal. 149; Belkin v. Hill, 53 Mo. 492, 
Wood v. Olney, T Nev. 109; Saffold v. Navarro, 15 Tex. 76; 
Neenan v. City of St. Joseph, 28 S. W. Rep. [ALo.] 968; 
Latta v. Visel, 837 Neb. 612; Herbert v. Wortendyke, 49 Neb. 
182. It will doubtless be remembered that the party as 
to whom the judgment was void is not a complainant 
here. That it was rendered against such defendant can- 
not injure or prejudice the other defendant, who is alone 
in the prosecution of error, and it may be affirmed as to 
‘him. (Necnan v. City of St. Joseph, supra; State v. Tate, 
109 Mo. 269, 18 S. W. Rep. 1088, and cases cited and re- 
viewed; Bensieck v. Cook, 110 Mo. 183, 19 S. W. Rep. 642; 
1 Black, Judgments see. 211.) 

It is of the assignments of error that the court ex- 
cluded certain testimony sought to be elicited from a 
witness,—one J. 8. Bryant—during his cross-examina- 
tion. The objection interposed was that it was improper 
cross-examination. The objection was well taken; hence 
it was not error to sustain it and exclude the testimony 
at that time. 


480 NEBRASKA REPORTS. [ VoL. 56 


Hare v. Hooper. 


It is further argued that the trial court committed 
error in the refusal to give to the jury an instruction 
tendered and requested for the plaintiff in error. It 
suffices to say that the relevant and material subject- 
matter of this instruction was covered by one given by 
the court on its motion, and it was not error to refuse to 
repeat it. 

Charles E. Bates has not complained of his inclusion in 
terms in the judgment, and no action need be taken as to 
him or his rights. It follows from what has been said 
herein that the judgment as to plaintiff in error will be 


AFFIRMED. 


W. W. HARE, APPELLANT, V. DAVID C. HOOPER, 
APPELLEE. 


FILED NOVEMBER 3, 1898. No. 8407. 


1. Usury: PrincipAL AND AGENT. If an agent, for the purpose of 
making toans of money, exacts, directly or indirectly, for its use 
interest in excess of the legal rate, the transaction will be 
usurious. 


: Evinence. The evidence herein held to sustain a finding 
that the contract evidenced by the instruments in suit was 
tainted with usury. 


APrrAL from the district court of Deuel county. 
Heard below before NEVILLE, J. Affirmed: 


Hoagland & Hoagland, for appellant. 
James H. Hooper and Wilcox & Halligan, contra. 


HARRISON, C. J. 

The plaintiff instituted this action in the district court 
of Deuel county to effect the foreclosure of a real estate 
mortgage, and from a decree in which was recognized 
and allowed the force and sufficiency of the plea and 
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proof of usury in the contract from which originated the 
indebtedness, the payment of which the mortgage in suit 
was given to secure, has appealed to this court. 

The sole contention is that the evidence was insuffi- 
cient to support the finding of the usurious nature of 
the said contract. The only portion of the plea of the 
appellee which could be determined to be of force, if 
any, was of a payment of the sum of $9, to a person who, 
it was alleged, figured in the transaction of a loan of 
money by appellant to appellee, evidenced by a promis- 
sory note, and its security by the mortgage sought to be 
foreclosed, as agent for the appellant, and who, it was 
further pleaded, exacted, or received, such amount of 
$9 as a bonus or commission for his services in the mat- 
ter. The evidence disclosed that the appellee wrote ap- 
pellant and solicited a loan, and was in a letter in answer 
to his application referred by appellant to one Van Mar- 
ter, a resident of Deuel county, to whom it was stated 
was submitted for approval or disapproval applications 
to appellant for loans. Appellee saw Van Marter and 
the loan wais procured, the party last named acting for 
_ the lender. The interest provided for in the note which 
was taken was at ten per cent per annum, the highest 
legal rate, and the appellee paid for recording the mort- 
gage, for an abstract, for draughting the papers, a no- 
tary’s fees and a bonus or commission of $9. A draft 
or check was forwarded by appellant to Van Marter for 
the full amount of the loan, $300, payable to the bor- 
- rower, and from it the amounts of the fees and commis- 
sion were taken and the balance paid to appellee. The 
exact methods pursued in the transaction need not be set 
out here at length. Suffice it to say that they were effect- 
ive of the purposes for which they were employed. 

A thorough examination of all the evidence convinces 
us that there was sufficient to sustain the finding of the 
trial court that Wan Marter acted in the matter for the 
lender, and his acts constituted the contract usurious 
within the doctrine of this court on the subject. “It is 

35 
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a settled rule of this court that if an agent, intrusted 
with the business of loaning money, exacts for its use, 
either directly or indirectly, interest in excess of the 
legal rate, the transaction will be adjudged usurious.” 
(Courtnay v. Price, 12 Neb. 188; Cheney v. Eberhardt, 8 Neb. 
423; Olmsted v. New England Mortgaye Security Co., 11 
Neb. 487; Anderson v. Vallery, 89 Neb. 626; New Hngland 
Mortgage Sccurity Co. v. Hendrickson, 18 Neb. 157.) It fol- 
lows that the decree of the district court must be 


AFFIRMED. 


AMERICAN FIRE INSURANCE COMPANY OF PHILADELPHIA 
v. HARVEY LANDFARE ET AL. 


FILED NOVEMBER 3, 1898. No. 8369. 


4. Petition: Construction. A petition, when assailed for the first 
time after judgment, will be sustained if the averments therein 
constitute a cause of action, even though informally or indefi- 
mitely stated. 


. Insurance: OWNERSHIP OF PROPERTY: EvIpENCE. Policy of fire in- 
surance is prima facie an admission by the insurer of the title or 
ownership of the insured to the property covered by the policy. 


~ 


3. Deeds: ACCEPTANCE: EvIDENCE. The introduction in evidence of a 
recorded deed by the grantee mentioned therein in support of 
his claim of title to the property is sufficient to establish his ac- 
ceptance of such deed. 


4, Evidence: NEWSPAPERS: KNOWLEDGE OF CONTENTS: PRESUMPTIONS. 

. One is not bound to know at his peril all that is contained in a 
newspaper to which he is a subscriber. He is chargeable with 
knowledge of all matters contained in such publication which he 
has seen or read, as well as all matters of advertisements pub- 
lished in such newspaper in obedience to some statute or legal 
order, and which the law has made conclusive of his rights 
whether he ever knew it or not. 


5. : : : . Proof of the publication in a news- 
paper as an item of news of the giving of a mortgage upon cer- 
tain real estate is alune insufficient to establish that a particular 
subscriber had actual knowledge of the existence of such mort- 
gage. 

. Evidence Upon Issue Withdrawn from Jury: Review. Error can- 


a 
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not be predicated upon the admission of evidence to establish a 
particular issue, where such issue is subsequently withdrawn 


from the consideration of the jury by the court in its instruc- 
tions. 


7%. Instructions: EstopreL. A party cannot complain of the giving of 
an instruction in harmony with one which he requested. 


One who tenders an instruction which is given, 
which assumes the existence of evidence to establish an issuable - 
fact in the case, cannot afterwards be heard to assert that there 
was no evidence received tending to prove such fact. 


9. : Excertions. A general exception to instructions is insuf- 


ficient. Where a charge consists of several paragraphs, there 
must be an exception to each instruction claimed to be erroneous. 


10. 


: ASSIGNMENTS OF Error. An assignment in a motion for a 
new trial that a group of instructions is erroneous, is insufficient 
if one of them is without error and was properly given. 


11. Insurance: PARTIES: JUDGMENT: HarMiess Error. Error in en- 
tering a judgment for a stated sum upon an insurance policy in 
favor of two joint plaintiffs, the insured and the owner of a mort- 
gage on the insured premises, where the latter alone was enti- 
tled to recover the full amount of the loss, is harmless, since it 
is immaterial to the defendant whether it pays the sum to one 
or both, and the payment of the judgment would be a complete 


bar to any subsequent action brought by either plaintiff upon 
the same policy. 


12. Special Findings. It is within the discretion of the trial court to 
submit or withhold questions for special findings of the jury; and 
its ruling in that regard will not be molested unless an abuse of 
discretion clearly appears. 


13, Costs: REVIEW oF TAXATION. A motion in the lower court to retax 


costs is unnecessary to review a judgment awurding an attor- 
ney’s fee in an action on an insurance policy. 


14, 


: INSURANCE: ATTORNEY’s Fer. On rendering judgment on 
a policy of insurance on real property, 1. reasonable attorney’s 

. fee may be allowed plaintiff and taxed as costs without regard 
to the date the risk was written. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Affirnicd. 


The facts are stated in the opinion. 


FE. Wakeley and A. C. Wakeley, for plaintiff in error: 
The introduction in evidence of the newspaper article 
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for the purpose of fixing upon insurer knowledge of liens 
on the insured property, in absence of testimony that 
insurer’s agents saw the article, was prejudicial error. 
(King v. Paterson & H. R. R. Co., 29 N. J. L. 92; Brundred 
v. Del Hoyo, 20 N. J. L. 328; Fosgate v. Herkimer Mfg. & 
Hydvaulic Co. 9 Barb. [N. Y.] 287; Goetz v. Bank of 
Kansas City, 119 U. 8. 551; Watkins v. Peck, 18 N. H. 373.) 

Landfare had no insurable interest in the premises. 
(Freeman v. Fulton Fire Ins. Co., 88 Barb. [N. Y.] 247; 
Gilbert v. North American Ins. Co., 28 Wend. [N. Y.] 438; 
Fonda v. Sage, 46 Barb. [N. Y.] 128; Jackson v. Phipp, 
12 Johns. [N. Y.] 418; Maynard v. Maynard, 10 Mass. 458; 
Samson v. Thornton, 44 Mass. 281; Herbert v. Herbert, 
Breese [Tll.] 360; Kingsbury v. Burnside, 58 T1l. 310.) 

The commencement of foreclosure proceedings vitiated 
the policy. (Meadows v. Hawkeye Ins. Co., 62 Ta. 387; 
Brunswick Savings Institution v. Commercial Union Ins. Co., 
68 Me. 313; Bishop v. Clay Fire & Marine Ins. Co., 45 
Conn. 4380; Titus v. Glenns Falls Ins. Co., 81 N. Y. 417; 
McIntire v. Norwich Fire Ins. Co., 102 Mass. 280.) 

Change of possession of insured property invalidated 
the policy. (Wenzel v. Commercial Ins. Co., 67 Cal. 438; 
Carey v. German-American Ins. Oo., 54 N. W. Rep. [Wis.] 
18; Burr v. German Ins. Co., 54 N. W. Rep. [Wis.] 22.) 

Plaintiffs were not entitled to a joint judgment. (Brent . 
v. Tinebaugh, 12 B. Mon. [Ky.] 87; Bell v. Allen, 58 Ala. 
125; Gerry v. Gerry, 11 Gray [Mass.] 381; Doremus v. 
Selden, 19 Johns. [N. Y.] 2138; Lockhart v. Power, 2 
Watts [Pa.] 371; Ulmer v. Cunningham, 2 Me. 117; Gov- 
ernor v. Webb, 12 Ga. 189; City of Chicago v. Speer, 66 Ill. 
154; Murphy v. Orr, 32 Ill. 489; Davey v. Dakota County, 
19 Neb. 721; Boldt v. Budwig, 19 Neb. 741; Palmer v. 
Davis, 28 N. Y. 242; Peabody v. Washington County Mutual 
Ins. Co., 20 Barb. [N. Y.] 3389; Rowe v. Bacigalluppi, 21 
Cal. 683; Phenia Ins. Co. v. Omaha Loan & Trust Co., 41 
Neb. 847; Hartford Fire ins. Co. v. Olcott, 97 ILL 458; 
Hastings v. Westchester Fire Ins. Co., 73 N. Y. 146.) 

Insurer did not waive provisions of the policy. (Ryan 
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v. Springfield Fire & Marine Ins. Co., 46 Wis. 671; Putnam 
T'ool Co. v. Fitchburg Fire Ins. Co., 145 Mass. 269; Weed 
v. London & Lancashire Fire Ins. Co., 116 N. Y. 106; 
Phanize Ins. Cd. v. Lawrence, 4 Met. [Ky.] 9; Richards v. 
Wetmore, 66 Cal. 865; Wheaton v. North British & Merean- 
tile Ins. Co., T6 Cal. 482; McCormick v. Orient Ins. Co., 
86 Cal. 262; Murphy v. People’s Equitable Mutual Fire Ins. 
Co., 89 Mass. 239; Orient Ins. Co. v. Williamson, 98 Ga. 
464; Shaffer v. Milwaukee Mechanics Ins. Co., 46 N. E. 
Rep. [Ind.] 557.) 

References as to error in instructions: Dwelling-House 
Ins. Co. v. Brewster, 438 Neb. 528; Kelsey v. McLaughlin, 
10 Neb. 6; Dinsmore v. Stimbert, 12 Neb. 433; School Dis- 
trict v. Holmes, 16 Neb. 486; Insurance Co. of North 
America v. Bachler, 44 Neb. 560; tna Ins. Co. v. Resh, 
40 Mich. 241; Bowman v. Franklin Fire Ins. Co. 40 Md. 
620. 


Hall & McCulloch, contra, 


Norval, J. : 

On November 26, 1888, the American Fire Insurance 
Company of. Philadelphia, through its Omaha agents, 
Murphy & Lovett, issued its policy of insurance whereby, 
in consideration of the sum of $52.50 paid as premiums, 
it insured Harvey Landfare against loss or damage by fire 
for the period of, one year from that time in the sum 
of $1,750, on his two-story building, used mainly for the 
storage of cutters, carts, and carriages, located in block 
15, in Albright’s Choice, an addition to South Omaha. 
The policy contained this clause: “Loss, if any, first pay- 
able to John Wendell as his interést may appear.” On 
May 3, 1889, the insured building was destroyed by fire, 
and March 5, following, this action was instituted on 
the policy by Landfare and Wendell, who jointly obtained 
a verdict and judgment for the face of the policy, with 
interest thereon, and an attorney’s fee of $200. The de- 
fendant has brought the record of the proceedings to 
this court, alleging numerous errors. 
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It is argued in the brief of the company that Landfare 
had no insurable interest in the property covered by the 
policy; that there is no averment in the petition of any 
ownership in him; and that there was no proof adduced of 
his insurable interest upon the trial. The petition avers 
the execution and delivery of the policy in suit by defend- 
ant, whereby “it agreed and did insure the said Harvey 
Landfare to the amount of $1,750, for the term of one year 
from that date, on his two-story, slate-roof building, 
known as the ‘Factory Building,” ete. This was a sufti- 
cient allegation that the insured premises were owned 
by the insured when the policy was taken out, especially 
as no objection was made to the petition until after ver- 
dict. <A petition, when assailed for the first time after 
judgment, will be sustained if the facts averred therein 
constitute a cause of action, although informally and in- 
definitely stated. (Povwers v. Powers, 20 Neb. 529.) 

To the objection that there is no proof that Landfare 
had any interest or title to the property insured, a sufti- 
cient answer is that the policy itself, the issuance 
whereof is admitted in the answer, is sufficient primu 
facie to show the ownership or title of Landfare to the 
property. (Western Horse & Cattle Co. v. Scheidle, 18 Neb. 
495; Farmers & Merchants Ins. Co. v. Peterson, 47 Neb. 
747.) But Landfare’s insurable interest was established 
by proofs aside from the prima facie case made out by 
the policy. The defendant concedes in its briefs that the 
Omaha Carriage & Sleigh Company formerly owned and 
occupied the insured premises. It appears that on Au- 
gust 23, 1888, said company, through its president and 
secretary, executed a deed to the property to the plaintiff 
Landfare, subject to certain mortgages, which deed was 
placed upon record September 1, 1888, and before the 
policy was issued. Who caused the instrument to be re- 
corded is not shown, and it is argued that a recorded 
deed is prime facie evidence alone of a delivery, and not 
of the acceptance thereof by the grantee. Whether the 
rule is thus correctly stated we need not now determine, 
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since Landfare introduced in evidence on the trial the 
deed, or rather the record thereof, which was sufficient 
proof of his acceptance of the conveyance. 

Complaint is made of the admission as evidence of the 
following article in the Omaha Evening World of August 
25, 1888: 

“Last night’s World contained a statement that the 
Omaha Carriage & Sleigh Company had placed mort- 
gages on its property. The following mortgages were 
given yesterday: 


First chattel mortgage, Churchill Parker....... $10,641 
Second chattel mortgage, Star Cutter Co....... 6,554 
Third chattel mortgage, N. B. Van Slyck....... 1,000 
Iourth chattel mortgage, Douglas County Bank, 1,569 
Fifth real estate mortgage, Star Cutter Co..... 6,795 


Sixth real estate mortgage, Mansfield Buggy Co., 2,348 


Mota lisscassinss: wicce. kee Weise sons pee eaye wi, See ae 5 Se $28,907” 
The insured premises were formerly owned by the 
Omaha Carriage & Sleigh Company, and it had executed 
a mortgage thereon in favor of the Star Cutter Company, 
and the same was a lien upon the property at the time 
the policy in suit was issued. It was claimed by the in- 
surance company that it had no knowledge of the exist- 
ence of said real estate mortgage, and that the lien of the 
mortgage rendered the policy void. The newspaper ar- 
ticle was read in evidence for the purpose of showing 
that the agents of the company issuing the policy had 
actual knowledge that the insured property was incum- 
bered by mortgage to the Star Cutter Company. The 
article was not one which the law required to be inserted 
in a newspaper, and the publication thereof was not 
alone sufficient to establish that the agents who issued 
the policy, or any officer of the insurance company, pos- 
sessed knowledge of the lien of the mortgage to the Star 
Cutter Company. The precise principle was decided in 
State Bank of Lushton v. Kelley, 47 Neb. 678. In that case 
the question involved was whether the bank had knowl- 
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edge of the existence of a chattel mortgage held by the 
defendant. RaGAn, C., speaking for the court, observed: 
“The only evidence in.the record which tends to show, 
if that does, that the bank officers had any knowledge or 
notice of the mortgage held by the Kelley Company is 
this: The bank was a subscriber for a ‘bulletin’ issued 
by some one in York county, which bulletin gave the 
names of parties making mortgages filed in York county 
and a description of the mortgaged property. It was 
shown that a bulletin which came to the bank soon after 
July 28, 1891, recited that John and Peter Peters had 
executed a chattel mortgage to the Kelley Company on 
a threshing machine, such as the one in controversy, and 
that this mortgage had been filed in the clerk’s office of 
York county, but there is no evidence in the record that 
any officer or agent of the bank ever read this bulletin. 
If the jury had specially found that the officers of the 
bank had actual knowledge or notice of the mortgage of 
the Kelley Company, the evidence would not have : sup- 

ported the finding, and the court therefore erred in giv- 
ing the instruction.” In the case at bar it was shown 
that Murphy & Lovett, the agents who issued the policy, 
were at the time subscribers of the Omaha Evening World, 
but there is no evidence in the record that they ever saw 
or knew of the article in question. Its publication was 
not alone sufficient to impart notice to such agents, or to 
the company, of the lien of the mortgage to the Star Cut- 
ter Company. We quote with approval the following 
language of the supreme court of New Jersey in King v. 
Paterson & H, R. R. Co., 29 N. J. L. 92: “And we cannot 
lawfully hold that any person is bound to know at the 
peril of his legal rights all that is in all the newspapers 
published in his vicinity, or in any one of them when he 
may be surrounded by dozens of different ones, unless 
it may be some notice or advertisement that is pellshed 
in obedience to some positive law or legal order, and 
which the law has made conclusive of his rights whether 
he ever knows it or not.” While the newspaper article 
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introduced in evidence in this case was insufficient, 
standing alone, to establish knowledge on the part of the 
defendant of the existence of the mortgage on the in- 
sured premises in favor of the Star Cutter Company, yet, 
had proof of the publication been followed by evidence 
tending to show that the article was read by the agents 
_ issuing the policy, or some officer of the company, it 
would have been sufficient for the purpose of fixing act- 
ual knowledge of the mortgage lien upon the insurance 
company. Proof of the publication was one link in the 
chain to fasten notice or knowledge upon the company, 
but the other link was never supplied by the proof. The 
article in question was not incompetent evidence, but 
was merely insufficient of itself to prove the point in the 
case it was offered to establish, namely, that the insur- 
ance company had actual knowledge of the incumbrance 
on the property. The defendant could not have been 
prejudiced by admission in evidence of this newspaper 
article or in receiving testimony relating to the publicity 
of the failure of the Omaha Carriage & Sleigh Company, 
for whether the defendant had knowledge of the exist- 
ence of any liens upon the insured premises at the time 
the policy was written was a matter which was not sub- 
mitted by the court to the jury in its instructions. The 
court, in the third paragraph of its instructions, told the 
jury that the undisputed evidence showed there were 
mortgages existing against the insured premises at the 
date of the policy which were not disclosed by plaintiffs, 
and directed the jury “that such concealment rendered 
_ the policy void, and the plaintiffs are not entitled to re- 
cover unless the defendant, after the policy was written, 
and prior to the fire, became aware of their existence 
and waived objections thereto.” It is too plain to admit 
of discussion that this portion of the charge of the court 
eliminated from the case, and took from the considera- 
tion of the jury, all question whether the company had 
notice or knowledge of any mortgages on the premises 
when the policy was issued, and therefore cured any 
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error that may have been committed in the admission of 
evidence to establish such withdrawn issue. 

It is argued that the policy became invalid because of 
the breaches of the conditions thereof. The policy con- 
tained a clause to the effect that it should be null and 
void if the insured should conceal any fact material to 
the risk, whether in the written application or otherwise. 
Evidence was adduced tending to show that the exist- 
ence of certain incumbrances against the property was 
concealed from the company, and that such incumbranceg 
affected materially the risk. The court submitted to the 
jury the question whether the incumbrances were ma- 
terial to the risk, which was error, since that was a ques- 
tion of law for the court. (Insurance Co. of North America 
v. Bachler, 44 Neb. 560.) But the giving of such instruc- 
tion was not reversible error, because the insurance com- 
pany requested, and the trial court gave, an instruction 
embodying the same proposition. (Jonasen v. Kennedy, 39 
Neb. 314; Richards v. Borowsky, 39 Neb. 774; City of 
Omaha v. Richards, 49 Neb. 244.) Upon this branch of the 
case the court, at the request of the defendant, gave this 
instruction to the jury: 

“6. It is in evidence without dispute that when the 
policy was issued papers had been filed and were of 
record in Douglas county purporting to create and claim- 
ing liens upon the property, including the building in- 
sured,—one being the mortgage for the sum of sixty- 
three hundred dollars ($6300) and over, executed, on or 
about the 23d day of August, A. D. 1888, by the Omaha 
Carriage & Sleigh Company, as the owner of the prop- _ 
erty, to the Star Cutter Company; also a claim of me- 
chanic’s lien filed by the Chicago Lumber Company 
against said Oarriage & Sleigh Company on or about 
December 5, 1887, for the sum of twenty-five hundred 
($2500) dollars; also a claim of mechanic’s lien filed by 
Howard & Bradford against said carriage and sleigh 
company on or about December 8, 1888, for $115 and 
over. Evidence has been given tending to show that 
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these facts were material to the risk. If you find they 
were and that the existence of any such material fact 
was concealed from the insurance company agents until 
after the policy was issued, this was a violation of the 
conditions thereof, rendering the policy void; and unless 
you find that the authorized agents of the insurance com- 
pany subsequently obtained knowledge thereof and with 
such knowledge waived the conditions, you must find 
for the defendant.” 

The foregoing instruction assumes that there was evi- 
dence before the jury from which they could find that 
the authorized agents of the defendant, after the issu- 
ance of the policy, obtained knowledge of the incum- 
brance and with swch knowledge waived the condition of 
the policy now invoked. If such evidence was adduced, 
and, in view of the instruction, we must presume that 
there was, then the jury were justified in finding: that 
there had been a waiver by the defendant of the particu- 
lar clause in the policy relied upon to defeat a recovery. 

It is insisted that the policy was invalidated by reason 
of the title to the insured premises having become in- 
volved in litigation by and through the commencement 
of a suit several months after the issuance of the policy 
by the Chicago umber Company against the Omaha 
Carriage & Sleigh Company to foreclose a mechanic’s 
lien. The quoting of the eighth instruction given at the 
request of the defendant is a complete answer to this as- 
signment of error and argument based thereon by coun- 
sel for the insurance company. The instruction reads: 

“8. It appears by uncontradicted evidence that subse- 
quently to the issue of the policy, on December 22, 1888, 
suit was commenced to foreclose the mechanic’s lien 
claimed by the Chicago Lumber Company; that in the 
same suit Howard & Bradford also asked a foreclosure 
of the mechanic’s lien claimed by them against the prop- 
erty, and that afterwards, on February 23, 1889, several 
parties intervened in said action, asking for a foreclosure 
of the mortgage given upon August 23, 1888, by the 
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Omaha Carriage & Sleigh Company to the Star Cutter 
Company, and that a decree was afterwards rendered in 
said action foreclosing the mechanic’s lien above men- 
_ tioned and the Star Cutter Company’s mortgage. You 
are instructed that the proceedings therein involved the 
title to the insured premises in litigation; that this, by 
the terms of the policy, rendered it void, and that unless 
you find that some agent or agents of the company ob- 
tained knowledge thereof and with such knowledge 
waived this condition of the policy, you must find for the 
defendant.” 

It cannot escape notice that the court, at the request 
of the defendant, directed a verdict should be returned 
in its favor, unless the jury should find that some agent 
of the company, with knowledge of the litigation involv- 
ing the property, waived the terms and stipulations of 
the policy. We must assume that there was ample evi- 
dence before the jury to establish a waiver, and if there 
was, the policy was not invalidated by reason of the fore- 
closure proceedings. 

Another breach of the policy is relied upon by the de- 
fendant below. The property was sold about two weeks 
prior to the fire by the sheriff of Douglas county to the 
Merchants National Bank of New York in a suit brought 
by such bank against the Omaha Carriage & Sleigh Com- 
_ pany. This sale, it is urged, was a violation of at least 
three conditions of the policy, stated in the brief as fol- 
lows: “(1) Proceedings working change in ‘the title to 
the insured premises by legal process; (2) because by and 
under these proceedings the title to the insured premises 
became involved in litigation; (8) because the property 
had been levied upon and had been taken into custody 
of the sheriff under his writ of attachment,—the provis- 
ions of the policy referred to being as follows: If the 
proper ty thereby covered shall be levied upon or taken 
into possession or custudy under any proceeding at law 
or in equity.” The trial judge instructed the jury upon 
this point, at the request of the insurance company, in the 
following language: 
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“9. It appears by uncontradicted evidence that upon 
Septenrber 8, 1888, the Merchants National Bank of Syra- 
cuse, New York, commenced a suit against the Omaha 
Carriage & Sleigh Company to attach the insured prem- 
ises; that this attachment was sustained, and that an or- 
der of sale was issued directing the sheriff to sell said 
insured premises, and upon April 10, 1889, the insured 
premises were exposed for sale and bid in upon such sale 
by the plaintiff, the Merchants National Bank of Syra- 
cuse, New York. You are instructed that the proceed- 
ines in said action involved the title to the insured prem- 
ises in litigation and was a violation of the terms of the 
policy, which made it void: And unless you find that 
some agent or agents of the insurance company had 
knowledge of such proceedings and with such knowledge 
waived said condition of the policy, you must find for the 
defendant.” 

The jury undoubtedly found that the defendant, with 
the knowledge of the facts, waived the condition of the 
policy, and we decline to weigh the evidence to ascertain 
if it sustains such finding, since the instruction quoted, 
given at the request of the insurance company, submitted 
to the jury the question of waiver of the terms of the 
policy. 

The policy contained a stipulation to the effect that 
it should be void if any change should occur in the pos- 
session of the property. It is insisted that this provision 
of the policy has been violated. At the time the insur- 
ance was written the sheriff had possession of the prop- 
erty under and by virtue of a certain writ of attachment, 
and so retained possession until January, 1889, when, 
under a replevin writ served wpon him by the coroner for 
the personal property, the sheriff delivered possession 
of the chattels and building to the coroner. The chattels 
were subsequently.sold under a chattel mortgage to B. 
B. Wood, who took possession thereof and of the insured 
premises, and so retained possession until the time of 
the fire. There is contained in the bill of exceptions am- 
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ple evidence to show that Murphy & Loveit, the agents 
who wrote the policy, had actual knowledge of the 
changes in possession of the premises, and with such 
knowledge did not cancel the policy, but waived the con- 
ditions thereof. , 

Complaint is made of the giving of paragraphs Nos. 
1, 3, 4, 5, 7, and 8 of the court’s charge to the jury. The 
instructions cannot be considered for two reasons: The 
exception to the instructions taken by the defendant in 
the trial court was too general, being in the language 
following: “Now comes the defendant, and excepts to 
the giving by the court to the jury on its own motion of 
the following instructions, to-wit: Instruction No. one 
(1); instruction No. two (2); instruction No. three (3); in- 
struction No. four (4); instruction No. five and one-half; 
instruction No. six (6); instruction No. seven (7); in- 
struction No. eight (8).” The exception is not sufficiently 
‘specific, and is insufficient. (J/cReady v. Rogers, 1 Neb. 
124; Hedrick v. Strauss, 42 Neb. 486; Brooks v. Dutcher, 
22 Neb. 644; Omaha Fire Ins. Co. v. Dierks, 48 Neb. 4738; 
Redman v. Voss, 46 Neb. 512; Blue Valley Lumber Co. v. 
Smith, 48 Neb. 2938; Union P. R. Co. v. Montgomery, 49 Neb. 
429.) Again, the instructions were grouped in a single 
assignment in the motion for a new trial. So that, as 
the attention of the trial court was not properly called 
to the instructions in the motion for a new trial, they 
cannot be reviewed here. (Hiatt v. Kinkaid, 40 Neb. 188; 
Rea v. Bishop, 41 Neb. 202; Hedrick v. Strauss, 42 Neb. 
485; Diers v. Mallon, 46 Neb. 182; Kauffmann v. Cooper, 
46 Neb. 644; McCormal v. Redden, 46 Neb. T77; Union 
P. BR. Co. v. Montgomery, 49 Neb. 429.) 

The point is made that plaintiffs were not entitled to 
a joint verdict and judgment. It is a familiar doctrine 
that two persons are not entitled ‘to recover jointly upon 
a demand due one of them alone. The amount of the 
policy was $1,750, and the loss thereunder was, by its 
terms, payable to John Wendell as his interest should 
appear. He held a mortgage on the insured premises 
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for the sum of $5,000, besides interest. The proofs dis- 
close that this mortgage remains unpaid, and that there 
was due thereon at the trial the sum of $5,907.76. While 
both plaintiffs were entitled to join in bringing the ac- 
tion, as both were interested in a recovery and were en- 
titled to have their several interests adjudicated in the 
same action, under the evidence adduced there could not 
properly be a joint recovery. The entire amount of the 
loss was, by the terms of the policy, due and payable to 
John Wendell, the mortgagee, and the verdict and judg- 
ment should have been in his favor alone. But the judg- 
ment should not be reversed for thiserror. As the defend- 
ant wag not in the least prejudiced by the return of a 
joint verdict in favor of both plaintiffs, no recovery could 
afterwards be had by either of the plaintiffs upon the 
same cause of action. The error was not prejudicial to 
rights of the insurance company. (Culbertson Irrigating 
& Water Power Co. v. Wildman, 45 Neb. 663; Houck v. Linn, 
48 Neb. 227; Louisville, N. A. & C. R. Co. v. Lange, 41 N. 
E. Rep. [Ind.] 609.) 

Error is assigned because the court below declined to 
submit to the jury certain requests for special findings 
submitted by the defendant. Interrogatories for special 
findings may be submitted to the jury or refused in the 
discretion of the trial court, and where there has been no 
abuse of discretion in that regard, the ruling will not be 
molested. (lloaten v. Ferrell, 24 Neb. 358; Atchison, T. 
& 8. I. R. Co. v. Lacler, 40 Neb. 356; Hedrick v. Strauss, 
42 Neb. 485; Reed v. Mchtull, 41 Neb. 206.) The defendant 
was not prejudiced by the refusal to give to the jury the 
requests for special findings. 

It is finally insisted that the court erred in rendering 
judgment against the defendant for $200 attorney’s fees, 
since the policy was issued prior to the enactment of the 
statute authorizing the taxation of an attorney’s fee in 
actions upon fire insurance policies. It is argued by 
counsel for plaintiff that this point cannot be considered, 
for the reason the defendant filed no motion in the court 
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below to retax the costs in this case. This latter doc- 
trine was repudiated in Hartford Fire Ins. Co. v. Corey, 
53 Neb. 209, 73 N. W. Rep. 674, where it was said: “In 
actions like the present one, the statute makes it the duty 
of the court, and not the clerk, to determine the amount 
of attorney’s fees which shall be paid by the insurer to 
the insured. The clerk is the mere arm of the court, and 
could not, of his own accord, allow an attorney’s fee in 
the case. It required judicial action. The court below 
has spoken. It awarded an attorney’s fee to plaintiffs, 
and determined the amount thereof, and, to review its 
decision upon the question, no motion to retax was nec- 
essary.” The fact that this policy in suit was issued be- 
fore the act was adopted allowing attorney’s fees in ac- 
tions like the present is immaterial. The statute in ques- 
tion authorizing the recovery of such fees applies to all 
policies whether written before or subsequent to the time 
the act became operative. This was expressly held in 
Hanover Fire Ins. Co. v. Gustin, 40 Neb. 828. There is no 
reversible error in the record, and the judgment is 


bial AFFIRMED. 
IRVINE, C., not sitting. 


CLARENCE CHEZEM V. STATE OF NEBRASKA. 
FILED NOVEMBER 3,1898. No. 10221. 


1. Larceny: INFORMATION. An averment in an information that the 
accused, from the person of the prosecuting witness, unlawfully 
and feloniously, did steal, take, and carry away certain property 
belonging to such witness sufficiently charges that the taking 
was against the will of the owner. 


2. : Corpus DELIcTI: Evipence. To sustain a conviction for a 


erimn tha ann dalintt 


crime tie corpus deliciti must be Proved beyond a reasonable 


doubt. Rule applied. 


Evidence examined, and held to sustain a 
conviction of the crime of larceny from the person, 
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. Criminal Law: CoNFressions oF ACCUSED. When the offense 
charged in an information has been fully established by com- 
petent evidence, the free and voluntary statement and confes- 
sions of the accused may be proven for the purpose of connecting 
him with the crime. 


an 


. Credibility of Witnesses. It is not error to instruct a jury that 
they must alone determine the credibility of witnesses, and that 
in doing so it is proper to consider the interest, if any, of a wit- 
ness in the result of the suit, and his demeanor upon the stand. 


6. : Jury. A jury is not bound to accept as true everything 
testified to by a witness, though unimpeached. 


2 


Evidence: Instructions. It is not error to refuse an instruction 
which has the effect to withdraw from the consideration of the 
jury competent material evidence in the case. 


8. : : Review. Error cannot be predicated upon the re- 
fusal of an instruction which is not applicable to the evidence. 


9. Failure to Request Instructions. A party cannot usually be heard 
to complain of the failure of the court to instruct upon a particu- 
lar feature of the case where he has not requested a proper in- 
struction upon the subject. 


ERROR to the district court for Adams county. Tried 
below before BEALL, J. Affirmed. 


John C. Stevens, for plaintiff in error. 


C. J. Smyth, Attorney General, and Hd P. Smith, Deputy 
Attorney General, for the state. 


Norval, J. 


Clarence Chezem was prosecuted in the district court 
of Adams county, under section 1138@ of the Criminal 
Code, for the crime of larceny from the person of one Asa 
R. Oliphant. Upon the trial a verdict of guilty was re- 
turned, wherewpon the accused filed a motion in arrest 
of judgment on the ground that the information under 
which the conviction was had did not state facts suffi- 
cient to constitute a crime, which motion was overruled, 
as was likewise his motion for a new trial, and the de- 
fendant was sentenced to imprisonment in the peniten- 
tiary for the term of one year, and to pay the costs of the 
prosecution. 

36 
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It is urged that the information fails to charge a crime. 
The information alleges that “Clarence Chezem, late of 
the county aforesaid, on the 10th day of January, A. D. 
1898, in the county of Adams, and state of Nebraska 
aforesaid, then and there being, from the person of one 
Asa R. Oliphant, unlawfully and feloniously, did steal, 
take, and carry away one purse of the value of twenty-five’ 
cents and fifteen dollars, lawful money of the United 
States, of the value of fifteen dollars, the property of the 
said Asa R. Oliphant, without putting him, the said Asa 
R. Oliphant, in fear by the use of threats, force, or vio- 
lence.” The sole criticism made against the information 
is that it contains no averment which negatives the in- 
nocence of the accused. In other words, had Chezem 
taken the property from the person of Oliphant with the 
consent of the latter, it would be wholly consistent with 
the charge set out in the information. To this proposi- 
tion we do not yield assent. The information avers that 
the pocketbook and money were unlawfully and felo- 
niously taken from the person of the prosecuting witness. 
This is not an allegation of a conclusion merely, but of an 
ultimate fact, and clearly negatives any inference that 
consent to the taking of the property was obtained. 
Oliphant could not have given permission to the removal 
of the pocketbook and money from his person, if the tak- 
ing was unlawful and felonious. To constitute the crime 
of larceny from the person, defined in section 1134 of the 

Criminal Code, it is indispensable that the property be 
taken from the person of another without his consent, 
and the information in the case at bar so charges. 

The next argument is that the corpus delicti was not 
proven. In other words, the body of the offense was not 
established by the evidence. If such be the case, mani- 
festly the judgment must be reversed, since to sustain a 
conviction for a crime the corpus delicti must be estab- 
lished beyond a reasonabie doubt. (Dreesen v. State, 38 
Neb. 375.) A careful reading of the evidence preserved 
in the bill of exceptions shows that the contention of 
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counsel that the crime charged was not shown to have 
been committed, is entirely without foundation. The evi- 
dence adduced on the trial completely established that 
during the nigiht of Januaiz 10, 1898, in the city of Hast- 
ings, Adams county, there was stolen from the person of 
Asa R. Oliphant, and against his will, without putting 
him to fear by threats, force, or violence, the pocketbook 
and money of the prosecuting witness. It is also dis- 
closed beyond a reasonable doubt that on said date 
Chezem and Oliphant visited the saloons together in the 
city of Hastings, and that the latter displayed his money 
in the presence of the former; that the two together, 
about 11 o’clock at night on January 10, went to Scott’s 
livery stable in said city, where the defendant made a 
bed by spreading some robes on the floor, on which Oli- 
phant laid down in the presence of Chezem and went to 
sleep. At thiat time the prosecuting witness had in his 
pocket about $16 in money, of which fact the defendant 
was aware. When Oliphant awoke he ascertained that 
his money was missing and that the accused had gone. 
The money was not given to Chezem, nor did he have per- 
mission to take the same. After the arrest of the ac- 
cused he went with Whitmier, a policeman, and pointed 
out the pocketbook. Witnesses testified that Chezem ad- 
mitted to them that he took the money. The corpus delicti 
was not only satisfactorily proven, but that the defend- 
ant committed the crime was established on the trial be- 
yond a reasonable doubt. 

Complaint is made of allowing Whitmier, a witness for 
the state, to testify to certain alleged expressions and 
statements made by the accused after his arrest and 
while he was in jail. The record discloses that the state- 
ments and expressions imputed to the defendant were 
freely and voluntarily made by him without any threats, 
promises, or inducements whatever being held out. The 
offense charged in the information had been fully proven 
by competent evidence, and proof of the confessions so 
made by the prisoner was competent as tending to con- | 


500 NEBRASKA REPORTS. [ Von. 56 


Chezem v. State. 


nect him with the offense. (Heldt v. State, 20 Neb. 492; 
Furst v. State, 31 Neb. 403; May v. Stave, 38 Neb. 211; 
Weinecke v. State, 34 Neb. 14; Bubster v. State, 33 Neb. 
663; Basye v. State, 45 Neb. 261.) 

It is urged that the following instruction is erroneous 
and should not have been given to the jury: “The court 
instructs you that you are the sole judges of the credi- 
bility of the witnesses, and that you need not believe any- 
thing to be a fact simply because a witness testifies to it 
positively, if from all the evidence and circumstances 
arising in the case, the demeanor of the witness upon the 
stand, the manner of his testifying, his apparent candor 
and fairness, his interest, if any, in said action, you be- 
lieve that he has knowingly testified falsely.” The fore- 
going is a correct exposition of the law, and a charge to 
the jury couched in substantially the same language was 
approved in Murphey v. Virgin, 47 Neb. 692. Unques- 
tionably jurors are to determine for themselves the credit 
to be given witnesses, and the weight to be accorded their 
testimony. The demeanor of a witness while testifying, 
his interest, apparent intelligence, candor, and fairness, 
or want thereof, are all proper matters for consideration, 
and the triers of fact are not required to accept as true 
all sworn testimony, though not directly impeached or 
contradicted. ‘The instruction assailed does not pur- 
port to apply to the defendant alone, who testified in his 
own behalf, as his counsel assume, but was alike appli- 
cable to all the witnesses in the case whether examined 
on behalf of the prosecution or defense. The court by 
this instruction in no manner criticised, or cast reflec- 
tions upon, the testimony of the accused, but properly al- 
lowed the jurors to decide for themselves the weight his 
testimony should receive. - The instruction was fair, and 
free from error. 

The action of the trial court is criticised for its refusal 


to give the following instruction tendered by the ac- 


cused: “You are further instructed that before a confes- 
sion of guilt is proper for you to consider, you must find 
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that the confession of guilt was made voluntarily and 
without any promise of leniency or threat, and if you 
find that defendant confessed to taking this money from 
Oliphant in consideration of a promise from Lepinski 
that if he would confess that he took the money from 
Oliphant he would not be prosecuted, you will find the 
defendant not guilty.” It would have been rank error 
to have given this instruction in its entirety as requested. 
The fact that the defendant may have made a confession 
of guilt under a promise of immunity would not alone 
entitle him to an acquittal, as the court was asked to 
charge the jury, since there is ample evidence in the rec- 
ord, aside from the confessions of the prisoner, to justify 
a conviction, which the instruction sought to have the 
jury ignore and disregard. 

The following request tendered by the defendant the 
court declined to give to the jury, which refusal is as- 
signed as error: “You are further instructed in this case 
that you cannot convict the defendant in this case on 
his confession or admission alone, and if you find there 
is no other evidence in this case that the defendant com- 
mitted the crime charged in the information, you will 
find him not guilty.” The fault with this instruction is 
it was not framed with reference to the evidence adduced 
on the trial. There was evidence other than the confes- 
sions testified to by witnesses that the defendant com- 
mitted the crime charged; hence it would have been im- 
proper to have instructed the jury as outlined in said 
instruction. 

It is finally insisted that the judgment should be re- 
versed because the jury were not instructed that they 
might find the defendant guilty of petit larceny. There 
are two ready answers to this suggestion: First, no re- 
quest covering this point was submitted by the defend- 
ant, and in the next place the evidence would not have 
warranted a verdict of petit larceny. The defendant was 
either guilty of the crime stated in the information or 
he was wholly innocent. The jury, after a fair and im- 
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partial trial, concluded he was guilty, and the verdict 
meets with our approval. The judgment is 


. AFFIRMED. 


SaraH C. Wi&BSTER, APPELLEE, V. CITY OF LINCOLN ET 
AL., APPELLANTS. 


FILED NOVEMBER 3, 1898. No. 8382. 


Adverse Possession: STREETS. One who has been in the actual, visi- 
ble, exelusive, and uninterrupted possession of a portion of a 
street in a eity under a claim of right, for ten years or more, 
thereby acquires an absolute title to the property. 


APPEAL from the district court of Lancaster county. 
Heard below before Hatt, J. Affirmed. 


Abbott, Selleck & Lane, for appellants. 
Joseph R. Webster, contra. 


Norvat, J. 


Sarah C. Webster instituted the action in the court 
below to enjoin the city of Lincoln and its officers from 
destroying fences and trees which the defendants claim 
were within the streets of the city, and to quiet the title 
to the two strips of land about eleven feet in width at 
east side of Fourteenth street and north side of Q street, 
in said city, at the intersection of said streets. From a 
decree in favor of plaintiff the defendants have prose- 
cuted an appeal. 

The record shows that plaintiff has ever since October, 
1877, been the owner of what is known as lot 36 in S. W. 
Little’s subdivision of the west half of the southwest 
quarter of section 24, in township 10 north, range 6 east, 
situate al the northeast corner of Fourteenth and Q 
streets, in the city of Lincoln. The strips of land in con- 
troversy lie within the platted limits of said streets, and 


VOL. 56] SEPTEMBER TERM, 1898. 503 


Smith v. Myers. 


for more than ten years prior to the bringing of this suit 
plaintiff has continuously maintained a fence around 
said lot 36 and the strips of land in dispute, an'd during 
all of said times has been in the actual, visible, exclusive, 
and uninterrupted possession of all of said real estate 
under a claim of ownership and title. She therefore has 
the absolute title to the property, including the portions 
claimed to be within the limits of the streets. In this 
state it is no longer an open question that the doctrine 
of adverse possession applies to municipal corporations 
and individuals alike. (Shock v. Falls City, 831 Neb. 599; 
Meyer v. City of Lincoln, 38 Neb. 566; Lewis v. Baker, 39 
Neb. 636; Lewis v. City of Lincoln, 55 Neb. 1.) The case 
at bar is not distinguishable from these just mentioned. 

It is insisted that the ordinances of the city of Lincoln 
grant permission to property owners to place a fence 
about a portion of the street for the protection of the 
lawns and trees—in fact, to do precisely what the plain- 
tiff claims to have done in this instance. There is no 
force to this argument, since plaintiff had fenced the 
real estate and had been in possession thereof more than 
one year before the passage of the ordinance in question. 
Its passage did not take away vested rights, nor change 
plaintiff’s status. The decree is 

’ AFFIRMED. 


WILLIAM SMITH, APPELLEE, V. FANNIE B. Myurs, 
APPELLANT, ET AL. 


Finrep NovEMBER 3, 1898.' No. 8348. 
te Conflicting Evidence: Review. A finding of fact on conflicting 


evidence will not be disturbed on appeal. 


2, Vendor and Vendee: FaLsE REPRESENTATIONS: EVIDENCE. Evi- 
dence held sufficient to establish that plaintiff was induced to 
make an exchange of Jands by false representations. 


: Ricuts oF OccurantT: Norice, Where a grantor remains 
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in possession of real estate after the execution of the deed there- 
for, one purchasing is charged with notice of the right, title, or 
interest of such occupant in the property. 


APPEAL from the district court of Lancaster county. 
Heard below before Houmsus, J. Affirmed. 


J. N. Rickards and Daniel F. Osgood, for appellant. 
Thomas Ryan, contra, 


Norval, J. i 


This suit was instituted in the court below by William 
Smith to cancel and annul a deed executed and delivered 
by plaintiff and wife to the defendant G. M. Dement to 
lot 4, block 18, in Newman’s subdivision, University 
Place, in Lancaster county, on the ground that the con- 
veyance was obtained by fraudulent representations. 
From a decree setting aside the deed and canceling the 
record thereof the defendant Fanny B. Myers has prose- 
cuted an appeal. 

It is insisted with apparent candor that there is not 
a particle of testimony to support the finding of the lower 
court as against Mrs. Myers. Ler co-defendants have not 
appealed, which is a confession on their part of the just- 
ness of the decree, and a perusal of the evidence adduced 
on the hearing leads our minds to the same conclusion. 
The record discloses that the defendants reside at Crab 
Orchard, this state, and plaintiff, upon the tract above 
described. Prior to May 27, 1895, there had been some 
negotiations between plaintiff and the agent of Dement 
for the exchange of lands. On that date Dement and 
N. C. Myers visited plaintiff at his home at University 
Place, and while there a trade was effected for the ex- 
change of plaintiff’s property for certain real estate be- 
longing to Dement situated in the state of Missouri 
which plaintiff had never seen. In the deed executed by 
plaintiff and wife the name of no grantee was inserted. . 
Subsequently the name of the defendant Fannie B. My- 
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ers, the wife of N. C. Myers, was inserted as grantee, and 
who now claims to be an innocent purchaser of the prop- 
erty. Plaintiff has hitherto remained in possession of 
said lot 4. The proofs tend to establish that on the day 
the trade was made, and prior to the consummation 
thereof, Dement, in the presence of N. C. Myers, gave 
plaintiff a written memorandum or statement of the con- 
dition of the Missouri land proposed to be exchanged, in 
the language following: “N. W. } sec. 8, T. 32, R.1. This 
160 acres is nearly all smooth, about 72 acres in cultiva- 
tion—the rest in pasture. A small house and barn, quite 
a good-sized apple orchard, and seedling peach trees, a 
lot of them, and are all full. This land is 2 miles north 
and 4 mile west from Centerville, and if times were not 
go close we would consider this very cheap at $17.50 per 
acre and believe you would have no trouble in selling it 
at $12.50 to $15 now. About 15 acres good timber and 
some smal] timber.” The evidence also tends to show 
that at the time of the delivery of said memorandum 
Dement also orally made to plaintiff substantially the 
same representations as therein contained, and, in addi- 
tion thereto, that the land was good for farming pur- 
poses, located six miles from the railroad station, and 
occupied by a tenant, and that there was on the premises 
a three-roomed house and a good barn. Some time after 
the trade was completed plaintiff visited the land ob- 
tained from Dement, and plaintiff describes its condition 
in his testimony as follows: 

Q. What, if anything, did you do afterward with ref- 
erence to examining the Missouri land? 

A. I waited a few weeks, and thought it would be cold 
weather to be moving my family in the cold, and thought 
I would go down and see if I could get the parties off so 
I could take possession. When I got down there I was 
surprised. You would have to hang a sheep up by the 
tail to get the grass off that. I could find there nothing. 

Q. How about the soil? 

A. There was uo soil at all—just a mass of rocks. 
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. Who went with you, if any one, to look at the land? 
. Mr. Cross. 

Did you go over the entire tract? 

. Yes, we went over the tract. 

Was there any orchard on the land? 

Nothing whatever. 

Had you ever been up on the land? 

. Never. 

Was there then, or had there been, any building on 


~OPOPOPOPO 


te 
Gan 


A. There was some appearance as if there had been, 
but there was nothing like a building. There was no 
roof on it. 

Q. Were there any fruit trees? 

A. No fruit trees, 

Q. Orchard? 

A. Nothing whatever. 

Q. Was the land fit for cultivation? Could it be culti- 
vated? 

A. No, sir; you could not cultivate any of it. 

Q. How did you find it with reference to the seventy- 
two acres reported to be in cultivation? 

A. Well, there was not anything. 

The foregoing excerpt from the testimony of plaintiff 
is corroborated by the depositions of E. H. Sutterfield 
and 8. IF. Cross, two disinterested persons who reside in 
Reynolds county, Missouri, where the land is located. It 
is further disclosed from said depositions that the land is 
situate twenty-one miles from the nearest railroad sta- 
tion. Although both Dement and N. C. Myers deny that 
they made any representations as to the quality and con- 
dition of the Reynolds county land, there was ample evi- 
dence before the trial court to justify a finding not only 
that the representations regarding the land imputed to 
them were made as alleged, but that said representations, 
in almost every essential particular, were false and un- 
true. In this case we can but apply the familiar rule 
that a finding based on conflicting evidence will not be 
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disturbed on appeal. If the evidence of the plaintiff and 
his witnesses are worthy of belief, Dement swindled 
plaintiff out of his property. 

Jt is argued in the briefs that there is no averment 
in the petition, nor is there any evidence to show that 
plaintiff relied upon the representations and statements 
of Dement. This assertion is wholly without foundation. 
In the petition it is alleged “that plaintiff at that time 
stated to said defendants that he knew nothing of said 
land in Missouri, had never been in that part of said 
state, and that he must rely wholly on the statements 
of these defendants, and that in reliance thereon he 
would make the said trade. And plaintiff says that in 
reliance thereon, and with no knowledge whatever as to 
the said land except as represented to him by the said 
defendants, he, with his said wife, Elizabeth Smith, did, 
on or about the said 28th day of May, 1895, make a deed 
to said lot 4, block 18,” ete. This is a sufficient pleading 
that the plaintiff was induced to make the exchange by 
the representations of Dement, and the averment is sup- 
ported by the evidence of plaintiff himself. 

Tt is insisted that there is no evidence to sustain the 
finding of the trial court as against the defendant Fanny 
LB. Myers. It is true she made no representations or state- 
ments to the plaintiff whatever, but she is chargeable 
with notice of the fraudulent transaction, since she was 
not an innocent purchaser of the land without notice. 
This is so for twu reasons: She claims title solely under 
a deed from Sinith to her, the instrument having been exe- 
cuted and delivered to Dement with the name of no per- 
son inserted therein as grantee, and Mrs. Myers’ name 
was subsequently written therein as grantee without the 
knowledge or authority of the plaintiff. This alone was 
‘sufficient to put Mis. Myers upon inquiry. Ag‘in, plain- 
tiff has at all times been in possession of said lot 4, which 
was notice of the rights plaintiff had in the property. 
(Uhl v. May, 5 Neb. 157; Jones v. Johnson Harvester Co., 
8 Neb. 446; Mellugh v. Smiley, 17 Neb. 626; Conlee v. 
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McDowell, 15 Neb. 184; Pleasants v. Blodgett, 32 Neb. 427; 
Lipp v. South Omaha Land Syndicate, 24 Neb. 692; Hansen 
v. Berthelsen, 19 Neb. 433.) It is suggested that the rule 
stated cannot be invoked against Mrs. Myers, since plain- 
tiff accepted a lease from Dement for the University 
Place property and occupied the same as the latter’s ten- 
ant. The lease was part of the transaction resulting in 
exchange of the property and was made at the same time. 
On the same day the lease was assigned to Mrs. Myers 
her husband represented her in that transaction as well 
as in the transfer of the property to her, and the evidence 
tends to show that Mr. Myers was present when the 
fraudulent representations were made by Dement to 
Smith. Notice to an agent is notice to the principal. The 
decree annulling and setting aside the deed is supported 
by the evidence. 

Plaintiff complains because the trial court did not 
award him as damages a sum equal to the expenditures 
incurred by him by reason of the fraudulent representa- 
tions of the defendant. We think the decree was right. 
Plaintiff sought and obtained a rescission of the contract 
of sale on the ground of fraud, and he was not also en- 
titled to damages sustained by reason of the fraud. 
Plaintiff had a right to rescind the trade or affirm the 
contract, and his damages resulting from the transac- 
tion, but not both. We are aware of no case where one 
who has rescinded a contract on the ground of fraud has- 
been allowed damages. The decree is 


AFFIRMED. 


COLUMBUS STATE BANK, APPELLANT, V. GEORGE J. DOLE 
ET AL., APPELLEES. 


Fitep NOVEMBER 3, 1898. No. 8383. 


Chattel Mortgages: PartrnrrsHip. A chattel mortgage given to se- 
cure a partnership debt is valid, though executed by one partner 
alone in his individual name, when the other member of the firm 
either authorized the same or subsequently uequiesced in the act, 


Vou. 56] SEPTEMBER TERM, 1898. 509 


Columbus State Bank v. Dole. 


APPEAL from the district court of Boone county. 
Heard below before THOMPSON, J. Affirmed. 


Whitmoyer & Gondring and Pratt & Walkup, for appel- 
lant. ‘ 


Moudy & Rose and N.C. Pratt, contra. 


NoRVAL, J. 


This was an action by the Columbus State Bank to 
foreclose a chattel mortgage on a stock of merchandise 
executed on April 24, 1895, by G. J. Dole in the name 
of G. J. Dole & Son to one S. J. Green to secure the sum 
of $1,500 payable on demand. The mortgage was 
placed on record on the day of its execution, and was 
assigned to plaintiff. A decree was entered by the court 
below to foreclose the mortgage, awarding plaintiff a 
lien on the property junior to a lien created by a cer- 
tain chattel mortgage held by the defendant Stephen 
T. Battles. The bank appeals. 

The only controversy is over the finding of the trial 
court relating to the priority of the liens. The record 
discloses that George J. Dole and George A. Dole, in 
the firm name of G. J. Dole & Co., were the owners of 
a grain elevator at St. Edward, this state, and for sev- 
eral years used the same in their business of buying and 
‘selling grain. The firm became indebted to plaintiff for 
money borrowed, and gave the bank a note therefor 
signed by 8S. J. Green as surety. The chattel mortgage 
owned by the bank was given, after the debt was in- 
curred, to indemnify Green. The grain venture of G. J. 
Dole & Son proved unprofitable, and in the fall of 1894 
George A. Dole left St. Edward for the purpose of seek- 
ing employment elsewhere, giving George J. Dole author- 
ity to dispose of the elevator in any manner most ad- 
vantageous to the firm. Several months afterwards 
George J. Dole traded the elevator to Elihu T. Long for 
the stock of goods in controversy. The latter was to re- 
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ceive, besides the elevator, the sum of $1,000, and was to 
retain possession of the goods until the sum should be 
realized from the sales. On April 23, 1895, a new con- 
tract was made between George J. Dole and Long, 
whereby the former was to, and did on said day, execute 
a mortgage on the merchandise in favor of Stephen T. 
Battles, aggregating the sum of $1,131.15, to secure two 
notes of that date payable to the latter, one for $917, be- 
ing the balance due Long, and the other for $214.15, rep- 
resenting a pre-existing debt owing by said G. J. Dole & 
Son to Battles. This instrument was immediately re- 
corded, and the mortgagee at once took possession of the 
chattels under the terms of his mortgage, and the follow- 
ing day the mortgage to Green was given. There was 
introduced on the trial evidence tending to show that 
George J. Dole represented to Battles, at and prior to the 
execution of the mortgage to the latter, that he was the 
sole owner of the goods in dispute, and the mortgage on 
its face recites that Dole was the owner of the property 
therein mentioned and described. It is clear that the 
tirm of G. J. Dole & Son, prior to the giving of these mort- 
gages, had been dissolved by mutual consent of the 
parties, and that George A. Dole relinquished to George 
J. Dole, his father, all his interests in the firm assets. 
But whether the merchandise in dispute belonged to 
George J. Dole individually or to the firm of G. J. Dole & 
Son, is of no practical importance in the determination of 
this case, since if the goods were owned by the firm, then 
the mortgage to Battles was given to secure a firm in- 
debtedness, and such mortgage having been executed and 
recorded one day prior to the making of the mortgage 
to Green, the lien of the former is superior to that of the 
latter. A chattel mortgage given to secure a partnership 
debt is valid, though executed by one partner alone in 
his individual name, where the other partner anthorized 
the same, or acquiesced in the act. (Cluy v. Greenwood, 35 
Neb. 736.) The decree is sustained by sufficient evidence, 
and it is accordingly 
‘AFFIRMED, 
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Mitte McCurpy v. W. H. RYAN, SHERIFF. 
FILED NOVEMBER 3,1898. No. 8351. 


1. Evidence: Apatission or Party. Qn the trial of a cause an admis- 
sion by one of the parties, of the existence of a judgment which 
it was incumbent on his adversary to prove, held to imply that 
such judgment was valid. 


2. Fraudulent Conveyances: EVIDENCE. Evidence examined, and held 
insufficient to sustain a finding that the sale through which 


plaintiff claims title to the property in dispute was fraudulent 
as to her vendor’s creditors. 


ERROR from the district court of Dakota county. Tried 
below before Norris, J. Reversed. 


Jay & Welty, for plaintiff in error. 
J.J. McCarthy, contra. 


SULLIVAN, J. 


This was an action of replevin brought by Millie Mc- 
Curdy against W. H. Ryan to recover the possession of a 
horse. The finding and judgment of the district court 
were against the plaintiff, and by this proceeding in error 
she presents the record to this court for review. The de- 
fendant, who was the sheriff of Dakota county, acting 
under the authority of an execution issued by a justice 
of the peace in favor of Kuntz & McCarthy and against 
S. M. McCurdy, levied upon, and took from the possession 
of the plaintiff, the property in question. At the trial 
the defendant asserted that the horse was purchased by 
the plaintiff to enable 8S. M. McCurdy to hinder, delay, 
and defraud his creditors, and that it was, therefore, sub- 
ject to seizure and sale for the satisfaction of the execu- 
tion. The proceedings before the justice in the case of 
Kuniz & McCarthy against S. M. McCurdy were given in 
evidence to establish the sherifi’s special interest in the 
property. From the record it appears that the judgment 
in that case was rendered by defauli, and that the officer’s 
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return of service indorsed upon the summons was as fol- 
lows: 

“Received this writ April 21, 1893. As commanded, I, 
on the 24th day of April, 1893, summoned the within 
named S. M. McCurdy by at his usual place of 
residence a certified copy of this summons, and of the 
indorsements thereon. Dated this 26th day of April, 
1893. W. H. Ryan, Sheriff.” 


It is contended that this return was insufficient to vest 
the justice with jurisdiction of the defendant McCurdy, 
and that the judgment, which was the basis of the exe- 
cution, was and is absolutely void. The question need 
not be determined, for the validity of the judgment 
stands admitted. Counsel for the plaintiff conceded at 
the trial that there was a judgment; and the proceedings 
before the justice show that such judgment was in favor 
of Kuntz & McCarthy and against S. M. McCurdy for the 
sum of $25.75. An admission of the existence of a judg- 
ment cannot be construed as meaning a record which pur- 
ports to be, but is not, a judgment. Without passing on 
the legal effect of the evidence of service of the summons, 
we therefore hold, on the record before us, that the valid- 
ity of the judgment and execution offered in support of 
defendant’s special interest were fully established. We 
think, however, there was no sufficient evidence on which 
to base a finding that the sale through which plaintiff 
derived title was fraudulent as to creditors of S. M. Me- 
Curdy. There is no dispute about the facts. The plain- 
tiff and 8. M. McCurdy are brother and sister. In July, 
1892, they were living together on a farm in Dakota 
county. For some reason, which does not appear, either 
directly or inferentially, McCurdy determined to abamdon 
the farm and remove to Pennslyvania. Before taking this 
step he sold and delivered to his sister the horse in con- 
troversy, seven other horses, a binder, a plow, a seeder, 
a wagon, a mowing machine, and a growing crop of flax 
for the agreed sum of $963. Of this amount $30 was paid 
- in cash. An indebtedness of $19.25 due from McCurdy 
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was released. The payment of two notes representing 
the purchase price of the binder, and payable to Warder, 
Bushnell & Glassner Company, was assumed, and, for the 
balance, the plaintiff executed her promissory note. She 
afterward paid the binder notes, amounting with accrued 
interest to $119.15; and upon the other note she made two 
payments aggregating $98.14. McOnrdy, shortly after 
the sale of the property to his sister, removed to Pennsyl- 
vania, where he remained for about nine months. In 
March, 1893, he returned to Dakota county and leased of 
the plaintiff the farm on which she lived.and a portion 
of the property which he had sold to her in the previous 
July. He then commenced to work the land and was en- 
gaged in that business, and in possession of the horse 
which is the subject of this action, when the defendant 
levied the execution under which he claims. When the 
levy was made McCurdy disclaimed present ownership, 
but said that he expected to buy the horse in the fall if he 
succeeded in raising a good crop. It does not appear that 
McCurdy owed anything except the binder notes assumed 
by the plaintiff and the indebtedness to Kuntz & Me- 
Carthy, which is the basis of the judgment in their favor. 
Of this latter indebtedness the plaintiff had no knowledge 
at-the time she purchased the property of her brother. 
The motive for the sale in question, it is quite clear, 
was McCurdy’s determination to quit farming and re- 
move to Penusylvania. At the trial there was no attempt 
by counsel for either party to obtain an explanation of 
the reasons that influenced him to thig line of conduct. 
That his action was inspired by a desire to hinder, delay, 
or defraud Kuntz & McCarthy in the collection of a claim 
amounting to less than’$25 is beyond belief. The evi- 
dence does not justify a suspicion that such was his pur- 
pose. The finding of the court does not rest wpon any 
warrantable deduction from the established facts and 
must be set aside. The judgment is reversed and the 


cause remanded. 
REVERSED AND REMANDED, 


37 
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EMANUEL SPIECH, APPELLEE, V. IDA TIERNEY PT AL.., 
APPELLEES, IMPLEADED WITH JOHNSON COUNTY, AP- 
PELLANT. 


FILED NovVEMBER 3,1898. No. 8374. 


. Estates: Tenant For Lire: Taxes. As between the life tenant and 
the owner of the fee, it is the duty of the former to pay all taxes 
charged against the land during the continuance of his estate. 


R 


Lien of Taxes. The revenue law of 1871 declared real estate taxes 
to be a perpetual lien on land against which they were levied. 
By subsequent legislation this lien has been preserved and con- 
tinued in force. 


~ 


~ 


Taxes: COLLECTION. It was made the duty of the county treasurer 
by section 50 of the act of 1871 to collect delinquent real estate 
taxes by scizure and sale of the owner’s chattels, if any could be 
found. 


: LieN on REALTY: COLLECTION: NEGLECT or CoLLEcToR. But 
the failure of the treasurer to discharge such duty by distraining 
the personalty of the life tenant did not divest the lien of the 
taxes from the reversioner’s interest in the land. 


5. $ : : . Since 1877 the county treasurer has 
possessed no authority to sell personal property for taxes as- 
sessed against real estate prior to that time. 


: IRREGULARITIES OF ASSESSOR. The failure of an assessor to 
attach his oath to, and return the same with, the assessment roll 
are mere irregularities which do not affect the validity of the tax. 


7, Officers: PERFORMANCE oF DUTIES: PRESuUMPTIONS. In the absence 
of evidence to the contrary, it will be presumed that a public 
officer proceeded regularly and performed his official duties 
within the law and in obedience to its mandate. 


Taxation: EQUALIZATION: VALUATION: IncREASE. Where a board 
of equalization, without authority, increases the valuation of real 
estate as fixed by the assessor, the taxes apportioned against such 
real estate will be valid only to the extent that they are based 
on the original assessment. | 


" 


9. : DescriPpTION oF Reatry. Where part of a city lot is con- 
demned by a railroad company for its right of way, the re- 
mainder is sufficiently described, for purposes of taxation, as a 
fractional lot. 

10. é . A tax is void for uncertainty which is assessed 


and levied against an entire city lot under the description, “part 
of lot 5, in block 41.” 
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11. 


VALIDITY OF ASSESSMENT. A tax based on an 
assessment er masse of contiguous lots which are so siluated as 
to be incapable of separate valuation is not void, and affords no 
just ground of complaint to the owner whose personalty was 
liable for the tax at the time the same was levied. 


12. 


Where land owned by one person is assessed with 
the land of another, under one aggregate valuation, so that 


neither owner can determine the amount for which his property 
is liable, the entire tax is void. 


APPEAL from the district court of Johnson county. 
Heard below before BusH, J. Reversed. 


J. W. Dewcese, F. FE. Bishop, and J. Hall Hitchcock, for 
appellant. 


Fred’k Shepherd, Hugh Lamaster, and M. B. C. True, 
contra. 


SULLIVAN, J. 


In 1872 Mary A. Tierney, being the fee owner of lots 5, 
6, and 7, in block 41, of the city of Tecumseh, in Johnson 
county, died intestate, leaving her surviving, Kyron 
Tierney, her husband, and six minor children. As tenant 
by the curtesy Kyron occupied and enjoined the use of 
the lots from 1871 to 1894, but did not pay the taxes 
levied against the same except for the years 1877 to 1881. 
In 1893 William Cummings purchased at execution sale 
the interest of George Tierney in the premises, and 
thereby became the owner of an undivided one-sixth of 
the same. He then, after the death of Kyron Tierney, 
brought this action to partition the property and made 
the county of Johnson a party defendant. There is no 
dispute between the plaintiff and the heirs regarding 
their respective interests. The entire controversy in the 
case arises out of the claim of Johnson county for taxes, 
The district court appointed Corydon Rood, Esq., referee 
to ascertain the liens and incumbrances existing against 
the lots, and from his report it appears, in addition to 
the facts already stated, that the taxes from 1871 to 
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1877 might have been collected by the seizure and sale 
of Kyron Tierney’s personal property. The district court 
was of the opinion that the taxes for these years had 
ceased to be a lien on the premises, and disallowed the 
claim of Johnson county therefor. The correctness of 
this holding is the first question presented for decision 
by the appeal. Section 50 of the revenue act in force dur- 
ing the period in question is as follows: “On the first day 
of May of the year after which taxes shall have been as- 
sessed, ali unpaid state, county, school, precinct, city, 
and village, except city taxes in cities of first class, shall 
become delinquent, and shall draw thereafter one per 
cent per month interest, which interest shall be collected 
the same as the tax so due, and it shall be the duty of 
the county treasurer, or any other person charged with 
the collection of delinquent taxes, to proceed as soon 
after the first day of May as practicable to make such 
delinquent tax out of the personal property of such de- 
linquent, if any such property can be found; and this 
provision shall apply as well to the taxes assessed on 
real estate and remaining unpaid, as to delinquent taxcs 
assessed on personal property, and the remedy to be 
pursued shall be the same as provided in sections forty- 
nine and fifty-two of this act; and the treasurer shall be 
entitled to five per cent additional compensation for mak- 
ing such collection, to be paid by such delinquent, and 
also the fees now prescribed by law.” (General Statutes 
1878, p. 916, ch. 66, sec. 50; Session Laws 1871, p. 81, sec. 
1.) Other sections of the act made taxes upon real prop- 
erty a perpetual lien thereon “against all persons and 
bodies corporate,” and required every person subject to 
taxation to attend at the treasurer’s office and pay his 
taxes without demand. 

The proposition for which appellees contend is that the 
failure of the treasurer to collect the taxes by distress 
and sale of Kyron Tierney’s personalty divested the lien 
from their reversionary interest in the land. We do not 
think it did. As between the heirs and the tenant for 
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life, it was undoubtedly the duty of the latter to pay all 
taxes assessed against the land during the continuance 
of his estate. (Disher v. Disher, 45 Neb. 100; Prettyman v. 
Walston, 34 Ill. 175; Thompson v. McCorkle, 136 Ind. 484, 
34 N. E. Rep. 8138; 1 Washburn, Real Property secs. 96, 
97.) This was a duty due from Kyron Tierney to the 
owners of the fee, and one which they might by an appro- 
priate action enforce at any time. The taxes were not 
a lien only upon the particular estate of the life tenant. 
They were a lien on the land itself and were payable at 
the treasurer’s office without demand. While section 50 
of the act of 1871 remained in force it prescribed the rem- 
edy for enforcing payment of all land taxes. No other 
remedy could be then pursued. The land could not be 
sold until the personalty of the delinquent owner had 
been first exhausted. But when section 50 was repealed, 
in 1877, the right and the duty of the treasurer to seize 
chattels for the satisfaction of taxes assessed against 
real estate no longer existed. (State v. Cain, 18 Neb. 631; 
County of Lancaster v. Rush, 85 Neb. 119.) The remedy was 
modified by the repealing act, but the right remained— 
the lien of real estate taxes was fully preserved and by 
subsequent legislation has been continued in force. The ° 
duty of collecting taxes at the time named in the statute 
was not imposed on the treasurer of Johnson county for 
the benefit of these reversioners, but rather to enable the 
state and municipal or political corporations to which 
the taxes belong to promptly secure the revenues neces- 
sary to meet their current expenses. The treasurer was 
a public agent, and his duty in this respect was to his 
principal. The appellees can ground no equity upon his 
failure to discharge an obligation laid wpon him by law 
for the benefit of the public. The statute made the taxes 
a perpetual lien, which no mere inaction on the part of 
the treasurer could release or divest. In Adams v. Osgood, 
42 Neb. 450, it is said: “Whatever may be the rule else- 
where, we think, under our statutes, that the only way 
by which a valid tax existing against real estate here can 
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be discharged is by the payment of such tax, unless such 
real estate be sold for taxes and the holder of the tax 
lien fails to bring suit to foreclose the same for five years 
after the expiration of the time to redeem.” ‘The recent 
case of Johnson v. Finley, 54 Neb. 733, 74 N. W. Rep. 1080, 
is to the same effect. It was there said: “Taxes upon real 
estate are made a perpetual lien thereon, and the prop- 
erty cannot be relieved from this burden except by a pay- 
ment of the taxes, or, in case it has been sold, the neglect 
of the purchaser to bring an action to foreclose his lien 
until after the statute of limitations has run.” Our con- 
clusion upon this branch of the case is that the failure of 
the treasurer to make the taxes, for the years in question, 
out of the personal property of Kyron Tiernev, did not 
discharge such taxes nor release the land from the lien 
thereon. 

The referee found that the assessor’s oath was not at- 
tached to the assessment roll for the year 1874, and, in 
view of this finding, it is claimed that the tax for that 
year is without any legal basis and absolutely void. Con- 
ceding that the appellant is in the attitude of a plaintiff 
seeking to foreclose a lien, and that it was required to 
‘furnish affirmative proof of every fact essential to its 
cause of action, we do not think it has failed to prove a 
valid tax for the year in question. It was not necessary 
to show that the assessor took the oath which the statute 
made it his duty to take. Ile was a public officer, and it 
will be presumed, in the absence of evidence to the con- 
trary, ‘that he proceeded regularly and performed his 
official duties within the law and in strict obedience to 
its mandate. The fact that the oath was not annexed 
to the assessment book is of slight consequence and al- 
together insufficient to overthrow the presumption that 
the oath was taken. Upon this question Twinting v. 
Finlay, 55 Neb. 152, 75 N. W. Rep. 548, is decisive. In 
that case NORVAL, J., delivering the opinion said: “It is 
not alleged in the answer, nor was it proven on the trial, 
that the assessor did not make oath to his return at the 
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time he deposited the same with county clerk. The mere 
failure to attach the assessor’s oath to the assessment 
roll did not invalidate the tax based on such assessment. 
The omission was an irregularity merely.” To the same 
effect and precisely in point is the earlier case of McClure 
v. Warner, 16 Neb. 447. 

In the year 1876 the valuation fixed by the assessor 
upon the lots in question was $700. The county com- 
missioners, sitting as a board of equalization, increased 
this valuation to $1,300, without notice to any of the 
parties. This action of the board was unauthorized and 
utterly null. It was an attempt to deprive the appellees 
of their property without due process of law. In the ad- 
ministration of tle revenue laws there is no more justice 
in taking property by increasing its valuation as fixed by 
the assessor, without notice to the owner and an oppor- 
tunity to be heard, than there would be in seizing the 
same property for the satisfaction of a judgment rendered 
without service of process. In the case of Siouw City & 
P. R. Co. v. Washington County, 3 Neb. 30, this question 
was considered by the court and the conclusion reached 
that the board of equalization was without authority to 
increase the valuation of property returned by the as- 
sessor, Without notice to the person whose rights and 
interests would be affected thereby. As to the correct- 
ness of that decision we entertain no doubt. It rests 
upon a fundamental principle of justice which is im- 
bedded in the constitution of every state. It does not fol- 
low, however, from this conclusion that the entire tax 
levied against the lots for the year 1876 was and is void. 
The board being without jurisdiction, its action was in- 
effective and barren of legal results. In contemplation 
of law the valuation fixed by the assessor remained un- 
changed. The resolution of the commissioners, making 
the tax levy, operated on that valuation and charged the 
land with a valid tax on the basis of the original assess- 
ment. 

In 1881 the Republican Valley Railroad Company con- 
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demned for its right of way the south eighty feet of lots 
6 and 7 and obtained a deed therefor from Kyron Tierney 
and Maria Tierney, his wife. This decd and the con- 
demnation proceedings were recorded in the office of the 
county clerk of Johnson county, and the lots were, for 
1882 and subsequent years, listed and taxed as fractional 
lots. It is contended that the description, “part of lots 
6 and 7,” is too indefinite, and that the tax is void because 
it cannot be determined with certainty which part of the 
lots were assessed and taxed. After the condemnation 
proceedings the south eighty feet was not subject to as- 
sessment and taxation, except as a part of the railroad 
company’s right of way. This strip, within the meaning 
of the revenue law, ceased to be a part of lots 6 and 7. 
The remaining portion only was to be entered on the as- 
sessment roll and valued for taxation. The law required 
the heirs, or their guardian if they were minors, to list 
the property, and directed that it be assessed in the name 
of the owners. The contrary not appearing, we will pre- 
sume that these provisions of the statute were complied 
with, and if they were, it would seem that the public 
records afforded, at all times, pretty conclusive evidence 
of the identity of the land against which the efforts of 
the taxing authorities were directed. In Kershaw v. 
Jansen, 49 Neb. 467, the description by which the lots 
were taxed was that contained in a plat which had been 
previously vacated. The court held the description suffi- 
cient, saying in the course of the opinion “that all prop- 
erty is legally liable to taxation, and that where, for pur- 
pose of taxation, a description is used ‘so certain in its 
terms that it must, as to the taxpayer, have apprised 
him of the proceedings and of the land assessed, he can- 
not avoid his share of the public burden merely because 
there is nothing of record which ascertains the property 
described.” In Woodside v. Wilson, 82 Pa. St. 52, it was 
held: “The designation will be suticione: if it afford the 
means of identification, and do not positively mislead 
the owner,” In Chiniquy v. People, 78 Ill, 570, the court 
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held that property described as the east end of blocks 
99 and 100 was a good description for the purpose of 
taxation, and construed it as meaning the east half of 
the blocks. Other cases sustaining the validity of taxes 
levied against property somewhat vaguely described are 
Hannah v. Collins, 94 Ind. 201; Bryant v. Estabrook, 16 Neb. 
217; Roads v. Estabrook, 35 Neb. 297. The owners of the 
property were not misled, or in any way prejudiced, be- 
cause the description under which the lots were assessed 
and taxed for several years lacked completeness and pre- 
cision, and the taxes are not, for that reason, invalid. 
The assessment and taxation of lot 5 for 1882 and 1883 
was under this description: “Part of lot 5.” This desig- 
nation, considered by itself or in connection with the 
evidence contained in the record before us, furnishes no 
means by which we can determine, or even conjecture, 
what portion of the property is charged with the taxes. 
It was not a fractional lot. It was all owned by the heirs 
of Mary A. Tierney. It was all subject to taxation, yet 
only a part of it was taxed. We cannot say what part, 
and therefore hold that the taxes are void. (Massie v. 
Long, 2 O. 287; Alathews v. Thompson, 3 O. 272; Ronken- 
dorff v. Taylor, 4 Pet. [U. 8.] 349; Burchard v. Hubbard, 
11 O. 316; Raymond v. Longworth, 14 How. [U. 8.] 76; 
People v. Flint, 39 Cal. 670; Atwell v. Zeluff, 26 Mich. 118; 
Sims v. Warren, 67 Miss. 278.) 

In 1871 and 1876 the three lots were assessed as an en- 
tirety, and taxes apportioned against the property on the 
gross valuation thereof. It is argued on behalf of the 
appellees that this method of taxation was unauthorized 
and that the taxes for those years cannot be enforced. 
We think otherwise. The lots were contiguous. They 
may have been so occupied, used, and improved that a 
- yaluation and sale in distinct parcels would not have 
been practicable. They were owned by the same parties, 
and the taxes were not merely a charge against the land. . 
The entire personal estate of the owners, within the 
county, was liable for their payment, Under these cir- 
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cumstances we cannot see any just ground for complaint 
because the lots were not separately valued and a tax 
based on such valuation apportioned against each. In 
Mix v. People, 116 Il. 265, it was held under a statute re- 
quiring a separate valuation that the presumption would 
be indulged in favor of the proceedings of the assessor; 
that the lots were so situated that their valuation could 
not be separately determined, as if one building had cov- 
ered part of both lots. In Dodge v. Emmons, 34 Kan. 782, 
the supreme court of Kansas, considering the question 
now before us, say: “The mere fact that there are two de- 
scriptions does not determine that there were more than 
a single piece or parcel of land within the meaning of 
the tax laws. That is to be determined rather from the 
situation, use, and occupation of the land; and so it has 
been held that ‘where two or more tracts of land adjoin 
each other, and are used and occupied as one tract, they 
may all be taxed together and sold together as one tract.’ 
A section of land lying in the same taxing district, which 
is owned by a single individual, and which is used, occu- 
pied, and treated as a single tract, although containing 
many legal subdivisions, may be listed and taxed as a 
single tract; and so may any compact portion of the same 
situated and treated in like manner.” (See, also, Wright 
v. Cradlebaugh, 3 Nev. 345, and People v. Morsc, 43 Cal. 541.) 

In the years 1872, 1878, and 1874 lot 7 was assessed, 
en masse, With lots 8, 9, and 10, in block 41, and, of course, 
no separate tax was, or could be, apportioned against it. 
In 1875 lots 5, 6, 7, 8, 9, and 10, in block 41, were valued 
at one lump sum and a single tax apportioned to all. 
Lots 8, 9, and 10 were not owned by the appellees. It is 
perfectly clear that the taxes against lot 7 for the years 
1872, 1873, 1874, and 1875 were and are void, and that 
the taxes against lots 5 and 6 for the last named year . 
are also void. Where land owned by one person is as- 
sessed with the land of another, under one aggregate 
valuation, so that neither can determine the amount of 
the tax for which his property is liable, the uniform hold- 
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ing of the courts is that the entire tax is void. (25 Am. 
& Eng. Ency. Law 223; Orton v. Noonan, 25 Wis. 672; 
Howe v. People, 86 Il. 288; Challiss v. Hekelukaem per, 14 
Kan. 474; Fisk v. Corey, 141 Pa. St. 834.) It follows that 
Jcehnson county is entitled to a lien upon the premises for 
all the taxes claimed by it except (1) ‘the taxes charged 
against the three lots for the year 1875; (2) the taxes 
charged against lot 7 for the years 1872, 1873, and 1874; 
(3) six-thirteenths of the taxes charged against all the 
lots for 1876; and (4) the taxes charged against lot 5 for 
the years 1882 and 1883. The judgment is reversed and 
the cause remanded with direction to the district court 
to enter a decree in conformity with the views herein 
expressed. 
REVERSED AND REMANDED. 


RICHARDSON DRUG COMPANY ET AL. V. ELI PLUMMEL 
BY AL. ‘ 


TILED NOVEMBER 3, 1898. No. 8426. 


Conditional Sale of Merchandise: FuTuURE Purcnases. The instru 
ment in suit construed, and held to be a contraet for the condi- 
tional sale of a stock of merchandise, and that a stipulation 
therein contained against depleting the stock while any portion 
of the purchase-money remained unpaid did not authorize the 
vendee to purchase new goods on the credit of the vendors. 


Error from the district court of Lancaster county. 
Tried below before T1pBEers, J. Reversed. 


John P. Maule, for plaintiffs in error. 
A. G. Greenlee, contra. 


SULLIVAN, J. 


This was an action in the district court of Lancaster 
county brought by the defendants in error agaiust the 
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Richardson Drug Company, the Lincoln Paint & Color 
Company, Alice M. Teasdall, and Thomas L. Teasdall. 
The petition charges that the plaintiffs sold and delivered 
to the plaintiffs in error goods, wares, and merchandise 
of the value of $215.98, and that the same were received 
by them and for their benefit. The cause of action 
against the Teasdalls is stated as follows: “These plain- 
tiffs allege for a cause of action against the said defend- 
ants Alice M. Teasdall and Thomas L. Teasdall that the 
said goods were sold to the other defendants by the said 
Alice M. Teasdall and Thomas L. Teasdall as agents, and 
that the said Alice M. Teasdall and Thomas L. Teasdall, 
for a valuable consideration, agreed orally with these 
plaintiffs, and in writing with the other defendants, 
their principals, to pay for the said goods and merchan- 
dise, and are liable to these plaintiffs for the payment 
of the same.” The writing mentioned in the foregoing 
excerpt is, by averment, made a part of the petition and 
is here set out: 

“This agreement, made and entered into by and be- 
tween the Richardson Drug Company and the Lincoln 
Paint & Color Company, of the first part, and Thomas 
L. Teasdall and Alice M. Teasdall, his wife, of the second 
part, witnesseth, that said parties of the second part are 
to forthwith become the agents of the parties of the first 
part, and as such shall at once take possession of all the 
stock of drugs, chemicals, paints, oils, merchandise, and 
all fixtures belonging to said stock at No. 1843 O street, 
Lincoln, Nebraska, and shall as such agents sell such 
goods at retail in the ordinary course of business and pay 
to the parties of the first part the sum of $100 in cash for 
each month for the first two months, and the sum of 
$150 thereafter till said parties of the second part shall 
have paid to the said parties of the first part the total 
sum of two thousand dollars ($2,000) net, the monthly 
payments to be commenced promptly on March 15, 1892, 
and to be made on the 15th day of each and every month 
thereafter till the whole sum of two thousand dollars 
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shall have been paid, and said parties of the second part 
shall receive no compensation for their services as such 
agents save the net profits of said business over and in 
excess of the said amounts to be paid to said parties of the 
first part, and said parties of the second part agree and 
guaranty that all said profits shall be made, and all pay- 
ments agreed made, without in any degree depleting said 
stock of goods. Said $2,000 shall be applied as follows: 
Sixteen hundred dollars ($1600) to the Richardson Drug 
Company and four hundred dollars ($400) to the Lincoln 
Paint & Color Company, and said monthly payments shall 
be made to the Richardson Drug Company and by them 
divided as follows: 80 per cent to be retained by said 
Richardson Drug Company, and 20 per cent to be turned 
over as paid to the Lincoln Paint & Color Company, and 
when the total amount of the said $2,000 shall be paid, 
said parties of the first part shall transfer to said parties 
of the second part all their right, title, and interest in 
and to said stock of drugs and fixtures, but until said 
sum of $2,000 shall have been fully paid, the title to all 
said property shall be and remain in said parties of the 
first part. When said amount of $2,000 shall have been 
fully paid, said parties of the first part shall release and 
deliver to said parties of the second part all claims and 
evidences of indebtedness which they now hold against 
them. 

“Witness our hands at Lincoln, Nebraska, this 27th day 
of January, 1892. 

“ALICE M. TEASDALL, 

“THOMAS L. TEASDALL. 

“RICHARDSON DruG COMPANY, 
“AMOS FIELD, 7'reasurer. 

“LINCOLN Paint & CoLor Co., 
“M, WEIL, 7'reasurer.” 

The answer, after denying generally the allegations of 
the petition not expressly admitted, proceeds as follows: 
“The defendants allege the truth to be that they were the 
owners of, and in possession of, a stock of drugs, and were 
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running a drug store on O stréet, in the city of Lincoln, 
Nebraska, and the defendants Teasdalls desired to pur- 
chase said stock and were unable to pay for the same, 
and it was finally agreed that the said companies would 
make to the said Teasdalls a conditional sale of said prop- 
erty, and for the purpose of carrying out the agreement 
of the parties the contract mentioned in the petition was 
made, and immediately on its execution the property was 
delivered to the defendants Teasdalls. They had no au- 
thority to purchase goods upon the credit of these defend- 
ants, and did not purchase on their credit, and the only 
authority they had was that contained in said contract. 
The plaintiffs knew all about the conditions and terms of 
said contract, and knew that the Teasdails were in posses- 
sion of said store by virtue thereof, and they extended the 
credit mentioned in their petition with this knowledge 
and to the Teasdalls alone.” The reply is a denial of the 
new matter contained in the answer. Upon these plead- 
ings the plaintiffs moved the court for judgment in their 
favor. The motion was sustained and judgment rendered 
against the plaintiffs in error for the amount claimed in 
the petition. As to Alice M. and Thomas L. Teasdall the 
cause was dismissed. 

The Richardson Drug Company and the Lincoln Paint 
& Color Company, by this proceeding in error, challenge 
the correctness of the judgment against them. The judg- 
ment is manifestly erroneous and must be reversed. The 
contract was clearly one of conditional sale. It did not 
contemplate that the Teasdalls should possess an agency 
to purchase goods and pledge the credit of the plaintiffs 
in error for their payment. To hold that it did would 
practically nullify the stipulation against depleting the 
stock. Such a construction would ignore the evident 
intention of the parties. It would be a palpable absurdity 
to suppose they intended that the security of the vendors 
should be kept yood by merchandise purchased on their 
credit and charged to their account. Whether the plain- 
tiffs in error are liable by reason of having clothed the 
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Teasdalls with apparent authority on which the defend- 
ants in error relied in selling the goods in question does 
not arise on the record before us and is not decided. In 
view of the allegation of the answer that the Teasdalls’ 
authority was known to the plaintiffs; that it was 
limited by the contract and that the credit was extended 
to them alone, it is perfectly plain that there was, in the 
pleading, no basis for the judgment pronounced against 
the plaintiffs in error. 


REVERSED AND REMANDED. 


JOHN G. WOLLAM ET AL. V. BRANDT & SHIPMAN. 
FILED NOVEMBER 3, 1898. No. 8326. 


1. Judgment: VENDOR AND VENDEE: COVENANT OF WARRANTY. One 
who purchases land charged with the lien of a judgment, which 
is specifically excepted from the covenants of warranty con- 
tained in the deed through which he claims title, cannot insist 
that his grantor’s chattels shall be exhausted before such land 
is sold for the satisfaction of an execution issued on the judg- 
ment. 


: EVIDENCE: REeview. Where a judginent or final order te- 
sults from the trial of an issue of fact, this court will not, in an 
error proceeding, in the absence of a motion for a new trial, 
examine the evidence and pass upon its sufficiency to justify the 
conclusion reached. . 


3. Review: JoINT ASSIGNMENT OF Error. A joint assignment of errors 
im a petition in error, made by. two or more parties to an action, 
will be overruled unless it can be sustained as to all who join 
therein. 


Error from the district court of Fillmore county. 
Tried below before Hasrinas, J. Affirmed. 


F. B. Donisthorpe, for plaintiffs in error. 


John D. Carson, contra. 
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SULLIVAN, J. 


To secure the reyersal of an order of the district court 
of Fillmore county confirming an execution sale of real 
estate John G. Wollam and Robert E. Tastings prosecute 
error to this court. 

Of the numerous errors assigned in the petition filed 
here only two are discussed in the brief of the counsel 
for the complaining parties. These are (1) that the judg- 
ment was not a lien on the land sold, and (2) that there 
was, subject to seizure and sale in said county, sufficient 
personal property of the execution defendant to satisfy 
the writ. Wollam has no interest in the controversy. 
The judgment was against him and he was, at the time 
it was rendered, the owner of the land, but he has since 
conveyed it to Hastings, excepting the judgment from 
the covenants of warranty contained in the deed. The 
right of a debtor to have his chattels applied in satisfac- 
tion of an execution against him is a personal one and 
has no application in this case. One who purchases land 
charged with the lien of a judgment, which is specially 
excepted from the covenants of warranty, cannot insist 
that such land shall be exempt from execution sale until 
his grantor’s chattels have been first exhausted. 

On the hearing of the motion for confirmation it was 
claimed that the land in controversy was the homestead 
of Wollam at the time he conveyed it to Hastings; that 
its value above incumbrances did: not exceed $2,000; that 
it was not bought subject to the judgment, and that the 
same was not a lien thereon. These questions were sub- 
mitted to the court upon conflicting evidence and were 
resolved against the plaintiffs in error. There being no 
motion for a new trial, we cannot in this proceeding re- 
vi ew the leg upon which the district court based its 


10 trial of an issue at fact, this apa: in an error pro- 
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to justify the conclusion reaclied. (Carlow v. Aultman, 
28 Neb. 672; Gaughran v. Crosby, 33 Neb. 33; Losure v. 
Miller, 45 Neb. 465; Withnell v. City of Omaha, 37 Neb. 
621; Jones v. Hayes, 36 Neb. 526.) 

There is another reason why the order of confirmation 
cannot be reversed. Wollam and Hastings have filed 
with the record a joint petition in error. Wollam, having 
mo interest in the litigation, has no right to ‘be heard, 
and is, of course, entitled to no relief. The petition, un- 
der the holdings of this court, is indivisible, and there 
being no ground for sustaining it.as to Wollam it must 
be denied as to both. (Gordon v. Little, 41 Neb. 250; Small 
v. Sandall, 45 Neb. 306; Harold v. Moline, Milburn & Stod- 
dard Co., 45 Neb. 618. The order is 

AFFIRMED. 


PAMELIA SmirH v. M. I. BOND ET AL, 
Firep NovEMBER 3, 1898. No. 8378. 


1. Married Woman: LIABILITY AS SuRETY. In an action against a 
married woman on a note executed by her as surety for another, 
coverture is a complete defense, unless it be shown that such 
note was made with the intention on her part of binding her 
separate estate for its payment. 


: SEPARATE EsTaTE: EvipeNncE. Evidence examined, 
and held sufficient to sustain the finding of the trial court that 
the note in suit was not made with reference to, nor upon the 
eredit of, defendant's individual property. 


Error from the district court of Lancaster county. 
Tried below before 'TrBBETS, J. Affirmed. 

Thomas Ryan, for plaintiff in error, 

B. F. Johnson, contra. 


SULLIVAN, J. 


This was an action on a promissory note executed by 
M. Isabel Bond as principal and Mrs. H. C. Smith as 
38 


e 
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surety, to the plaintiff, Mrs. Pamelia Smith. The defend- 
ant Bond made no appearance in the case. H.C. Smith 
answered, pleading coverture. When the cause came on 
for trial a jury was waived, and the court, having heard 
the evidence, found generally in favor of the answering 
defendant, and specially that “prior to the signing of 
the note sued upon in this action, the plaintiff stated to 
the defendant H. C. Smith that she loaned the money, 
the consideration for which this note was given, to the 
defendant M. Isabel Bond upon the responsibility of the 
defendant H. C. Smith.” A motion for a new trial was 
overruled and judgment rendered against the plaintiff 
on the general finding. By petition in error the record 
is presented to this court for review. 

It was established beyond controversy at the trial that 
the note in suit was given for money loaned by the plain- 
tiff to M. Isabel Bond, and that H. C. Smith was a mar- 
ried woman at the time she signed it. The transaction 
in question having no relation to the separate estate or 
business of the defendant Smith, she is not liable on the 
note unless she signed it intending thereby to bind her in- 
dividual property forits payment. (Grand Island Banking 
Co. v. Wright, 53 Neb. 574, 74 N. W. Rep. 82; Stenger 
Benevolent Ass'n v. Stenger, 54 Neb. 427, 74 N. W. Rep. 
846; State Nat. Bank of Lincoln v. Smith, 55 Neb. 54, 75 N. 
W. Rep. 51.) The only controverted question in the case 
then was whether Mrs. Smith, at the time she signed the 
note, intended to make it a charge upon her separate 
estate. The trial court found that she had no such in- 
tention, and the finding is sustained by direct and posi- 
tive evidence. The fact embodied in the special finding 
affords, of course, a strong inference of an intention on 
the part of the surety that her property should be liable 
for the debt in case the principal made default, but it is 
not conclusive. The statement of the plaintiff, that she 
would make the lean on the responsibility of Mrs. Smith, 
was not made at the time the note was executed, but at 
some time prior thereto while the negotiations were pend- 
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ing. The plaintiff was not present when the note was 
signed, and there is no evidence bearing on the inten- 
tion of Mrs. Smith at that particular time except her . 
own evidence, which is to the effect that she signed to 
accommodate M. Isabel Bond and because—to quote her 
language—“it is customary to have a name on a note.” 
She testified that she did not expect, or intend, to pay 
the debt in case Bond failed to pay it, and that she had 
no intention of making the note a charge upon her in- 
dividual property. The judgment is not without suffi- 
cient support in the evidence and it is 

: AFFIRMED, 


RUDOLPH NICOLAUS Vv. CARL SYNDER. 
FILED NovVEMBER 3,1898. No. 8362. 


Action by Minor for Wages: EvIDENcE. The evidence adduced by 
plaintiff to establish his rights to maintain an action for wages 
earned by him during his minority examined, and held insufficient 
for that purpose. 


Error from the district court of Seward county. Tried 
below before BATES, J. Affirmed. 


Norval Bros., G. W. Louwlcy, and D. C. McKillip, for plain- 
tiff in error. 


Edw. C. Biggs and J. J. Thomas, contra. 


Ryan, C. : 

Rudolph Nicolaus, after he had attained his majority, 
sued Carl Synder before a justice of the peace of Seward 
county for a balance of $55.95, as wages for services ren- 
dered between March 1 and August 17 of the year 1890. 
We are not advised what judgment was rendered by the 
justice of the peace, for the record before us deals alone 
with the trial in the district court of said county, wherein 
there was a verdict and judgment in favor of Synder, the 
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defendant, Irom the averments and admissions con- 
tained in the pleadings we are able to state confidently 
that at the time he rendered the services, for the value 
of which he brought this suit, plaintiff was a minor; that 
he rendered the services; and that they were of the value 
claimed. The affirmative defense of payment pleaded by 
defendant was that plaintiff, when he rendered the serv- 
ices, was a minor, who resided with his mother, Mrs. 
Mox Byling, and Mox Byling, his step-father, who then 
had the control and management of plaintiff, and that 
plaintiff was unable to enter into the contract relation. 
In the reply it was alleged that plaintiff, before he ren- 
dered services for the defendant, had been emancipated 
by his mother, and that, therefore, the alleged payment 
was not effective to deprive him of his right of recovery. 
We do not think it necessary to enter into a detailed dis- 
cussion of the issues thus presented, for there was no evi- 
dence from which an emancipation might properly be in- 
ferred.. There was evidence from which it is claimed the 
jury might have concluded that plaintiff was specially 
authorized by his mother to collect wages for these par- 
ticular services, and perhaps some others named, but 
there was no general emancipation, as will be illustrated 
by the testimony which hereinafter we shall quote. The 
question presented by the proofs on this point was nar- 
rowed down to the claim that there was special leave 
given plaintiff, who was then in his eighteenth year, to 
hire himself to the defendant and from him to collect his 
wages. The step-father is not shown to have done other- 
wise than to acquiesce in this arrangement, and whether 
the evidence warranted a finding of the existence of such 
authority was a question of fact to be determined by the 
jury, provided there was evidence from which different 
persons might draw different conclusions, and to this 
proposition we shall now direct our attention. On this 
point the testimony of plaintiff was as follows: 

Q. State what the facts were'about your working for 
Synder; under what right you had to go to work. 
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A. I was there for my own self and hired out. 

Q. You may state what your mother said about your 
working out. 

A. She didn’t say nothing atall. * * * 

Q. Who made the bargain; anybody else make it? 

A. No, just me and Carl Synder. 

Q. You may state whether you got the consent of any- 
body to make that. 
. Yes, sir; my mother gave me consent. 
Q. Who was to collect the wages and have them? 
A. Carl Synder says he will pay the money to me. 
Q. Who was to have the wages after collected? 
A 
Q. 
A. 


> 


. Myself. 
They belonged to you? 
Yes, sir. 

This testimony was followed by statements that de- 
fendant gave plaintiff as part of his wages $10 at one 
time, $5 at another, $2.50 at another, and $2.50 at still 
. another time. 

On his cross-examination the witness testified as fol- 
lows: 

Q. Didn’t your mother tell you to go there and herd 
cattle? 

A. That is what I don’t know. * * * 

Q. I will ask you where you lived? 

A. Now? 

Q. Where you made your home while you was a minor? 

A. While I was at home I was over at Tamora with my 
mother; when I was working out I lived where I was 
working. 

Q. At the time of this agreement with Synder where 
did you live—with your mother and step- -father? 

A. I was staying over there a couple of days. I wasn’t 
at home all of the time. | 

Q. You claim that as your home, don’t you? 

A. Yes, sir. 

On re-examination this ‘witness was asked what the 
$10 of his wages he had received from Synder by plain- 
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tiff paid to his mother, was for, to which he answered: 
“TI gave it to my mother. I gave it to her, that is all I 
know.” 

With reference to the proposition under consideration 
the testimony of Mrs. Byling was as follows: 

Q. You may state if you know about your son working 
for Carl Synder in 1890. 

A. Yes, sir; I know. 

Q. You may state what you had to do, if anything, 
about his working for Synder at that time. 

A. I know nothing. He came over and hired himself 
to make wages for himself. 

Q. Did you give him permission? 

A. No. He came home afterwards and was to go to 
work for Mr. Synder herding cattle. 

Q. What did you tell him? 

A. Isay nothing more than all right, you go to work. 

Q. What did you say about his collecting his wages; 
who should collect them? 

A. I say he can do what he like. He can keep the 
money. 

Q. That was before he had worked or while he was at 
work there. When did you tell him that he could keep 
the money? 

A. He came home and say he could hire there, and I 
say that he could keep the money himself. 

Q. Did you tell him any different, that he could not 
keep the money after that? 

A. No. 

On cross-examination Mrs. Byling was asked and an- 
swered as follows: 

Q. You may state when it was that you told Rudolph 
that he could have the money that he had earned at Mr. 
Synder’s. 

A. T ecamnot remember when T told him that he could 
have the money; from that time I said that is your money. 
I don’t want any money now from him only just when I 
need it awful bad. : 


VOL. 56] SEPTEMBER TERM, 1898. 535 


Nicolaus v. Synder. 


Q. You didn’t get any from him? 

A. No. 

Q. Was this conversation with Rudolph that you have 
just testified to before or after he started to work for Mr. 
Synder? 

A. Not before he started to work by Mr. Synder; I 
know nothing about that. 

Q. Then it was after he began working for Mr. Synder, 
after he had done the work, that you told him he could 
have the wages, was it? ; 

A. I cannot remember when it was that I told him he 
can have the wages. 

Q. Well, you remember of telling him that he could 
have this wages? 

A. I don’t remember. 

Q. Don’t remember of telling him that? 

A. No. 

Q. Then you are not positive that you told him? 

A. No. I told him nothing. 

While plaintiff at the time of bringing this action had 
attained his majority, it is evident that his right to col- 
lect for his own use the wages he earned while a minor is 
no greater than it would have been if suit had been 
brought in his behalf before he reached the age of twenty- 
one years. Let us now suppose that while he was still 
a minor a suit had been brought for these wages in his 
behalf, would the above evidence sustain a recovery 
against the employer, to whom no knowledge of any 
special authority had been brought home? The fact that 
the minor in his eighteenth year made the bargain would 
not necessarily be of controlling weight against the em- 
ployer, for a youth of that age is not to be presumed in- 
capable of arranging for the rendition of services, but the 
implication of the law is that such an arrangement is 
for the benefit of the parent with whom he makes his 
home, and under whose management he is. According 
to the testimony of both mother and son the hiring to 
Synder was approved by the mother in advance, The son 
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was authorized to receive the pay, and one-half of what 
he received he testified he turned over to his mother, but 
for what reason he could not explain. One-half of what 
was paid to him, aside from the above $10 plaintiff testi- 
fied he laid out in purchasing clothing for himself. Even 
in regard to the money he was told he could collect the 
mother testified that she told her son she did not want 
any money from him only just when she needed it “awful 
bad.” Under these circumstances we think a suit could 
not have been maintained against Synder in behalf of 
the minor on the showing nrade in this case. For the 
reason that plaintiff failed upon the testimony adduced 
by himself to show that he was entitled to maintain an 
action against Synder for wages earned during minority 
the judgment of the district court is 
AFFIRMED. 


“\ 
Frep REeEUMPING v. JOHN C. WHARTON ET AL. 
FILED NOVEMBER 3, 1898. No. 8411. 


1. Negligence of Attorney: AcTION For DAMacEs: EvipENcCE. In an 
action against attorneys at law for damages because of their 
‘alleged failure to obtain, upon appeal, the modification of a 
decree in like manner with others of the parties who did appeal, 
a failure of the evidence to show like conditions held to justify 
the supreme court’s refusal to disapprove of an instruction of 
the district court to find for the defendants in such action foy 
damages. 


+) OPINION: MisTAKE: DAMAGES. The expression of an opinion 
as to the probabilities of realizing a certain sum upon the sale 
of real property is not such an expression of opinion as renders 
* liable an attorney at law because of a mistake in such estimate. 


Error from the district court of Douglas county. 
Tried below before Buair, J. Affirmed. 


C.J. Smyth, 1. J. Dunn, and 
tiff in error. 


J. 1. McCulloch, contra. 


Mahoney & 8 
yh Sinyth, 
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Ryan, G. 


Plaintiff sued the defendants in the district court of 
Douglas county for damages alleged to have been sus- 
tained by reason of their negligence. In accordance with 
a peremptory instruction there was a verdict in favor of 
the said defendants, and by proceedings in error plain- 
tiff seeks the reversal of the judgment thereon rendered. 
In the petition it was averred that the defendants, dur- 
ing all the transactions described in the petition, were 
attorneys at law engaged in the practice of their pro- 
fession in Omaha; that for labor done and materials fur- 
nished plaintiff was entitled to a mechanic’s lien on two 
certain described lots in Omaha, and for the preserva- 
tion and enforcement of said lien had taken the steps 
prescribed by law; that after taking such steps plaintiff 
employed the defendants to do all things necessary to 
foreclose said lien in said district court, and to do all 
things that might be necessary to enforce the collection 
of the amount thereof, whether such things were re- 
quired to be done in the said district court or in the su- 
preme court of the state; that said defendants accepted 
said employment and procured a decree of foreclosure 
of said lien, which decree was duly entered of record in 
the case of the Bohn Sash & Door Company against Case 
& Kennedy and others, and that in said decree there were 
a great many other mechanics’ liens, together with some 
mortgage foreclosures, which were divided into classes 
according to the order in which they were to be paid 
out of the fund to be created by the sale of the two lots 
affected by said decree. In round numbers the first class 
covered the costs of the foreclosure proceedings, $1,000. 
The second class was composed of a claim of P. H. Ma- 
honey & Co. for $198; the third class was made up of the 
amount due J. Jeffries & Sons on a mortgage, which 
amount was $19,770. The fourth class embraced nu- 
merous claims in the aggregate amounting to $10,000, 
in which class was the claim of plaintiff for $2,515 and 
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that of George A. Hoagland for $3,152. In the tenth 
class it was averred were the claims of the Bohn Sash 
& Door Company and Edward Tighe, the first for $5,312 
and the last for $845, a total of $6,157. It was alleged 
in the petition that the Bohn Sash & Door Company ap- 
pealed from the aforesaid decree to the supreme court 
and made all other parties to the suit appellees and 
caused them to be served with notice of the appeal, and 
that defendants, as attorneys for plaintiff, were served 
with notice of the appeal and knew the same had been 
taken. The negligence imputed to the defendants was 
thus described in the petition: “Plaintiff further states 
that the said Wharton & Baird negligently failed to ap- 
pear in the supreme court in behalf of this plaintiff, as 
they were required by the terms of their contract to do, 
and failed and refused to carefully preserve and enforce 
the interest of this plaintiff in said suit in the supreme 
court, and failed to urge that plaintiff’s claim was en- 
titled to priority over the said $19,770 of the mortgage 
of said John Jeffries & Sons, and failed and neglected, 
in violation of their duty to this plaintiff and of their duty 
as attorneys at law, to present to said supremée court the 
right of this plaintiff in said suit, and failed and neg- 
lected to discharge their duties owing by them to this 
plaintiff and resting upon them by reason of their em- 
ployment in said case as attorneys to watch and guard 
the interests of this plaintiff and conduct his suit with 
reasonable care and skill; and that by reason of said 
failure, neglect, and want of skill upon the part of said 
Wharton & Baird this plaintiff’s claim was not placed 
ahead of the claim of the said John Jeffries & Sons for 
$19,770.90, as aforesaid, and was not placed in the sec- 
ond class with the claims of the Bohn Sash & Door Com- 
pany, Edward Tighe, P. H. Mahoney & Company, and 
George A. Hoagland.” It was further charged in the 
petition that the defendants became the attorneys of the 
firm of J. Jeffries & Sons, whose interests were adverse 
to those of plaintiff, but this averment is of no impor- 


VOL. 56] SEPTEMBER TERM, 1898. 539 


Reumping v. Wharton, 


tance in this case, for the gravamen of plaintiff’s action 
was negligence, and not bad faith, as to which there was 
no proof whatever. It was further averred in the peti- 
tion that the lots against which the decree was entered 
sold for $30,010, which was insufficient to pay all of the 
claims of the first, second, and third classes, for which 
reason plaintiff received nothing on his claim in the 
fourth class, but that, if plaintiffs claim had been placed 
in the second class, it would have been paid in full. The 
prayer was for judgment for an amount equal to the 
claim of plaintiff as established by the aforesaid decree. 

The opinion in the case above referred to as having 
been appealed to this court was reported in Bohn Sash 
é& Door Co. v. Case, 42 Neb. 281. A reference to the fig- 
ures above given discloses that under the decree in the 
district court there were established, first, a claim for 
costs $1,000; second, a claim in favor of P. H. Mahoney 
& Co. for $198; and, third, a mortgage lien in favor of 
J. Jeffries & Co. for $19,770,—in all the aggregate of 
$20,568. Upon the readjustment of priorities in the su- 
preme court the claims of the Bohn Sash & Door Com- 
pany and Edward Tighe, aggregating $6,157 in amount, 
were advanced from the tenth class to the second class, 
thus being preferred to the claim of plaintiff herein. In 
the fourth class, in which was plaintiff’s claim, was that 
of George A. Hoagland for $3,152, which was likewise 
advanced to the second class. To the claims recognized 
as prior to plaintiff’s by the district court there were thus 
added the above two sums of $6,157 and $3,152 in the 
supreme court,—in the aggregate $9,309. This amount 
added to that which in the district court had been es- 
tablished as paramount to the claim of plaintiff, $19,770, 
made a total sum of $29,079 to which the claim of plain- 
tiff was subject and inferior. The insistence of plaintiff 
now is that the sale of the property for $30,010 failed 
to provide means for the payment of claims in the fourth 
class, and that if bis claim had been advanced to sec- 
ond class as it should have been, he would have been 
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paid in full. To establish his right to thus have his claim 
advanced to the second class counsel for Mr. Reumping 
offered in evidence the record and bill of exceptions filed 
in the supreme court in the case entitled Bohn Sash & 
Door Co. v. Cuse, supra, and read certain parts thereof, 
including the testimony of Mr. Reumping himself. In 
neither this testimony, nor elsewhere, did plaintiff, or 
any one else, testify when plaintiff’s claim for a me- 
chanic’s lien was filed in the office of the register of 
deeds of Douglas county. Very probably and very natu- 
rally his counsel assumed that this fact would be dis- 
closed by the indorsement upon the claim itself. A copy 
of this, or at least what purports to be a copy thereof, 
was offered and attached to the bill of exceptions as 
“Exhibit R,” but on this there is found no memorandum 
showing when, if ever, it was so filed. Judging from this 
condition of the proofs, as we are bound to do, there was 
no evidence from which the jury could properly have 
found that the district court erred in placing this claim in 
the fourth class. On the original hearing and on the mo- 
tion for a rehearing in the case of Bohn Sash & Door Co. v. 
Cuse, supra, we were very clear that the advancement of 
the claims which we advanced to the second class was 
proper, and in this case we have found no evidence which 
would have justified a jury in assuming that this court - 
would or should modify its views expressed in the original 
action. The testimony of Mr. Reumping rather tended to 
show a misapprehension of conditions of fact than of 
law on the part of Messrs. Wharton & Baird. In effect, 
plaintiff testified that upon the entry of the decree in the 
district court these gentlemen said to him it would be of 
no advantage to him for an appeal to be taken in his 
behalf, because the property would sell for sufficient to 
pay plaintiff’s claim though it stood in the fourth class. 
This conjecture was not one which involved the exercise 
of iegai knowledge; indeed, it is quite likely that in the 
ratio in which attorneys at law qualify themselves to 
judge of the value of real property they may disqualify 
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themselves for the proper performance of their profes- 
sional duties. Kiven if plaintiff in this case relied upon 
the knowledge of the value of real property possessed 
by his counsel, any mistaken estimate in that respect 
would not subject such counsel to liability for damages. 

As a matter of fact the testimony shows that plaintiff 
was satisfied with being placed in the fourth class, and 
that both himself and his counsel expected that in that 
class he would be paid in full. There was no wish ex- 
pressed by -him that the decree of the district court 
should be disturbed; indeed, he was satisfied with that 
decree. His dissatisfaction is because of the fact that 
certain parties who appealed were successful, and be- 
cause he assumes that if he too had appealed it would 
have been with a like result. As we have already stated, 
there was no evidence before the jury for the justification 
of the assumption that plaintiff’s claim would have been 
advanced to the second class, whereby he would have se- 
cured priority over the rights of J. Jeffries & Sons. As 
there is no error upon the face of the record the judgment 


of the district court is 
: AFFIRMED. 


Lovis PoSKA ET AL. V. EDGAR G. STEARNS. 
FILED NOVEMBER 3, 1898. No. 8412. 


Sales: COMMERCIAL AGENCIES: Fase STATEMENTS: Rescission. Where 
a proposed buyer of goods, upon the. request of a commercial 
agency, made a statement of his own financial condition, and the 
agency thereupon reported to the proposed seller its own con- 
clusions as to such financial condition, including what purported 
to be one fact stated by the proposed buyer, .a sale made on the 
faith of the report as a whole, and not particularly on the faith 
of the one statement made by the proposed buyer, cannot be 
rescinded merely because the said statement was false. 


Error from the district court of Lancaster county. 
Tried below before HALL, J. Reversed. 
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Sawyer, Snell & Frost, for plaintiffs in error, 
George EH. Hibner and Davis, Hibner & Whitmore, contra. 


Ryan, C. 


In this case the certified transcript of the record shows 
that there was filed originally a petition in which the 
plaintiff was described as “Edgar G. Stearns, doing busi- 
ness under name and style of E. G. Stearns & Co.,” and 
the affidavit and bond in replevin described the plaintiff 
in the same way; hence we cannot assume, aS we are 
asked to do because of recitations in the bill of excep- 
tions of amendments permitted to be made during the 
trial, that the original plaintiff was other than as above 
described. Asthe clerk of the district court has solemnly 
attested with his seal of office the condition of the peti- 
tion when filed, we must accept that condition as estab- 
lished beyond question. 

It is urged that there was error in refusing to sustain 
objections orally made to certain depositions when the 
same were about to be read to the jury. The ground of 
these objections was that in taking them postponements 
from day to day had occurred, and that there was no 
justification shown for these delays. It is possible, as 
suggested, that the officer who takes depositions in a 
foreign state may unreasonably keep in attendance a 
party or his attorney desiring to cross-examine a witness, 
but the remedy for this, if any there is, is not upon objec- 
tions to the deposition when about to be read to the jury. 
lt is provided by section 390, Code of Civil Procedure: 
“No exception other than for incompetency or irrelevancy 
shall be regarded unless made and filed before the com- 
mencement of the trial.” The objections as made were 
properly overruled. 

This action was one of replevin in the district court of 
Lancaster county and was for the recovery of goods solid 
by plaintiff, a merchant doing business in Chicago, Tli- 
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nois, to L. Berkson, a retail merchant doing business in 
Lincoln, Nebraska. The defendants other than L. Berk- 
son were made such because of their claims of liens upon 
the goods under L. Berkson. The goods had been de- 
livered to L. Berkson at Lincoln when this action was 
begun, and the recovery of the right possession of them 
was predicated upon the claim that the sale had been in- 
duced by certain false and fraudulent representations of 
L. Berkson relied wpon by plaintiff. These representa- 
tions were communicated to plaintiff by the R. G. Dun 
& Co. mercantile agency in this language: 

“LL, Berkson, D. G. & Notions. 

“LINCOLN, NEB., July 8, 1893. 

“Think his stock would invoice fully $12,000; insured 
for $10,000 and says $1,200 would pay his entire indebted- 
uess. Is doing a fair business, which is managed eco- 
nonically and with some profit. Has been here a good 
many years and no complaints are heard of him in any 
way. His stock is largely of cheaper variety and would 
suffer heavy shrinkage on forced sale. Is generally con- 
ceded a net worth of 4 to $5,000, this estimate allowing 
liberally for shrinkage in stock. Prospects thought fair.” 


The R. G. Dun & Co. mercantile agency, at the date of 
above memorandum, was represented at Lincoln by 
rank Blish. When the order was sent into Chicago for 
the goods wished by lL. Berkson, plaintiff applied to R. 
G. Dun & Co. for a special report upon the financial 
standing of said Berkson, and Blish was requested to 
make it to said agency. He went to Berkson and, as he 
hinnself admitted, obtained from Berkson only a part of 
the data upon which his report was founded. An ex- 
amination of the report itself discloses that there was no 
pretense therein that Berkson had made the statements 
therein embodied, except that he estimated that $1,200 
would pay his entire indebtedness. Even this was con- 
tradicted in Berkson’s testimony and by that of his 
nephew. For the purposes of this case, however, it may 
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be conceded that Blish was correct in his version of what 
Berkson said to him. When this written statement 
above copied was offered in evidence objections were in- 
terposed and overruled, to which ruling the defendants 
excepted. In the further progress of the trial there was 
evidence that Berkson, at the date of said statement, was 
owing more than five times the amount stated as his 
entire indebtedness. Russel M. Foltz, who described him- - 
self in his deposition as the credit-man and office man- 
ager of E. G. Stearns & Co., testified that E. G. Stearns 
& Co., in extending credit to L. Berkson, relied solely on 
the report of R. G. Dun & Oo.; that he looked over that 
report, and from that decided that L. Berkson was en- 
titled to have the merchandise he had ordered shipped 
to him. This reliance was, therefore, upon all the state- 
ments of the report and not specially upon that portion 
containing what purported to ‘be the statement of Mr. 
Berkson himself. In the admission of this statement in 
evidence we think there was error, for, according to the 
testimony adduced by plaintiff, he might have been en- 
tirely influenced by that portion of the report which con- 
tained the views of Mr. Blish, for which there is no pre- 
tense that Mr. Berkson was responsible. 

A case much resembling that at bar in its facts was 
reported in Wachsmuth v. Martini, 39 N. EB. Rep. [IU.] 129, 
and sustains the view we take of the law as applied to 
this case. (See, also, Runge v. Brown, 23 Neb. 817, Upton 
v. Levy, 39 Neb. 331, Kilpatrick Koch Dry ‘Goods Co. v. 
McPhecly, 87 Neb. 800, and Lorenzen v. Kansas City Invest- 
ment Co., 44 Neb. 99.) The instructions of the court given, 
and the rulings on those of defendants requested, were 
in harmony with the theory upon which the report of 
R. G. Dun & Co. was admitted in evidence. For the error 
indicated the judgment of the district court is reversed 
and the cause is remanded for further proceedings not 


Dik maclee (A Verne. mmaty nee 
inconsistent with the views above expressed, 


REVERSED AND REMANDED. 
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FANNIn HINDS ET AL. V. EMMA HINDS. 
FILED NOVEMBER 3,1898. No. 9836. 


Descent and Distribution: PerRsonALTy. Under the provisions of sec- 
tion 30 and section 176, chapter 23, Compiled Statutes, the per- 
sonal property of a childless intestate, after the payment of his 
debts, descends to his widow, to the exclusion of his brothers 
and sisters who survive him and the children of other brothers 
and sisters whom he had survived. 


ERROR from the district court of Washington county. 
. Tried below before Baker, J. Affirmed. 


Walton & Mummert and Osborn & Aye, for plaintiffs in 
error. 


F. 8. Howell, contra. 


RYAN, C. 


The facts, as well as the theory, upon which the de- 
fendant in error based her prayer for relief, are disclosed 
by the findings and judgment of the district court of 
Washington county, and these, condensed, are as fol- 
lows: May 9, 1896, Alfred W. Hinds died intestate in 
said county, leaving surviving him his wife, the defend- 
ant in error, but no child. His nearest relations by con- 
sanguinity were brothers and sisters. In a remoter de- 
gree there were nieces and nephews, the daughters and 
sons of deceased brothers and sisters of Alfred W. Hinds. 
At the time the judgment under review was rendered 
there was in the hands of the administrator of the estate 
of Alfred W. Hinds personal property of the value of 
$20,000, subject to distribution; all the debts of said es- 
tate having been paid or provided against. Under these 
conditions found by the court to exist it was adjudged 
that the widow was entitled to all the personal property 
of the intestate. 

The surviving relatives of Alfred W. Hinds above in- 

39 
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dicated, as plaintiffs in error in this court, contend that 
one-half the personal property of the intestate in the 
hands of the administrator of his estate should be dis- 
tributed among them; and this contention is based upon 
their construction of such portions of our statute as are 
applicable to the facts above stated, which are portions 
of section 80 and of section 176, chapter 23, Compiled 
Statutes. It is provided in section 30 aforesaid that when 
any person shall die seized of any lands, etc., they shall 
descend, subject to his debts, in equal shares to his chil- 
dren, etc. In section 176 above referred to there are 
various provisions for the distribution of the personal 
property of persons dying intestate in this state. These 
provisions close with the following: “Sixth. The residue, 
if any, of the personal estate shall be distributed in the 
same proportion, to the same persons, and for the same 
purposes as prescribed for the descent and disposition 
of the real estate, except that the widow, if any, shall 
be entitled to receive the same share of such residue as a 
child of the intestate would be entitled to.” It is insisted 
by plaintiffs in error that the language just quoted im- 
plies the existence of children to entitle the widow to a 
distributive share of the personal property, for it is said: 
“If there be no child or children in existence, the term or 
phrase has no possible significance, and it might as well 
be argued that under the Nebraska statute the widow 
would take nothing at all unless there be a child or 
children, or representative of a deceased child or chil- 
dren in existence.” This argument is just as applicable 
to one of the provisions of section 80 aforesaid as to the 
sixth subdivision of section 176. To illustrate this ap- 
plicability we quote from section 30: “When any person 
shall die seized of any lands, tenements, or heredita- 
ments, or of any right thereto or entitled to any interest 
therein in fee simple, or for the life of another, not hav- 
ing iawfully devised the sume, they shall desceud, subject 
to his debts, in the manner following: First. In equal 
shares to his children,” ete. The line of reasoning of 
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plaintiffs in error, applied to this provision, would be 
that the statute first entitles children of an intestate to 
distribution of his property. The use of the word “chil- 
dren” implies that there must be more than one child to 
render applicable the last above quoted provision of the 
statute. Therefore, if there be but one child, the estate 
must be inherited by other relatives than such child, who 
could take nothing. In enforcing these views, however, 
plaintiffs in error repudiate this application of their ar- 
gument and insist that if there was one child such child 
would take one-half of the pérsonal property and the 
widow the other half; and therefore, as we understand 
it, the brothers and sisters of the deceased must, as rep- 
resentatives of the supposed child, take one-half of the 
entire estate to which, if it did exist, it would be entitled. 
Let us further illustrate the practical workings of the 
theory of plaintiffs in error. If there were left surviving 
two children, the personalty would be divided into three 
equal parts, of which parts the widow would be entitled 
to one. If there was but one child, it would take half 
and the widow the other half. If there was no child, the 
widow would be entitled to precisely the same distribu- 
tive share, and no more, than if one child had survived. 
It seems to .us that this is an instance of the argumentum 
ad absurdum. Plaintiffs in error claim to have support 
for their contention in Harrell v. Harrell, 8 Fla. 46, 
wherein were considered the rights of a widow where 
there was no child. In the case just cited there was 
omitted from the quotation of a portion of the section 
of a statute of 1828, defining the rights of a widow in the 
personal property of her intestate husband, several 
words, and this omission renders unintelligible the lan- 
guage of the court with reference to that section as 
quoted in that opinion. With this omission corrected 
the language of said section pertinent to our purpose is 
as follows: “If there be no children, or if there be but 
one child, in that case she [the widow] shall be entitled 
to one-half, but if there be more than one child, in that 
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case she shall be entitled to one-third part in fee simple, 
except slaves, in which she shall have a life estate, and 
such claim slall have preference over all others.” = It 
was with reference to.the above quoted provisions that 
the supreme court of Florida, by Du Pont, J., used this 
language: “But the qucstion recurs what shall be the 
measure of the widow’s interest where she elects, under 
the circumstances of this case, to take a child’s part? 
For her it is insisted that the child’s part amounts to 
the entire estate; that forasmuch as the child would 
take the entire estate if there were no widow, so the 
widow will take the whole estate where there is no child. 
This argument scarcely has the merit of speciousness. 
It is wholly illogical. The act of 1828 defines very clearly 
the measure of her interest as dower, viz., one-half. If 
that be not the measure of her interest under the act of 
1838, then she has none. It is very evidently the inten- 
tion of the statute to place the claim of the widow upon 
the same footing whether there should be one child or no 
child.” It should be remarked that the act of 1838 above 
referred to simply provides that the interest of the widow 
in her share shall be absolute, and confers upon her the 
power accordingly to dispose of the same, so that by 
the act of 1838 no change was effected which qualified 
the act of 1828, in so far as the latter is useful for onr 
purpose. Recurring to the part of the section quoted 
from the act of 1828 we note that that section provides 
that the share of the widow shall be the same if there 
are no children, as if there is one child; hence the reagon- 
ing of the court is not applicable to our section 176, 
chapter 23, Compiled Statutes. If any inference can be 
legitimately drawn from the case of Harrell v. Harrell, 
supra, it is that the language of the statute therein con- 
sidered is proper to sustain the contention of plaintiffs 
in error, and that not being fonnd in our statute, the pre- 
sumption might be against the soundness of such con- 
tention. 

In considering the provision of section 176, chapter 23, 
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Compiled Statutes, that the widow, if any, shall be en- 
titled to receive the same share of such residue of the 
personal property that a child of the intestate would be 
entitled to, counsel for plaintiffs in error, in their brief, 
say: “This subdivision must be construed with reference 
to its subject-matter, and the pivotal point upon which 
it must turn are the words, ‘except that the widow, if 
any;’ therefore without a widow this subdivision has no 
application. To give it application, therefore, a widow 
must exist. A widow existing, therefore, we must in- 
quire what a child’s share would be. It is obvious that 
where a widow exists a child can in no event receive more 
than a like amount that the widow would receive. If, 
therefore, there be but one child, the child would take 
one-half, and the widow would take one-half; that being 
the same share that such child would be entitled to. It 
follows, therefore, that a child cannot take under that 
subdivision unless there be a widow, and, therefore, a’ 
widow cannot take under that provision any more than 
a child could take, which in no event could exceed one- 
half, but might be less if there was but one child. It is 
plain that if there were no widow, the child or children 
would inherit under another subdivision, because the 
subdivision now under consideration does not provide for 
the inheritance of a child, but provides only what share 
a widow shall take, and which share, as plainly expressed 
in the statute, must be that that a child would take. 
Repeating our former proposition then, that there must 
be a widow in existence in order to make the subdivision 
apply, and the widow’s right must be measured by what 
a child would take if the widow existed, and therefore 
she cannot take more than the largest estate a single 
child could take, which is precisely one-half.” Let us 
now apply this paradoxical language to the case at bar. 
Emma Hinds, the widow, takes a child’s share, which is 
one-half, because of the language of subdivision six,, 
which makes her right to take a child’s share dependent 
upon the existence of a widow. But what becomes of the 
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other half? In one part of the brief above quoted coun- 
sel say if there be but one child, such child takes one- 
half and the widow takes the other half. In this case 
there is no widow but Emma Hinds, who, therefore, as 
such, takes the other half. She is thus invested with one- 
half the title by being entitled to a child’s share, and 
she is entitled to the other half because, in fact, she is 
the widow; from which it results that she has the entire 
title, just what she claimed and was adjudged entitled 
to by the district court. It does not appear to us that 
the statute is ambiguous or imperfect. The widow, if 
she takes a child’s share, takes it by virtue of being the 
widow, and not because it is assumed that she is actually 
a child. In effect, her relationship to the intestate is de- 
clared by the statute to be such that she is entitled to 
the same interest in his personal property that she would 
be entitled to if she had been his child. There is no at- 
‘tempt to declare that for any purpose she is not to be 
deemed a widow, but that as such, under certain condi- 
tions, she is entitled to receive just what a child of his 
would be entitled to. If he has no children, the right to 
take is conferred upon her as a widow, but her status as 
such i: not changed. The judgment of the district court 
was right and is 

; AFFIRMED. 


GEORGE E. Emory v. STareE oF NEBRASKA, EX REL. 
WILLIAM H. Morris. 


FILED NOVEMBER 3,1898. No. 10410. 


Conflicting Evidence: Review. Where there is presented upon the 
record no question except the snfficiency of the proofs to sustain 
conclusions reached upon consideration of conflicting evidence, 
the order or judgment assailed must be affirmed. 


ERROR from the district court of Gage county. Tried 
below before Lerron, J. Affirmed, 
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Hastings & Sands, W. C. Le Hane, R. W. Sabin, and Rk. 8. 
Bitb, for plaintiff in error. 


J.D. Pope and F. I. Foss, contra. 


Ryan, C. 

This application for a mandamus to compel George I. 
Emory, as secretary, to certify to a certain nomination 
was presented to the Honorable C. B. Letton, by whom 
there was issued on the final hearing a peremptory writ 
as prayed. This proceeding in error is for the review of 
this order. 

It was recited in the alternative writ that J. E. Cobbey 
was nominated by a republican convention as a candi- 

‘date for representative of the thirty-third representative 
district in the legislature of this state; that by said con- 
vention John N. Van Duyn was elected central commit- 
teeman for Saline county, George E. Emory was elected 
central committeeman for Gage county, and P. W. Grant 
chairman of the committee of which Van Duyn and 
Emory were members; that by a resolution of said conven- 
tion said committee was authorized to fill any vacancies 
for the republicans of said district; that said committee 
duly received and accepted the resignation of said J. BE. 
Cobbey as candidate aforesaid and proceeded to fill the 
vacancy caused by said resignation; that Van Duyn pre- 
sented the name of William 8. Grafton to fill said va- 
cancy, and, no other nomination being made, Van Duyn 
voted for Grafton, Emory refused to vote, and Grant also 
voted for Grafton; that Emory was secretary of said com- 
mittee and refuses upon demand to certify said nomina- 
tion that the name of Grafton may, by proper authority, 
be placed upon the ballots to be prepared for the voters 
of Saline and Gage counties composing said thirty-third 
representative district. It is scarcely necessary to say 
that the alternative order was to show cause why the 
respondent persisted in the refusal to make the certificate 
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demanded. In his answer Emory alleged that the meet- 
ing at which Grafton was named and voted for as candi- 
date to fill the place made vacant by the resignation of 
J. E. Cobbey was continued to an indefinite time without 
concluding its business, and that thereafter, the session 
of said committee having been resumed, the nomination 
of Grafton was declared not to have been duly made and 
another name was selected to fill the vacancy caused by 
the resignation of Cobbey. Upon conflicting evidence 
upon the issue above described, which was the essential 
issue joined, the order prayed was made, and as there 
was sufficient proof to sustain the conclusions reached, 


the order presented for review is 
. AFFIRMED. 


. JOHN A. JOHNSON Vv. Eva C. THOMPSON. 
FILED NOVEMBER 3, 1898. No. 8363. 


Review. The record presents no disputed question of law, the evi- 
dence sustains the verdict, and the judgment of the district court 
is affirmed. 


Error from the district court of Douglas county. 
Tried below before FERGusON, J. Affirmed. 


Robert W. Richardson, for plaintiff in error. 
John G. Tipton, contra. 


RaGan, C. 


In an action of replevin for a piano brought in the dis- 
trict court of Douglas county by Eva C. Thompson 
against John A. Johnson the former had a judgment and 
the latter has brought the same here for review on error. 

The record presents no disputed question of law, the 
evidence sustains the verdict, and the judgment of the 
district court is 

AFFIRMED. 
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CHRISTIAN SPECHT v. CHARLES IF, BEINDORF ET AL., 
EXECUTORS. 


Finep NovEMBER 3,1898. No. 8417. 
1. Notes: ConpDITIONS: INDORSEMENTS. A condition or memorandum 


written in or indorsed on a promissory note by the maker prior 
to its delivery is a substantive part of such note. 


2. : Tome or PAYMENT: NeGoTIABILITY. A contract for the pay- 
ment of money, to be negotiable, must, among other things, be 
payable at some time or other, though it may be uncertain when 
that time will arrive. 

3. : : . A promissory note reading, “six months af- 


ter date, if elected county commissioner, I promise to pay,” ete., 
is not a negotiable instrument. 


4. 


: WAGER: Purxic Poticy. Such a note is a contract of 
wager on the result of an election. Its enforcement would tend 
to the detriment of the public good, and on grounds of public 
policy it is held to be absolutely void. . 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Affirmed. 


John Q. Burgner and Connell & Ives, for plaintiff in error. 
Lee 8. Hstelle, contra. : 


RaGan, C. 


Christian Specht, claiming to be an innocent purchaser 
before due of a promissory note executed by one George 
FE. Timme to W. R. Vaughan, brought suit thereon in the 
district court of Douglas county. Pending the action 
Timme died, and the same was revived in the name of 
his executors, who had a judgment, to review which 
Specht has filed in this court a petition in error. The 
note sued on was in words and figures as follows: 


“$500.00. OmaHa, NEB., Oct. 15, 1890. 
“Six months after date we, or either of us, promise to 
pay to W. R. Vaughan, or order, the sum of five hundred 
dollars, for value received, payable at the Nebraska Na- 
tional Bank, Omaha, Nebraska, with interest at the rate 
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of ten per cent per annum from date until paid. And in 
case of a suit brought to collect this note I will also pay 
the plaintiff therein a reasonable sum, not exceeding ten 
per cent, to be fixed by the court, as attorney’s fees, if 
elected county commissioner. GEORGE E. TIMME.” 


1. The portion of this contract in reference to its being 
paid if the maker should be elected county commissioner 
and promising to pay an attorney’s fee if suit should be 
brought upon the note is a substantive part of the agree- 
ment, and the whole writing must be read and construed 
together as one contract, since the entire writing was 
made and delivered at the same time. (Palmer v. Largent, 
5 Neb. 228; Polo Mfg. Co. v. Parr, 8 Neb. 379; Grimison 
v. Russell, 14 Neb. 521.) 

2. The meaning of this contract is the same as if it 
read: “Six months after date, if elected county commis- 
sioner, I promise to pay, ete.” In other words, while this 
is a contract for the payment of a certain sum of money, 
it is not by its terms payable at any certain time. 
Whether the maker of this note would be elected county 
commissioner was uncertain, and therefore it was un- 
certain whether this money would ever become payable, 
and therefore this contract was not a negotiable instru- 
ment. To make a contract for the payment of money. 
negotiable it must, among other things, be payable at 
some time or other, though it may be uncertain when 
that time will come. Doubtless a note payable on the 
maker’s death might be negotiable, because it is certain 
that he will at some time die; while a note payable when 
the maker should be married would be non-negotiable, 
for the reason that it is not absolutely certain that he 
ever will be married. But here by the terms of this note 
it was to be payable when the maker was elected county 
commissioner. This clause then deprives the instrument 
of a negotiable character. (Kelley v. H CHO UERY, 13 Wl. 
604; White v. Smith, T7 lil. 351; Smalley v. Hdcy, 15 TL 
324; Chicago R. Co. v. Merchants Bank, 186 U. S. 268; 


Mahoney v. Fitzpatrick, 133 Mass, 151.) 
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3. The note in suit was a conditional contract for the 
payment of money, the condition being that the maker 
should be elected county commissioner. We think this 
contract is a wager or a gambling contract and as such 
void. In Cooper v. Brewster, 1 Minn. 78, a note was pay- 
able when H. H. Sibley should be elected delegate to con- 
vress. The note purported on its face to have been given 
for value received, but the court said: “It was in effect 
a wager upon an election. It was given for value re- 
ceived. * * * Jf Sibley was elected then Buford wais 
to receive, and Cooper to part with, one hundred dollars. 
Tach of the parties thus acquired a pecuniary interest 
in the event of the election and a motive to cast his own 
vote and procure others to cast theirs, for his private 
‘benefit, without regard to the public good. Such a con- 
tract should not be upheld. It is against public morals, 
and tends directly to destroy the purity of elections. No 
man should be permitted to convert the elective fran- 
chise into a device for gambling. It is a sacred trust 
confided to him by his country which he is bound to ex- 
ercise in such a way only as, in his judgment, will con- 
tribute most to his country’s welfare.” (Da Costa v. Jones, 
2 Cowp. [Eng.] 729; Ditchburn v. Goldsmith, 4 Cowp. 
[Eng.] 152.) To the same effect is Guyman v. Burlingame, 
36 Dl. 201; Nudd v. Burnett, 14 Ind. 25; Merchants Suv- 
_ ings Loan & Trust Co. v. Goodrich, 75 Tl. 554. Section 223 
of the Criminal Code of this state makes the betting on 
the result of any election a criminal misdemeanor pun- 
ishable by fine. Whether or not the note in suit is void 
because of the existence of this statute we shall not stop 
to inquire, as we think the contract is contrary to public 
policy and void upon that ground. It-is true that at 
common law all wagers were not void; but at common 
law an action could not be maintained on a wager, if it 
was contrary to public policy or morals or in any other 
respect tended to the detriment of the public good. 
(Chitty, Contracts [10th Am. ed.] 544.) 

To make the contract in suit a gambling one or a con- 
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tract of wager it is not essential that it should appear on 
the face of the contract or be shown by extrinsic evidence 
that one of these parties bet that Timme would be elected 
county commissioner. But since it appears on the face 
of the contract that a certain sum of money mentioned 
therein was to be paid to one of the parties to the con- 
tract on the election of Timme to office, the agreement 
upon its face became a wagering contract, and as such 
is against public policy, and no right of action can be 
based thereon. The judgment of the district court is 


AFFIRMED. 


CITARLES C. STEVENS v. STATE OF NEBRASKA. 
FILED NOVEMBER 3, 1898. No. 10320. 


Questions for Review: SrarE Decisis. It appearing, after a careful 
examination, that the record brought here presents no proposi- 
tion of law which has not been settled by the repeated decisions 
of this court, the judgment of the district court is affirmed, with- 
out an opinion specifically stating the contentions of the plaintiff 
in error and our reasons for overruling them. 


Error to the district court for Sheridan county. Tried 
below before WESTOVER, J. Affirmed. 


R. C. Noleman and J. H. Edmunds, for plaintiff in error. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


RAGAN, C. 


Charles C. Stevens files here a petition in error for the 
review of a judgment pronounced against him by the 
district court of Sheridan county on an information 
charging him with stealing cattle. Stevens complains 
that the verdict of the jury is not sustained by sufficient 
evidence; that the court erred in rejecting certain testi- 
mony offered by him; in not granting him a new trial 
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on the grounds of newly discovered evidence; and be- 
cause one of the jurors was disqualified, because he ad- 
mitted on his voir dire examination that he had an 
opinion as to the merits of the case which it would 
require evidence to remove. We have patiently and 
carefully studied and examined this record, and not one 
of the contentions made by the plaintiff in error can 
be sustained. The record presents not one proposition 
of law which is novel and which has not been time and 
again decided by this court, and it would subserve no 
useful purpose whatsoever to write an opinion specific- 
ally stating the contentions of the plaintiff in error and 
our reasons for overruling them, ‘The judgment of the 


district court is right and is 
AFFIRMED. 


RosBeERT Kyp v. EXCHANGE BANK OF CORTLAND. 
FILep NOVEMBER 3,1898. No. 8347. 


1. Action Against Sheriff: Venue. A sheriff holding an execution 
against a bank levied the same on a cash tray. He afterwards 
released the tray on payment to him of a sufficient amount to 
satisfy the execution, with an agreement on his part to refund 
the money if the bank should within a time fixed assure him that 
the judgment, on which the execution was issued, had been super- 
seded. The bank sued the sheriff for money had and received, 
relying on the agreement. Held, That the action was one against 
a public officer for an act done by him in virtue of or under 
color of his office, and must be brought in the county where the 
cause of action or some part thereof arose. 


: MonEY Parp oN EXECUTION: AGREEMENT TO REFUND. The 
officer’s liability in such case is wholly as such oflicer, and not 
under the contract. If it were his official duty to return the 
money, the contract added nothing thereto. If it were not his 
duty, the contract was illegal and void. 


3. Jurisdiction: PLEADING. A want of jurisdiction of the person of 
the defendant, not appearing from the summons, the return, or 
the petition, may be pleaded by answer. 
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4. Actions Against Officers: VENUE: JURISDICTION. Whether the stat- 
ute requiring suits against public officers for acts done under 
color of oflice to be brought in the county where the cause of 
action or some part thereof arose, relates to jurisdiction of the 
person of the defendant, or subject-matter of the action, qucre. 


5. : : : WAIVER: PLEapING. If in such case the 
defect be one of jurisdiction of the person, it is not waived by 
demurring to the original petition generally, if such demurrer is 
sustained for the reason stated in the order that the court is 
without jurisdiction, and where the plaintiff waives any error in 
that order by amending his petition. 


Error from the district court of Lancaster county. 
Tried below before Hatu, J. Reversed. 


C. C. Flansburg, for plaintiff in error. 


George E. Hitner and Davis, Hibner & Whitmore, contra. 


IRVINE, C. 


This action arises largely out of the same state of 
facts as the Royal Trust Co. v. Exchange Bank of Cortland, 
55 Neb. 663. The Royal Trust Company secured a judg- 
ment against the Exchange Bank in the county court of 
Lancaster county. An effort was made to vacate the 
judgment under section 1001 of the Code, but that effort 
failed for want of service of the conditional order. ‘A 
transcript of the judgment was filed in Gage county, and 
an execution issued thereon was delivered to Kyd, who 
was then sheriff of Gage county. He proceeded to Cort- 
land and levied the execution on the cash tray of the 
bank. Instant communications resulted between the 
bank and its attorneys in Lincoln. The attorneys took 
steps for the purpose of prosecuting error proceedings 
in the district court of Lancaster county, and supersed- 
ing the judgment. Some arrangement was entered into 
whereby Kyd took or retained sufficient money to satisfy 
the judgement, and released the rest. The bank asserts 
that he merely retained that much under an agreement to 
refund it in case within a few days the bank could assure 
him that it had effected a supersedeas. Kyd asserts 
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that it was a voluntary satisfaction of the execution. 
An attempt was made to prosecute error proceedings, 
and the district court of Lancaster county reversed the 
judgment of the county court. Irom the order of re- 
versal error was prosecuted to this court, where it was 
held that the reversal was erroneous and the error pro- 
ceedings were dismissed. (Royal Trust Co. v. Exchange 
Bank of Cortland, supra.) This last step does not appear 
in the record, but all the facts leading to our judgment 
in the main case appear in this record, and would lead to 
the same conclusion if necessary to a decision. After 
the district court of Lancaster county reversed the 
county court judgment the Exchange Bank brought suit 
in the district court of Lancaster county ag ainst Kyd, 
the sureties on his official bond, and Mr. Flansburg, 
the attorney of the Royal Trust Company, to recover 
the money seized. To the petition Kyd filed a general 
demurrer. This demurrer was sustained for the reason, 
stated in the order, that the action was one within 
the second subdivision of section 54 of the Code of, Civil 
Procedure, to-wit, that it was an action against a public 
officer for an act done by him in virtue of or under color 
of his office, and for that reason must be brought in the 
county where some part thereof arose. The original pe- 
tition disclosed that fact, and also disclosed that all of 
Kyd’s acts were performed in Gage county by virtue 
of or under color of the writ issued out of the district 
court of that county. After the demurrer was sustained 
the bank amended its petition. This time it proceeded 
against Kyd alone, and charged him for money had and 
received under a special contract. Kyd answered in sev- 
eral counts. One of them set up that the matters com- 
plained of arose from acts performed by Kyd by virtue 
of his office, and that the cause of action arose entirely 
in Gage county. The reply expressly admitted that the 
cause of action arose in Gage county, and, replying to 
other defenses, there were admissions which showed that 
the money had been delivered by the bank to Kyd as 
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sheriff, because of the execution. When the case came 
en for trial Kyd objected to the introduction of any evi- 
dence, for the reason that upon the pleadings plaintiff 
was entitled to judgment. In the motion for new trial 
it is alleged that the verdict is contrary to law. The 
point is specifically raised in the petition in error as to 
the jurisdiction of the court. We think it clear that the 
|-roceeding was one against a public officer for an act 
done in virtue or under color of his office. This did not 
appear from the amended petition, but the answer so 
pleads, and the reply admitting that the money had come 
into defendants hands as sheriff, and while he had an 
execution for the collection of that amount, and because 
thereof, that fact stood admitted as well as the further 
fact that the cause of action arose in Gage county. 

The plaintiff claims that Kyd proceeded under color of 
his office only in making the levy, and that his subsequent 
receipt or retention of a specific sum of money under 
contract to refund it in a certain event was a personal 
agreement and not an official act. But all that he did 
towards the satisfaction of the execution was necessarily 
under color of his office, if not by virtue thereof. His 
contract to release or refund the money if the judgment 
should be duly superseded was a nullity. If his duty 
1reguired him under such circumstances to repay the 
money, his promise created no additional liability. If 
lis duty forbade him to do so, his contract was illegal 
and imposed no obligation. In either event the plaintiff 
niust trace its right through the sheriff’s official duty and 
not through the special contract. 

But plaintiff asserts that Kyd, by demurring to the 
original petition, appeared generally, and cites in support 
of that contention Nane v. Union P. R. Co., 5 Neb. 105. 
That case holds that the objection to the jurisdiction in a 
similar case is to the jurisdiction of the person of the 
defendant and not to the jurisdiction of the subject-mat- 
ter, and that it is waived by gencral demurrer. Without 
considering whether that decision was sound in its preim- 
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ises it is not applicable to this case. There the demurrer 
was to the petition on which the case was tried, the de- 
murrer was overruled, and the defendants answered. If 
the want of jurisdiction appeared on the face of the peti- 
tion and the defendant demurred generally, perhaps 
that waived the defect under the state of pleadings in 
Kane v. Union P. R. Co. If so, the plaintiff in this case 
should have stood on its petition, because here the de- 
murrer was to the original petition and the demurrer 
Was sustained. Whether it was rightly or wrongly sus- 
tained the plaintiff waived the error by yielding to the 
order and amending. The amended petition did not dis- 
close the want of jurisdiction. The defendant did not 
demur to that, but he answered; and this was the proper 
method of objecting to the jurisdiction, even of the per- 
son of the defendant, where the want of jurisdiction did 
not appear from the summons, or return, or the petition 
itself. (Hurlburt v. Palmer, 39 Neb. 158.) The defendant 
may not have chosen the proper method to raise the ob- 
jection to the original petition, but the court held it to 
be proper and sustained his contention. The plaintiff 
yielded to the ruling and amended, and the defendant 
at the first practicable stage again raised the question. 
We cannot hold that the defense was waived by a suc- 
cessful, although perhaps erroneous, insistence thereon. 
The plaintiff itself waived the error. The district court 
of Lancaster county was without jurisdiction. 


REVERSED AND REMANDED. 


PEASE PIANO CoMPANY V. JAMES S. CAMERON. 
Fi.ED NOVEMBER 38,1898. No. 8335. 


1. Instructions: Excerrions. An exception to all of the court’s in- 
structions, without distributive words, is unavailing if any por- 
tion of the charge be correct. 
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: EvipENcEe: REVIEW. It is not error to refuse an instruction 
where the only evidence offered to which the instruction would 
be applicable was rejected. In such case the error, if any, is in 
rejecting the evidence. 


3. Examination of Witnesses: SECONDARY EVIDENCE. Although a 
question is so framed as to apparently call for matters within the 
knowledge of a witness, or to call his attention to a writing 
merely to refresh his memory, it is proper to exclude the answer 
when from what has preceded it is clear that the answer would 
be not as a matter of personal knowledge, but in the nature of 
secondary evidence as to the contents of the writing. 


Error from the district court of Douglas county. 
Tried below before fmRGUSON, J. Affirmed. 


D. W. Merrow and A, A. McClanahan, for plaintiff in 
error. 


C. F. Breckenridge and R. W. Breckenridge, contra. 
IRVINE, C. 


The petition of Cameron against the piano company 
was in six counts, each asserting a claim arising out of 
transactions under a contract whereby Cameron acted 
as a factor in handling and selling pianos of defendant's 
manufacture. Cameron had judgment and the defend- 
ant brings the record here for review. All the matters 
argued arise out of the second count of the petition. In 
this plaintiff averred that he had sold pianos in the city of 
Omaha to each of eight persons named, and had made 
payment therefor, either in cash or in notes of the pur- 
chaser; that commissions were due him in amounts 
stated on each of said sales. To this count the defendant 
answered, admitting the sales, alleging that they were 
made in the form of “leases,”—a term not any place well 
defined, but which seems to be used in the sense of con- 
tracts of sale reserving title in the vendor as security for 
unpaid purehase-money; that purchaser’s notes were 
taken indorsed by Cameron, and that the purchaser had 
in each instance failed to pay an amount equal to that 
for which Cameron was bound to account to the defend- 
ant. The affirmative averments were denied in the reply. 
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The questions sought -to be litigated are whether under 
the contract Cameron was a factor on a del credere com- 
mission, whether he had discharged his duties on do- 
livery of notes of the purchasers accepted by the defend- 
ant, or whether, on the other hand, he was entitled to 
compensation only after actual payment to the defend- 
ant. The record does not properly present these ques- 
tions. : 

The court of its own motion gave an instruction as to 
the meaning of the contract contrary to defendant’s 
theory, and refused one tendered by defendant embracing 
that theory. The giving of the one and the refusal of 
the other are assigned as error. But the exception was 
generally to all the paragraphs of the court’s charge, 
without distributive words. By a line of decisions be- 
ginnfng with MclReady v. Rogers, 1 Neb. 124, such an ex- 
ception is unavailing if any portion of the charge be 
correct. 

The instruction tendered by defendant was to the effect 
that defendant was entitled to collect and receive the 
whole amount accruing to it under a sale before any com- 
wission was earned. This was not applicable to any evi- 
dence before the jury. All that was offered for that pur- 
pose was excluded. “The exclusion of that evidence is 
assigned as error under a general assignment directed 
to the whole class of testimony. Rulings on the subject 
are found at two places in the bill of exceptions. The 
deposition of Mr. Lay was read. He testified that he was 
defendant’s book-keeper; that settlement was, made for 
the pianos described in the second count in purchaser’s 
notes. On the taking of the deposition in Chicago one of 
the defendant’s books was identified by the witness and 
a sufficient foundation was laid for its introduction in 
evidence, but it was not offered. Instead thereof the wit- , 
ness was asked to “state, refreshing your memory from 
the book about which you have just testified, how many, 
if any, of the persons named had paid in full on their 
leases on the 17th day of November, 1894.” An objection 
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to the question was sustained. .An offer was made to 
show by the answer that none had paid in full. The bill 
of exceptions does not show what answer in fact ap- 
peared in the deposition. While the witness was asked 
to refresh his memory from the depositien it is quite 
clear from the context that he was not speaking from 
any personal knowledge of the transactions, and that the 
attempt was really to avoid offering the book by putting 
in, in the manner indicated, secondary evidence of its con- 
tents. The question was repeated with an immaterial 
variation, and the same ruling made. Mr. Robinson, a 
traveling salesman of defendant, was on the stand ani 
his testimony on the same subject was excluded, but 
only after he had testified that his information was in 
part, if not altogether, gained by inspection of letters 
written to defendant by Cameron. These letters were 
presumably in possession of defendant and were not pro- 
duced. To have permitted the witness to answer the 
questions as put would not only be to allow secondary 
evidence of the contents of written instruments in the 
control of the party offering the proof, but to allow a 
witness to give his conclusions from a number of such’ 
instruments. The district judge said, in ruling on the 
objections, that he would hold that the evidence offered 
was “immaterial.” This may have been a slip of the 
tongue, or it may have indicated an erroneous impres- 
sion as to the nature of the evidence. But the testimony 
was incompetent and was properly excluded for that 
veason. The judgment cannot be reversed for a correct 
ruling, although an erroneous reason may have been 
given therefor. 
AFFIRMED. 
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JAMES GADSDEN, APPELLANT, Vv. GEORGE THRUSH, AP- 
PELLANT, AND SCHUYLER NATIONAL BANK ET AL., 
APPELLEES. 


FILED NOVEMBER 3, 1898. No. 8315. 


1. Pleading: FAILURE TO FILE ANSWER: ESTOPPEL: REVIEW. A party 
to an action who has failed to answer the petition of another 
party, stating a cause of action against him, cannot be heard ou 
appeal to question the correctness of a judgment entered on such 
petition, although other parties put its averments in issue and it 
was not sustained by the proof. 


2. Mortgages: DELIVERY: ConTRACT. A executed a note and mortgage 
to B for the purpose of obtaining a loan from the latter. They 
were delivered to C, who was to act as an intermediary. B re- 
fused to make the loan, whereupon C advanced to A the money 
from the funds of a bank of which C was cashier. The bank re- 
tained the note and mortgage without change and without rede- 
livery, A not knowing how the loan was effected. Held, That the 
mortgage was inoperative, there being no consensus, and there 
never having been an effectual delivery. 


3. : Prior Lirns: EstorpPpEL. A mortgagee is not estopped from 
assailing the validity of an apparently senior lien by a mere ex- 
ception from the mortgagor’s covenant against incumbranczs of 
a class of liens which would include that assailed if it were valid. 

4. : NaTionaL Banks: Usury: EstorprEL. A national bank took 


as security for a debt, partly pre-existent and partly created at 
the time, a real estate mortgage, naming an individual, an officer 
of the bank, as mortgagee. ‘The transaction was usurious. Held, 
That having given the transaction the form of one with an indi- 
vidual for the purpose of evading the liabilities peculiar to na- 
“tional banks, the bank could not be heard to assert its true 
nature for the purpose of evading the liabilities attaching to indi- 
viduals and of claiming the privileges of national banks. 


AppraL from the district court of Dodge county. 
Tried below before MARSHALL, J. Ieversed. 


Frick & Dolezal, for appellants. 


Charles J. Phelps, Phelps & Sabin, George H. Thomas, J. 
A. Grimison, and Miles Zentmeyer, contra. 
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IRVINE, C. 

This was an action by Gadsden to foreclose a mortgage 
made to him by George Thrush and wife. No contro- 
versy exists between the parties named. Certain other 
parties claimed liens on the mortgaged premises. The 
decree established a first lien in favor of the First Na- 
tional Bank of Schuyler, a second in favor of the Schuy- 
_ ler National Bank, a third in favor of the Nebraska State 
Bank, and a fourth in favor of the plaintiff. The plaintiff 
and Thrush appeal; the plaintiff because the. court 
awarded the First National Bank priority over him, and 
Thrush: complaining against the allowance of any lien 
to the First National Bank, and also because, on a plea 
of usury by him interposed against the claim of the 
Schuyler National Bank, the court declined to permit 
the remedy afforded by the state law, but allowed the 
principal of the debt with a forfeiture only of unpaid 
interest. 

We shall first consider the case as regards the Tirst 
National Bank. The lien awarded that bank as a senior 
lien arose out of a mortgage executed to J. C. Noyes, 
Noyes does not seem to have been originally a party, but 
filed an answer and a cross-petition, or such were filed 
on his behalf. Thereafter an order was made substitut- 
ing the First National Bank for Noyes as a defendant, 
and no exception was taken to that order. The bank al- 
leged the making and delivery to Noyes of the mortgage 
and notes secured thereby, and then pleaded an assign- 
ment of the notes and mortgage to the bank. To its 
cross-petition alleging such facts Thrush made no an- 
swer, and so confessed the same. His appeal on this 
branch is disposed of by that fact. After, by suffering 
default, confessing the facts pleaded, he cannot take ad- 
vantage of the proof made by other parties in support 
of issues by them joined. 

The plaintiff answered the cross-petition, among other 
things denying the averments of an assignment to the 
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bank and pleading that Thrush had executed the notes 
and mortgage for the purpose of obtaining a loan from 
Noyes, and that Noyes had refused to accept the notes 
or mortgage. The evidence shows that Thrush was in- 
debted either to the First National Bank or to Mr. Bry- 
ant, its cashier, in.an amount almost equal to the amount 
of the mortgage. Bryant desiring satisfaction of the 
debt, suggested to Thrush that probably Noyes would, on 
the real estate security, lend Thrush enough to discharge 
the debt. Noyes was an officer of the bank and is in the 
mortgage described as a citizen of Wisconsin. The notes 
and the mortgage were executed and handed to Bryant 
to complete the transaction. Bryant filed the mortgage 
for record; but Noyes, on learning of the transaction, re- 
pudiated it and refused to advance the money. The 
papers remained with Bryant. Bryant delivered the old 
notes to Thrush and paid him a small balance in money. 
This was entered on the books of the bank as a loan by 
the bank, and the bank seeks to enforce the mortgage as 
security therefor. It does not appear that Thrush knew 
that Noyes refused tlre loan or that he was thereafter deal- 
ing with the bank. It is quite clear that Bryant, when 
Noyes refused to adopt the contract, assumed that the 
bank might adopt it and retain the security intended for 
Noyes. It is evident that there was never any legal de- 
livery of either note or mortgage, or if there was, that 
the consideration failed. They were executed for the 
specific purpose of securing a loan to be made by Noyes; 
their possession by Bryant was only that he might act 
as an intermediary in completing the contract. There 
was no privity or semblance of privity between Thrush 
and the bank and no intention of executing a mortgage 
to the bank or getting a loan from it. Without delivery 
to and acceptance by the mortgagee the mortgage never 
became operative. There is no evidence, of course, to 
support the averment of an assignment by Noyes to the 
bank. There was neither consensus, nor execution of the 
contract, and the mortgage is void. (Shirley v. Burch, 16 
Ore. 83.) 
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It is argued that the plaintiff is estopped by the terms 
of his own mortgage from contesting the validity of that 
in question. LEstoppels generally must be pleaded, and 
this is not pleaded. But the facts create no estoppel. 
The cases enforcing estoppels against a junior mortgagee 
and in favor of an asserted claim prior in time are, it is 
believed, cases where, by recitals in the junior mortgage 
or by matters in puis, the validity of the senior is recog- 
nized. here is another class of cases, usually affect- 
ing vendees rather than incumbrancers, where a deduc- 
tion from the consideration money has been. made, to 
compensate the senior lien, and where an equitable ob- 
ligation arises to discharge it or permit its discharge 
regardless of its validity. The case before us‘does not 
fall within either principle. The mortgage was on the 
whole estate and recognizes no particular lien. There is 
simply an exception from Thrush’s covenant against in- 
cumbrances of “mortgages as now recorded in the county 
clerk’s office of Dodge county, Nebraska.” This simply 
reheved Thrush from any liability under his covenant 
on account of any then recorded mortgages, whether good 
or bad. It was very different from a stipulation in the 
mortgage whereby the mortgagee took his rights ex- 
pressly subject to the claims of another, or where his 
mortgage attached only to the residue of the estate after 
satisfying a prior lien. The proof did not in any way sup- 
port the averments of the cross-petition; it did support 
those of plaintiff’s answer thereto. 

We now come to the lien of the Schuyler National 
Bank. Thrush was largely indebted to that bank. He 
cktained a further loan and executed to the bank a note 
for $5,000 to represent the consolidated indebtedness. At 
the same time there was made a note for a like amount 
to William H. Sumner and a mortgage to Sumner to se- 
cure the latter note. Sumner was an officer of the bank. 
He had no individual dealings with Thrush and the sole 
purpose of the note and mortgage to him was to secure 
the debt to the bank. Certain payments were made on 
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the bank’s note, so that when it came to foreclosure the 
bank claimed as due only $3,229. To the cross-petition 
of Sumner, in which the bank was permitted to join, 
Thrush pleaded usury. It was clearly shown that the 
transactions between Thrush and the bank were tainted 
with usury, and the court so found. But the view was 
taken that, as the transaction was in effect with a na- 
tional bank, the remedies afforded by the act of congress 
in that behalf were exclusive, and that Thrush was not 
entitled to the benefit of the state laws, whereby he might 
set off against the principal all payments made of inter- 
est. Accordingly there was allowed this bank its prin- 
cipal. It is now firmly established that as against a na- 
tional bank the remedies allowed by act of congress in 
case of usury are exclusive, and that payments of usurious 
interest may not be set off in an action for the debt. But 
the case before us is complicated by the fact that the 
mortgage and note here in question were not made to 
the bank, but to an individual amenable to the state 
laws, who joins the bank in enforcing the security. We 
have been cited to no authority on the precise question 
thus presented, nor, in the course of an independent in- 
vestigation, necessarily somewhat cursory, have we dis- 
covered any. We think, however, that under the circum- 
stances the bank is in no poSition to assert any privilege 
under the act of congress. 

The inference from the direct testimony and from the 
circumstances is that if the object of procuring the note 
and mortgage to be executed to Sumner was not to evade 
the penalties of the act of congress with respect to usury, 
it was to evade the inhibition against the taking by a na- 
tional bank of real estate security for loans made at the 
time. Whether that inhibition applies to a case where 
a portion of the debt was pre-existent we need not in- 
quire, because it is now’settled that a violation of that 
enactment does not afford the debtor any ground of re- 
lief; the government alone may complain. Still, which- 
ever motive influenced the bank, the object was to evade 
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the burdens attaching to its position as a national bank. 
It would be highly unconscionable to permit a person to 
give a contract a false form to evade the burdens which 
would follow from its true expression, and then permit 
him to show the truth as against the form to evade the 
burdens cast by a contract in the form which has been 
so chosen. It is said that Thrush might certainly have 
recovered the penalty, denounced by congress, by an inde- 
pendent action within the period of limitations against 
the bank, and that therefore the transaction must be re- 
garded as one within the act of congress. This does not 
follow. One may render himself liable because of a false 
aspect he throws upon his transactions, and at the same 
time be thwarted in his effort to evade another liability 
to evade which he has selected the false aspect. The 
terse head-note to Hayes v. People, 25 N. Y. 390, illustrates 
the principle: “A married man, it seems, imagining him- 
self to effect mere seduction, may blunder into bigamy.” 

The decree of the district court is reversed and the 
cause remanded with directions to ascertain the amount 
of money advanced to Thrush by the Schuyler National 
Bank, deduct therefrom all payments, whether of prin- 
cipal or interest, and award foreclosure for the remain- 
der, if any; to postpone the lien of the Iirst National 
Bank to that of the plaintrff, and for such further pro- 
ceedings as may be necessary and not inconsistent with 
this opinion. 

REVERSED AND REMANDED. 


I. K. BOYESEN Vv. JACOB HEIDELBRECHT. 
FILED NOVEMBER 3,1898. No. 8391. 
Verdict Disregarding Instructions: Review. A verdict rendered in 


plain disregard of instructions is contrary to law and will ordi- 
narily be set aside, whether or not the instructions were correct. 
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Error from the district court of Jefferson county. 
Tried below before Busy, J. Reversed. 


Talbot & Allen and W. H. Barnes, for plaintiff in error. 
John Heasty, contra. 


Irvine, C. 


This was an action by Boyesen, claiming as a pur- 
chaser for value, before maturity, of a note made by 
Heidelbrecht to the Warder, Bushnell & Glessner Com- 
pany. The defense was that the note was one of three 
given in payment for a harvesting machine; that the ma- 
chine had been sold with a warranty; that by the terms 
of the contract, if the machine failed to comply with the 
warranty, it might, under certain conditions, be returned 
and the contract rescinded; that the machine did not 
comply with the warranty, the conditions had been com- 
plied with, the machine returned and the contract re- 
scinded; that plaintiff was not a bona fide holder for 
value. There was a verdict and judgment for defendant. 

A glance at the instrument sued on suggests a question 
as to whether it is negotiable, but both parties so treated 
it by their pleadings, their course on the trial, and by 
requests for instructions. There was evidence that plain- 
tiff bought the note before its maturity, paying therefor 
a little less than its face value, and without any knowl- 
edge of the existence of any defense thereto. The note 
on its face shows that it was given for a machine, but 
that fact would not charge the plaintiff with notice of 
the warranty, its breach, or the rescission of the contract. 
The manager of the original payee testified as to the sale 
of the note and that at the time even he did not know of 
any defense thereto. As against the proof of a purchase 
in good faith there is evidence that plaintiff had in differ- 
ent matters acted as an attorney of the payee of the note, 
but it was not shown that he occupied such a relation 


572 . NEBRASKA REPORTS. [ Vou. 56 


City of York v. Chicago, B. & Q. R. Co. 


with respect to this matter or that he knew anything 
thereof. It was shown that he had previously purchased 
other notes from the payee, and that the transaction was 
not unusual. It also appeared that the attorney who 
brought this suit had done business for the payee of the 
note. These circumstances are entirely insufficient to re- 
but the proof of an innocent purchase. Under the evi- 
dence and the instructions of the court, which forcibly 
and perhaps too strongly stated the privileges of an in- 
nocent purchaser, before maturity, of negotiable paper, 
the plaintiff was entitled to a verdict. The verdict was 
rendered in plain disregard of these instructions. <A ver- 
dict so rendered is contrary to law, whether the instrue- 
tions be correct or not. (Aultman v. Reams, 9 Neb. 487; 
Omaha & KR. V. R. Co. v. Hall, 33 Neb. 229; Standiford v. 
Green, 54 Neb. 10.) While a judgment will not be re- 
versed for that reason if the verdict be the only one 
which could properly be rendered (Dern v. Kellogg, 54 
Neb. 560), this case does not fall within the exception. 
If we were to determine that the note was not negotiable 
and that therefore the instructions in this respect dis- 
regarded were not applicable to the case, still the evi- 
dence on other issues was conflicting, and as the jury dis- 
regarded its duty as to one issue it may have done so as to 
all. 
REVERSED AND REMANDED. 


Crry oF YORK ET AL. V. CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY. 


FILED NOVEMBER 3, 1898. No. 8408. 


1. Constitutionality of Statute: PLEapinc. When it is claimed that a 
statute or ordinance is invalid because it is in its substance vio- 
lative of the fundamental law, the inference of invalidity being 
one following-from the fundamental law as compared with the 
act in question, it is sufficient to generally allege that it is in- 
valid. 
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. When the claiin is that such an act or ordinance is 
invalid, not because of its substance, but because not regularly 
passed or adopted, the defect in the procedings must be spe- 
cifically pleaded. It is insufficient to allege generally that it was 
not legally adopted. 


3. Municipal Corporations: OccUPATION Tax: RAILROAD COMPANIES: 
CONSTITUTIONAL LAW: INTERSTATE COMMERCE. A city of the sec- 
ond class adopted an ordinance imposing an occupation tax “on 
each railroad corporation or company carrying or transporting 
freight or passengers to or from any point or place within the 
limits of this city, and to or from any point or place within the 
limits of this city and any point or place within the limits of this 
state, and having a depot or place of business within the limits 
of this city for receiving or discharging such passengers and re- 
ceiving and delivering such freight. All interstate traffic, com- 
merce, or business of such companies or corporations is hereby 
excepted and exempted from the levy of such tax.” Held, (1) 
That such ordinance was not violative of the federal constitution 
as imposing a burden on interstate commerce (Postal Teleyraph 
Cable Co. v. City of Charleston, 153 U. S. 692, followed); (2) that 
the statute authorizing the imposition of such a tax was not 
violative of the state constitution (Magneau v. City of Fremont, — 
30 Neb. 843, followed); (3) that the ordinance was not void be- 
cause imposing a tax on a business not wholly carried on within 
the city imposing the tax (Western Union Telegraph Co. v. City of 
Fremont, 39 Neb. 692, followed); (4) that the ordinance was not 
an attempt to impose a tax on the depot of the complaining com- 
pany in addition to the tax arising from the general assessment 
of its property. 


4. : : : . The reference to depots and places 
of business in such ordinance is merely descriptive of the class 
of corporations to be taxed, and for the purpose of excluding 
those doing no part of their business within the city. 


5, : Section 6 of article 9 of the constitution fixes the 
power of the legislature to authorize municipalities to impose 
taxes for municipal purposes, and is independent of section 1 of 
the same article, which authorizes the legislature to directly im- 
pose taxes for general purposes. Therefore the limitation of oc- 
cupation taxes in section 1 to certain named occupations does not 
forbid taxes on other occupations for municipal purposes alone. 


Error from the district court of York county. Tried 
below before WHEELER, J. Reversed. 


The opinion contains a statement of the case. 
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T. H. Bennett, for plaintiffs in error. 


References as to insufficiency of petition: Campbell v. 
Morrison, 7 Paige [N. Y.] 157; Bank of Orleans v. Skinner, 
9 Paige [N. Y.] 305; Pelion v. Bemis, 44 O. St. 51; South- 
ard v. Dorrington, 10 Neb. 120; South Platte Land Co. v. 
City of Crete, 11 Neb. 344; Dundy v. Richardson County, 
8 Neb. 508; Northern P. R. Co. v. Barnes, 51 N. W. Rep. 
[N. Dak.] 386; Raleigh & G. R. Co. v. Lewis, 5 8. E. Rep. 
[N. Car.] 82; AMface v. Commissioners, 5 8S. E. Rep. [N. 
Car.] 740; Pacific Kupress Co. v. Seibert, 142 U. 8. 339; 
Horn Silver Mine Co. v. People, 12 Sup. Ot. Rep. 403; — 
Lehigh V. BR. Co. v. Pennsylvania, 145 U. 8. 192; United Line 
Telephone Co. v. Grant, 32 N. E. Rep. [N. Y.] 1005; Odlin 
v. Woodruff, 12 So. Rep. [Fla.] 227; Brewer v. City of 
Springfield, 97 Mass. 152; Dows v. City of Chicago, 11 Wall. 
[U. 8.] 108. 

The ordinance imposing the tax does not violate the 
constitution of the state. (Templeton v. City of Tekamah, 
32 Neb. 544; Magneau v. City of Fremont, 30 Neb. 848; 
State v. Bennett, 19 Neb. 191.) 

The tax is not repugnant to the federal constitution. 
(Memphis & L. R. R. Co. v. Nolan, 14 Fed. Rep. 538; Os- 
borne v. Mobile, 16 Wall. [U. S.] 479; Baltimore & O. R. 
Co. v. Maryland, 21 Wall. [U. 8.] 456; Postal Telegraph 
Cable Co. v. City of Charleston, 153 U. 8. 692; Richmond & 
D. R. Co. v. Town of Reidsville, 8S. E. Rep. [N. Car.] 124.) 

The enumeration in the constitution of certain sub- 
jects for taxation does not preclude the legislature from 
imposing other taxes where ‘there is no prohibition. 
(State v. Ream, 16 Neb. 681; State v. Lancaster County, 4 
Neb. 537; Shaw v. State, 17 Neb. 334; State v. .Dodge 
County, 8 Neb. 124.) 

Restrictions upon the exercise of the government’s 
power of taxation cannot be raised by implication, but 
must be expressed in clear and unambiguous langvage 
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J. W. Deweese and F’. E. Bishop, contra. 


References as to sufficiency of petition: Orgall v. Chi- 
cago, B. & Q. R. Co., 46 Neb. 4; Sage v. City of Plattsmouth, 
48 Neb. 558; Bellevue Improvement Co. v. Village of Bellevue, 
39 Neb. 877. 

The ordinance imposing the tax is void. It is a charge 
and regulation upon interstate commerce, and violates 
the commercial rights guarantied by the national govern- 
ment. (Southern R. Co. v. City of Asheville, 69 Fed. Rep. 
361; Gloucester Ferry Co. v. Pennsylrania, 114 U. S. 196; 
Clyde Steamship Co. v. City of Charleston, 76 Fed. Rep. 46; 
Leloup v. Port of Mobile, 127 U.S. 648; Ratterman v. West- 
ern Union Telegraph Co., 127 U. 8. 411; Cruteher v. Ken- 
tucky, 141 U.S. 47; Webster v. Bell, 68 Fed. Rep. 185.) 

Neither the city nor the state has authority to tax the 
business of keeping and maintaining a depot which is 
a necessary instrument of interstate commerce. (dfcCall 
r. California, 186 U. 8. 104; Norfolk & W. R. Co. v. Penn- 
sylvania, 186 U. S. 114; Postal Telegraph Cable Co. v. 
Adams, 155 U. 8. 688; Leloup v. Port of Mobile, 127 U. 8. 
G48; Crutcher v. Kentucky, 141 U. 8. 58; Lyng v. Michigan, 
135 U. 8. 161.) 

The ordinance violates the state constitution. Sub- 
jects of taxation are limited to those enumerated in the 
constitution. (Constitution, art. 9, secs. 1, 6; Miller v. 
Wheeler, 383 Neb. 765; Updike v. Wright, 81 Ill. 53; Pom- 
croy v. Pomeroy, 67 N. W. Rep. [Wis.] 480; Missouri P. 
R. Co. v. Haley, 25 Kan. 35; Snyder v. Wabash, 8S. L. & P. 
R. Co., 86 Mo. 613.) 

The railroad property, being a unit, is not subject to 
taxation, except under statutory provision for assessment 
by the state board. (Lake Shore & M. 8. R. Co. 'v. City of 
Grand Rapids, 60 N. W. Rep. [Mich.] 770; Gulf R. Co. 
v. Morris, 7 Kan. 222; Chicago € N. W. R. Co. v. Forest 
County, 70 N. W. Rep. [Wis.] 79; Virginia & T. R. Co. v. 
Washington County, 30 Gratt. [Va.] 481.) 


F. C. Power, also for defendant in error. 
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IRVINE, C. 

This was an action by the Chicago, Burlington & 
Quincy Railroad Company against the city of York and 
its treasurer, the object whereof was to restrain the de- 
fendants from collecting an occupation tax which the 
city had undertaken by ordinance to levy against the 
railread company. An answer was filed admitting cer- 
tain averments of the petition and denying others, but 
pleading no material new matter. Next on the record ap- 
pears a motion for judgment, and in one of the briefs it is 
stated that judgment was entered on the pleadings in 
pursuance of the motion; but it appears from the decree 
itself that the case was heard not only on the pleadings, 
but on the “statements and admissions of the parties,” 
and the decree contains findings for the plaintiff. An 
injunction was allowed as prayed. There is no bill of 
exceptions, and we have, therefore, no means of know- 
ing what were the “statements and admissions” whereon 
the court found the issues for the plaintiff. We must 
therefore assume that these statements and admissions 
were sufficient to sustain the findings, and must review 
the case solely to ascertain whether the decree was one 
which might properly be entered under the pleadings. 
In other words, practically the only question before us 
is whether the petition stated a cause of action. 

The petition alleged that the plaintiff was a corpora- 
tion owning and operating a system of railroads, one line 
of which runs from Chicago westerly through Iowa and 
Nebraska, and extending into the state of Montana; that 
said line runs through the city of York; that in said city 
the plaintiff has a depot for its use in the traffic; that 
plaintiff's business at York consists wholly of receiving 
and transporting freight and passengers to said depot 
in said city from points outside of said city inside and 
outside of the state of Nebraska, and from said depot 
to points outside of said city in the state of Nebraska 
and outside of Nebraska; that no portion of plaintiff’s 
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business is confined within the limits of the city. The 
petition further avers that the mayor and city council 
of York pretended to pass an ordinance entitled “An 
ordinance levying a license tax upon occupations and 
business within the limits of the city of York, Nebraska; 
to raise revenue, and providing for collection of such tax, 
and to repeal all ordinances and parts of ordinances in 
conflict with the provisions of this ordinance.” The es- 
sential parts of the ordinance are then pleaded. In its 
first section it levies a license tax upon the several occu- 
pations and businesses within the limits of the city “in 
this ordinance hereinafter enumerated, to raise revenues 
thereby in the several different sums on the several dif- 
ferent businesses and occupations respectively, as fol- 
lows.” ‘The fourth section is as follows: “The sum of 
$50 on each railroad corporation or company carrying 
or transporting freight and passengers to and from any 
point or place within the limits of this city, and to and 
from any point or place within the limits of this city 
and any point or place within the limits of this state, 
and having a depot or place of business within the limits 
of this city for receiving and discharging such passengers 
and receiving and delivering such freight. The inter- 
state traffic, commerce, or business of such companies or 
corporations is hereby excepted and exempted from the 
levy of such tax.” The ordinance also provides for en- 
forcement of the tax by distress and sale of personal 
property. The petition then alleges that the defendants 
threaten to enforce payment by plaintiff of such tax by 
distress of its property within the city; that the city had 
no power or authority to pass the ordinance or impose 
a tax or license upon plaintiff in its occupation or busi- 
ness in said city; that the ordinance is in contravention 
of the constitution of Nebraska and the constitution of 
the United States, and, if enforced, results in double tax- 
ation of plaintiff. The petition also contains the fol- 
lowing averment: “The plaintiff alleges that said ordi- 
nance * * * was never passed legally and as by law 
41 
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provided so as to make it a valid ordinance.” ‘So far as 
the last averment is concerned it is clearly the pleading 
of a conclusion of law without any pleading of any ulti- 
mate traversable facts which would lead to such con- 
clusion. When an act is legal or illegal because of the 
existence or non-existence of certain facts, those facts 
must be pleaded. The mere assertion of illegality is 
not enough. It tenders no issue. Moreover, from certain 
special findings it is clear that the court did not act on 
this averment, so that we are relegated to an investiga- 
tion of the legality of the ordinance, assuming that it 
was regularly passed. We think this question is properly 
raised by general averments that it was such an ordi- 
nance as the city had no authority to pass; because when 
the terms of the ordinance are pleaded, its validity or in- 
validity on this ground are solely inferences of law from 
the facts pleaded. 

The attack on the validity of the ordinance may be an- 
alyzed as follows: First, that it is in violation of the in- 
terstate commerce clause of the federal constitution; 
second, that it was passed under a pretended authority 
contained in the charter of the city, which, under the 
constitution of the state, the legislature had no power 
to confer; third, that it undertakes to tax business in 
part, at least, not conducted within the city; and fourth, 
that it is an attempt to indirectly retax the company’s 
station or depot property after the same had already 
been assessed and taxed in pursuance of the general law. 

1. The argument on the first head is that the ordinance 
necessarily imposed a burden on the interstate business 
of the company. It will be observed that the ordinance 
contains an express exception from its operation of such 
interstate business. In this aspect the case is precisely 
analogous to Western Union Telegraph Co. v. City of Fre- 
mont, 39 Neb. 692, 43 Neb. 499. After the decision of 
that case, and before a motion for rehearing was ruled 
upon, the supreme court of the United States announced 
a similar opinion in Postal Telegraph Cable Co. v. City of 
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Charleston, 153 U. S. 692. We must therefore hold, fol- 
lowing those cases, that the ordinance infringes no right 
of plaintiff under the federal constitution. 

2. Under the second head attention is called to sec- 
tions 1 and 6 of article 9 of the constitution of Nebraska. 
Section 1 is as follows: 

“The legislature shall provide such revenue as may be 
needful, by levying a tax by valuation, so that every per- 
son and corporation shall pay a tax in proportion to 
the value of his, her or its property and franchises, the 
value to be ascertained in such manner as the legislature 
shall direct, and it shall have power to tax peddlers, 
auctioneers, brokers, hawkers, commission merchants, 
showmen, jugglers, inn-keepers, liquor dealers, toll 
bridges, ferries, insurance, telegraph and express inter- 
ests or business, venders of patents, in such manner as 
it shall direct by general law, uniform as to the class 
upon which it operates.” 

“Section 6. The legislature may vest the corporate 
authorities of cities, towns and villages, with power to 
make local improvements by special assessment, or by 
special taxation of property benefited. For all other 
corporate purposes, all municipal corporations may be 
vested with authority to assess and collect taxes, but 
such taxes shall be uniform in respect to persons and 
property within the jurisdiction of the body imposing 
the same.” 

The argument on this head is that section 1 contains 
a special provision authorizing occupation taxes on cer- 
tain occupations named in the section, without general 
words, and that this prohibits the imposition of any such 
taxes on occupations not within the classes enumerated; 
that the sixth section was adopted with reference to the 
first, and applies only to local assessments and taxes 
based on the general valuation of property. The argu- 
ment, it must be conceded, has great force, but we do 
not think it is sound, and it is contrary to the past de- 
cisions of this court. In the following cases the general 
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power of the legislature to authorize municipalities to 
impose occupation taxes has been recognized: State v. 
Bennett, 19 Neb. 191; City of Columbus v. Hartford Ins. Co., 
25 Neb. 83; State v. Green, 27 Neb. 64; Magneau v. City of 
Fremont, 30 Neb. 848; Tenplcton v. City of Tekamah, 32 
Neb. 542; Western Union Telegraph Co. v. City of Fremont, 
supra; German-American Fire Ins. Co. v. City of Minden, 
51 Neb. 870. It is true that in most of these cases the 
tax in question was levied upon an occupation described 
in section 1 of article 9 of the constitution, but that is 
not true of Templeton v. City of Tekamah or Magneau v. 
City of Fremont. An inspection of the record in the latter 
case discloses that the suit was brought by a large num- 
ber of persons engaged in divers lines of business, many 
of them not within the enumerated classes. The ques- 
tion here presented -was there distinctly raised and ar- 
eued, and by the court decided adversely to the claim of 
plaintiff. The decision was largely based on the simi- 
larity between our constitutional provisions and those 
of Illinois, and the construction which had been placed 
on the Illinois constitution by the supreme court of that 
state prior to the adoption of our constitution. (Wiggins 
v. City of Chicago, 68 Ill. 378.) It was said in the opinion 
that sections 1 and 6 of article 9 of our constitution “are 
identically the same as sections 1 and 9 of article 9 of the 
constitution of Illinois.” Counsel now call our attention 
to the fact that there is a difference between section 1 of 
our constitution and the cognate section in Illinois, in 
that the Illinois constitution, after enumerating the same 
occupations as ours, adds certain general words. Our 
attention is also called to the fact that there is another 
section of the Illinois constitution in express terms ren- 
dering specific sections authorizing taxation not ex- 
clusive of power to impose other taxes. Still we think 
the error in statement in Muagneau v. City of Fremont was 
verbal only; that the case cited from Illinois was justly 
entitled to the effect there given it, and that the construc- 
tion there adopted was correct. Section 6 of our consti- 
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tution and the cognate section of the Illinois constitu- 
tion are identical. In Wiggins v. City of Chicago the tax 
complained of was imposed upon an auctioneer, who was 
actually within the enumerated classes upon whom an 
occupation tax by the express terms of the constitution 
might be imposed, and the argument there was that, inas- 
much as the legislature was granted power to directly 
tax such occupations, it could not impose a double tax 
by authorizing a municipality to also tax them. The 
court held that taxation for general state and county 
purposes, and taxation for municipal purposes, were dis- 
tinct; that the imposition of the tax for each was not a 
double taxation; and that the grant of power in section 
1 did not prevent the legislature, under section 6, from 
authorizing an occupation tax for municipal purposes, 
whether or not the occupation taxed was one enumerated 
in section 1. Such, no doubt, we think, is the force of our 
constitution. Section 1 fixes the power of the legislature 
to provide general revenues. Section 6 fixes its power 
to authorize municipalities to raise revenue for munici- 
pal purposes. By section 7 the legislature is forbidden 
to impose taxes upon municipal corporations, or upon 
the inhabitants or property thereof, for corporate pur- 
poses. This section shows the distinction regarded by 
the constitution when it authorized the legislature di- 
rectly to provide revenue by levying taxes and gave it 
power to tax peddlers, etc., and when in a separate ar- 
ticle it gave it power, not to levy a tax for municipal 
purposes, but to authorize the municipalities themselves 
to do so. The provisions of section 1 have nothing to do 
with those of section 6; and the reasons, aside from those 
already given for holding that the levying of an occupa- 
tion tax on classes not within section 1 is within the 
power granted by section 6, are so well stated in Magneau 
v. City of Fremont that we need not here repeat them. 

3. The plaintiff contends that it does no business, 
either by way of transporting freight or passengers, from 
one point within the city of York to another point within 
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the city of York; that its entire business connected with 
York is to carry freight and passengers from points with- 
out the city into the city, and from the city to points 
without the city; that no portion of its business can 
properly be considered business within the city, and that 
the city can, therefore, not properly impose a tax on 
such business. A precisely similar point arose with re- 
gard to the transmission of telegrams in Western Union 
Telegraph Co. v. City of Fremont, supra, and the decision 
was adverse to the plaintiff’s position. The writer dis- 
sented in that case from the opinion of the court, and 
he is still of the opinion that the position of plaintiff 
on that question is well taken, but the case cited was 
decided after full hearing and deliberation. The ma- 
jority opinion in that case voiced the final and mature 
judgment of all the judges and commissioners, except 
Judge Post and the writer, and Judge Post, in the 
opinion denying a rehearing, 43 Neb. 499, while express- 
ing an inclination to the writer’s views, felt compelled, 
after the decision of the supreme court of the United 
States in Postal Telegraph Cable Co. v. Charleston, to adopt 
the conclusion of the majority. That view must now be 
adhered to. 

4. So far as the plaintiff assails the ordinance on the 
ground that it is an attempt to doubly tax its depot, we 
think it clearly mistakes the effect of the ordinance. The 
tax is not imposed upon the depot or place of business, 
but it is imposed upon the occupation of carrying freight 
and passengers to and from the city, and is restricted 
to those corporations having a depot or place of business 
within the limits of the city for the transaction of such 
business. The words are used merely as defining the 
class to which the tax applies, and for the purpose of ex- 
cluding from its operation any railroad company which 
might perform some part of the work of carrying freight 
or passengers to or from the city, but which had no place 
of business within the city. Such a company, so far as 
its part of the work is concerned, would perform no 
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part of it within the city, and would not be amenable 
to city taxation. The restriction of the tax to companies 
actually operating within the city was all that was in- 
tended by this phrase. It does not operate, directly 
or indirectly, as a tax on the depot. 

The ordinance is not invalid for any of the reasons 
asserted, and the sufficiency of plaintiff’s petition de- 
pending upon its invalidity, the petition stated no cause 
of action, and the plaintiff was not entitled to the relief 
granted. 

REVERSED AND REMANDED. 


s 


STATE OF NEBRASKA, EX REL. VICTOR ROSEWATER, V. 
Sruas A. HOLCOMB, GOVERNOR. 


FILtep NOVEMBER 17,1898. No. 10007. 


Denial of writ of mandamus to require the performance of duties 
prescribed by a void act of the legislature. 


ORIGINAL application for mandamus to compel the 
governor to conduct personally a trial of charges against 
certain members of the board of fire and police commis- 
sioners of the city of Omaha. Wrtt denied. 


Edward W. Simeral, for relator. 


C.J. Smyth, Attorney General, and Hd P. Smith, Deputy 
Attorney General, contra. 


PER CURIAM. 


This action was ta compel the respondent to perform 
certain duties claimed to devolve upon him by virtue of 
his office. In State v. Moores, 55 Neb. 480, it was held 
that the act of the legislature of 1897: (Session Laws 
1897, p. 124, ch. 10, secs. 166-168), in so far as it as- 
sumes to confer authority upon the governor to appoint 
fire and police commissioners in cities of the metro- 
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politan class, is void. The duty of which it is now sought 
to compel the performance depends for its exercise upon 
the force of the statute above referred to, and, as the 
statute is void, no such duty exists, and therefore its per- 
formance cannot be controlled by mandamus. The writ 


is therefore 
DENIED. 


SraTE OF NEBRASKA, EX REL. HENKY FOX, JR., v. N. A. 
CLARK, COUNTY CLERK OF NUCKOLLS COUNTY. 


Firrep NovEMBER 17,1898. No. 10430. 


Nominating Conventions: Vacancy: Dury oF CouNTY CLERK: Man- 
DAMUS. A county convention of a political party met and made 
noninations for the various county offices to be filled at the ensu- 
ing regular election, and, by resolution passed, authorized the 
county central committee to nominate to fill any vacancies that 
might occur in the nominations of the convention. To the chair- 
man and secretary of the convention was by law assigned the 
task of preparation of a certificate of the nominations and its 
filing with the proper officer of the county. They carelessly 
and inattentively omitted from it one nomination. Held, 'That 
this created such a vacancy as was within the meaning of the 
provisions of a portion of a section of the election law, which 
reads as follows: “Should any person so nominated die before 
election day, or decline the nomination, as in this act provided, 
or should any certificate of nomination be insufficient or inop- 
erative, the vacancy or vacancies thus occasioned may be filled in 
the manuer required for original nominations. If the original 
nomination was made by a party convention which had delega‘ed 
to a committee the power to fill vacancies such committee may, ~ 
upon the occurring of such vacancies, proceed to fill the same. 
The chairman and secretary of such committee shall thereupon 
make and file with the proper officer a certificate setting forth 
the cause of the vacancy, the name of the person nominated, 
the office for which he was nominated, the name of the person 
for whom the new nominee is to be substituted, the fact that 
the committee was authorized to fill vacancies, and such further 
information as is required to be given in an original certificate 
of nomination, The certificate so. made shall be executed and 
sworn to in the manner prescribed for the original certificate of 
nomination, and shall, upon being filed at least eight (8) days 
before election, have the same force and effect as an original 
certificate of nomination.” (Compiled Statutes 1897, ch. 26, sec. 
138, or section 13, Australian Ballot Law.) 
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ORIGINAL application for mandamus to compel the 
county clerk of Nuckolls county to insert in the official 
ballot the name of a candidate selected by the republican 
county central committee to fill a vacancy on the ticket 
nominated by the republican county convention. Writ 
allowed. 


Cole & Brown, for relator. 
G. W. Stubbs, contra. 


Harrison, C. J. 


In a relation in an action of mandamus in which an 
order to the county clerk of Nuckolls county to place the 
name of Joseph Patterson, as nominee of the republican 
party for county commissioner of the first district of 
Nuckolls county, on the ballot, for the use of voters at the 
next regular election was asked, it was alleged, and for 
the purposes of the application admitted, that on August 
5, 1898, during a session of a county convention of the re- 
- publicans of Nuckolls county, there were nominated can- 
didates for the several county offices to be filled by selec- 
tion to be made by the voters at the ensuing regular 
election. Of the condidates then nominated was Joseph, 
Patterson to canvass for the office of county commis- 
sioner for the first district of said county. Of the pro- 
ceedings of the convention there was a resolution intro- 
duced and carried that the republican county central 
committee be empowered to fill all vacancies in the re- 
publican ticket which might.occur. The chairman and 
secretary of the convention filled out and filed with the 
county clerk a purported certificate of the nominations 
of the convention, but, through carelessness, failed to 
include therein the name of Joseph Patterson, and 
omitted mention of the office for which he was selected 
as a candidate. When it became known to the persons 
interested that the certificate filed with the county clerk 


586 NEBRASKA REPORTS. [ Vou. 56 


State v. Clark. 


was not effective of its purpose as to the one nomination, 
it was too late to do otherwise than to call the county 
central committee to assemble and fill the place on the 
ticket for which the name of no person had been certified 
as the nominee of the convention. The committee met 
and named Joseph Patterson for the place, and the action 
was certified by the chairman and secretary of said body, 
and the certificate filed with the county clerk at least ten 
days prior to the date of election. The action of the com- 
mittee was to comply with its construction of the re- 
quirements of the provisions of sections 1388 of chapter 
26, Compiled Statutes 1897, or section 13 of what is styled 
the “Australian Ballot Law,” which reads as follows: 
“Should any person so nominated die before election 
day, or decline the nomination, as in this act provided, 
or should any certificate of nomination be insufficient or 
inoperative, the vacancy or vacancies thus occasioned 
may be filled in the manner required for original nomina- 
tions. If the original nomination was made by a party 
convention which had delegated to a committee the 
power to fill vacancies, such committee may, upon the 
occurring of such vacancies, proceed to fill the same. | 
The chairman and secretary of such committee shall 
thereupon make and file with the proper officer a certifi- 
cate setting forth the cause of the vacancy, the name of 
the person nominated, the office for which he was nomi- 
nated, the name of the person for whom the new nominee 
is to be substituted, the fact that the committee was au- 
thorized to fill vacancies, and such further information 
as is required to be given in an original certificate of 
nomination. The certificate so made shall be executed 
and sworn to in the manner prescribed for the original 
certificate of nomination, and shall, upon being filed at 
least eight (8) days before election, have the same force 
and effect as an original certificate of nomination.” 

The sole contention for the respondent was that there 
was not a vacancy within the import of the section 
quoted above; hence he was not required in the prepara- 


VOL. 56] SEPTEMBER TERM, 1898. 587 


McIntyre v. Union P. R. Co. 


tion of the ballot to notice the certificate, and to put the 
name of Joseph Patterson thereon as a nominee for pub- 
lic office. While, by a labored effort in that direction, 
or by some refined reasoning for the purpose, doubtless 
the vacancy which existed in the roll of republican nomi- 
nees when Joseph Patterson was nominated by the 
county central committee might be argued to be one 
which was not within the terms or meaning of the por- 
tion of the section of the election law which we have 
quoted, when the words employed are given their plain, 
ordinary significance, it appears that it is just such a 
vacancy as was in contemplation of the lawmakers in 
the enactment of said section. The county convention 
had made a nomination for the office of county commis- 
sioner, and its chairman and secretary, to whom was 
committed, both by the convention and the law on the 
subject, the work of preparation and filing the necessary 
certificate of the work of the convention in making nomi- 
nations, so negligently or inattentively did it that the 
certificate was insufficient to show the complete results 
in nominations, and was so rendered inoperative as to 
the one herein in question, and there was thus created 
a vacancy in the nominations, clearly within the ordinary 
signification of the words employed in the section of the 
Australian Ballot Law to which we have referred. (See 
People v. Hartley, 170 Il. 370.) 
WRIT ALLOWED. 


Seneca B. McINryrp v. UNION Pactric RAILWAY 
COMPANY. 


Fitep NOVEMBER 17,1898. No. 8456. 


1. Instructions: ASSIGNMENTS OF Error. An assignment of error in 
the motion for a new trial relative to giving instructions must 
be specific as to each. If en masse, and determined without force 
as to one, the assignment may be overruled, 
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2. Carriers: NEGLIGENCE: ACTION BY SHIPPER FOR VALUE OF Horsek: 
VERDICT FOR CARRIER. The verdict held not contrary to the evi- 
dence, nor open to the objection that there was not sufficient in 
the evidence to support it. 


Error from the district court of Douglas county. 
Tried below before Kuyson, J. Affirmed. 


Martin Langdon, for plaintiff in error. 
W. &. Kelly and EB. P. Smith, contra. 


HARRISON, C. J. 


The defendant contracted to safely transport for 
plaintiff eleven stallions from Jersey, Colorado, to Mc- 
Camon, Idaho, and during transit one of the horses died, 
it was alleged, through the carelessness and negligence 
of the company, its agents and employés. The particular 
allegation of the petition relative to carelessness and 
negligence was as follows: “That on the day of 
January, 1891, at Rawlins Station, in the state of Wy- 
oming, the defendant, as such corporation and common 
carrier, by and through its agents and servants, so care- 
lessly and negligently ran, managed, and operated its 
locomotive engine, and the cars upon which said stallion 
was being transported, that the said cars collided with 
and ran against other cars and obstacles upon said de- 
fendant’s roads, which were under its control, with lo- 
comotive and cars aforesaid, by reason whereof said cars 
were broken to pieces and wrecked; and by reason of 
said carelessness and negligence on the part of said de- 
fendant, its agents, servants, and employés, said stallion 
was killed, without any fault or negligence on the part of 
plaintiff.” The contract of shipment was one in which it 
was provided that some person for the shipper should 
accompany and have, in certain matters, charge of the 


live stock, and care for it. In the answer appeared the 


Seva, Lait 


following statement: “Further answering, the ..id de- 
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fendant states on information and belief that when the 
said horse was placed in the said car it was fraudulently 
represented by the said plaintiff to be sound and in 
good health, whereas the said horse was at that time 
sick and diseased, without the knowledge of said defend- 
ant, and that by means of said representation the said 
plaintiff obtained said transportation of said horse so 
as aforesaid, which he could not and would not have 
obtained from the said defendant had said facts been 
known, and not been willfully and fraudulently con- 
cealed from the said defendant.” In a trial of the cause 
to the court and a jury the defendant was given a verdict 
and judgment, and the plaintiff has prosecuted error pro- 
ceedings to this court. 

One argument is based upon alleged errors of the trial 
court in giving instructions of its own motion. In the 
assignment in the motion for a new trial these errors 
were grouped, and of the instructions embraced therein 
at least three were without error. This being deter- 
mined, no further examination of this argument is nec- 
essary, or will be made. (Dempster Mill Mfg. Co. v. First 
Nat. Bank of [oltdivege, 49 Neb. 321, and cases cited.) 

It is argued that the verdict was contrary to the evi- 
dence, and not sustained by sufficient evidenice. A close 
examination of the evidence discloses that by it it was 
left questionable or probably in doubt whether the ani- 
mal received any injuries in the manner alleged in the 
petition, from which its death resulted; and it also pre- 
sented conditions or facts from which allowable infer- 
ences might be drawn, and the death of the horse be at- 
tributable to a cause other than the alleged injuries, and 
one with which the company could in no manner or de- 
gree be chargeable,—t. ¢., a sickness or disease of the 
horse, These were matters the settlement of which were 
(lirectly within the province of the jury, and, with the 
eoncurrent conditions of the evidence such as we have 
just outlined, we do not feel warranted in saying that 
the decision, as embodied in the verdict, should be set 


590 NEBRASKA REPORTS. [ Vou. 56 


Omaha Nat. Bank vy. Robinson. 


aside as either contrary to the evidence or not sustained 
by sufficient thereof. The judgment must be 


AYFFIRMED. 


OMAHA NATIONAL BANK Vv. E. A. ROBINSON. 
FireD NOVEMBER 17,1898. No. 8458. 


1. Evidence: Review. The admission of immaterial evidence will, if 
prejudicial, work a reversal of a judgment. 


2. —: Hanrmirss Error. Errors in admission of evidence 


or giving instructions which were not prejudicial to the rights 
of the complainant are not cause for reversing a judgment. 


3. Attachment: WronGrcl SrizunE: RATIFICATION BY PLaINdFF. If, 
in an attachment in which the goods of a stranger to the suit 
have been taken and sold under the writ, the plaintiff, with 
knowledge of the true ownership of said goods, receives the pro- 
ceeds of the sale, it constitutes a ratification of the levy. Cole 
v. Hdwards, 52 Neb. 711, followed. 


Error from the district court of Douglas county. 
Tried below before Frercuson, J. Reversed. 


Hall & McCulloch, for plaintiff in error. 
Gregory, Day & Day, contra. 


HARRISON, C. J. 


The firm of Edholm & Aiken was, during a portion. of 
the month of January, 1890, and some years prior 
thereto, conducting a retail jewelry business in Omaha, 
and on the 18th of said month the bank, plaintiff in error 
herein, commenced an action against the firm to recover 
the amount of an indebtedness of the firm to the bank, 
and procured therein the issuance of a writ of attach- 
ment, which was levied on the stock of jewelry of the 
firm, inclusive of certain chains, etc., ownership of which 
was subsequently asserted by the defendant in error 
herein. At the time of the levy of the writ these purticu- 
lar articles were attached to or contained in what are 
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styled in the record “Canton flannel rolls,” and were 
during business hours unwrapped or unrolled, and dis- 
played in stock, and during hours when the store was 
closed or of nights kept in the safe. Defendant in error 
claimed that these goods were sent to Edholm & Aiken 
as samples, or “memorandum goods,” or goods on selec- 
tion, to be examined, such as were chosen to be retained 
by the customer and the others returned to the party 
from whom received and in whom the title remained un- 
til a report was made ofthe selections. These goods were 
sold under the levy of the process of attachment, and the 
proceeds applied in payment of the debt for the enforce- 
ment of which the writ had been issued, and the defend- 
ant in error instituted this action to recover of the bank 
their value, and as the result of a trial of the issues 
joined was awarded a judgment. 

One of the issues of the litigation was whether the 
chains, etc., had been sold to Edhiolm & Aiken or sent to 
them on selection; and another was, did the bank ac- 
tively direct the levy of the writ of attachment, and on 
these particular goods, or, if not, did it ratify the act 
of the officer in making the levy? 

One of the alleged errors which is presented for plain- 
tiff in error is in regard to the admission of testimony. 
In the appraisal of the goods levied upon a list of the 
articles was made which covered several pages of the 
paper used. Some of the pages were numbered and 
others were lettered, and the ascertainment of the reason 
for changing from numbers to letters for some of the 
pages of the inventory was made the subject-matter of 
interrogatories to a witness for defendant in error. This 
drew out in the answers, or the answer to the question 
to which the witness was finally allowed to voice a re- 
sponse, that it was done to separate in the list the goods 
which were supposed to belong to Edholm & Aiken from 
those that were supposed to be memorandum goods. We 
have given almost, if not quite, the exact language of the 
witness,—exact in the portions material to our inquiry. 
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It appears that rumor or information of ‘some sort had 
come to the deputy sheriff who had the appraisal in 
charge, and the parties who were called and acted as ap- 
praisers, that the goods in flannel rolls might possibly be 
claimed by a person other than the firm, the defendant in 
the attachment; and to preserve in the list the identity of 
the particular articles, the pages were lettered to distin- 
guish them from the other pages of the inventory of the 
general stock, which were numbered. The deputy sheriff 
gave testimony in the case at bar that they—he and the 
other parties appraisers—had no knowledge of probable 
or possible claims of ownership in a person or persons 
other than the firm except what was derived from hear- 
say. The list made during appraisement, its particular 
arrangement of pages, or their designations by letters 
or numbers, in whole or in part, or the reason for each 
or all, were wholly without importance or materiality 
to the issues on trial, and, by the admission of the testi- 
mony of which complaint is made, there was placed be- 
fore the jury the rumors or hearsay on a vital point of 
litigated matters, and with a direct bearing on a ques- 
tion as to which there was much to bear out the conten- 
tion of cither party and it was well calculated to work 
prejudicially against the rights of the complainant. 

It is also urged that there was an error committed in 
the admission of the testimony of a witness to the effect 
that the goods, the damages for the wrongful appropria- 
tion of which were sought in this action, were not sold 
to Edholm & Aiken, but forwarded to the firm as samples 
or on selection, when it appeared that it was doubtful 
whether the witness had a personal knowledge in rela- 
tion to the matter, or other than that derived from hear- 
say. The allowance of this testimony to be given was, 
we think, probably an error, but if so, it worked no 
prejudice to the rights of the complaining party. 

At the time of the issuance and levy of the writ of at- 
tachment in the suit by the bank against the firm of 
Edholm & Aiken, or on January 18, 1890, it appeared 
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that D. E. Thonipson was either in possession or claimed 
the right of possession of the stock of jewelry under and 
by virtue of a chattel mortgage executed and delivered 
to him by the firm, and the sheriff, as was his right, under 
such circumstances, demanded an indemnity bond, and 
one was given by the bank which contained a recitation 
of the reason for its being executed and delivered,—. e., 
that “one D. E. Thompson claims said stock by virtue of 
a chattel mortgage and claims to have ‘had possession at 
the time said sheritf took possession under said writ.” 
It is also disclosed by the evidence that said bond was 
executed and delivered prior to any assertion of a claim 
of ownership of any of the goods by or for the defendant 
in error. The indemnity bond was offered in evidence 
for defendant in error and was received over the objec- 
tion for the bank, the ground of the ruling at the time 
of its reception being stated by the court as follows: 
“Well, I will veceive it for that one purpose only, as 
tending or not tending, as the case may be (counsel may 
discuss that question),-whether or not there is any ratifi- 
cation of the act of the sheriff, or authorization by the 
bank of the act of the slieriff in attaching the property; 
that is all,—showing no liability on the bond but simply 
the one fact,—and it is a matter for the jury to say from 
all the facts in the case. For that purpose I will receive 
it.” 

At the time the bond was given the defendant in error 
was not claiming any of the property which had been at- 
tached. He was not in the contemplation of the parties. 
The bond was made for the purpose of indemnifying the 
officer against the claim of Thompson, and cannot be 
said to have been a ratification of the levy with any 
other conditions than were then elemental of it and 
known, or with any other claims than were then existent 
against it and known. It was established by the evidence 
that the bank did not give directions in regard to the 
levy, did not designate any goods upon which it should 
be made, but that it was delivered to the officer to be 

42 
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levied on the property of Edholm & Aiken. It has been 
said: “When an officer is directed to serve a writ and 
there is a reasonable doubt that the title to the property 
is in the defendant, the officer may demand an indemni- 
fying bond from the creditor before he levies upon the 
property, and, if such bond of indemnity is not given, the 
‘officer is under no obligation to make a levy on the prop- 
erty. Where the defendant’s property in the goods is 
disputed, the sheriff has a common-law right to require 
indemnity before seizing the property. When the prop- 
erty which the officer is directed to seize is not in posses- 
sion of the defendant, but is in possession of a third per- 
son, and there is reason to doubt that the defendant owns 
such property, the sheriff may lawfully require a bond 
of indemnity before he makes the attachment. If the 
property is attached without any controversy as to the 
title and is afterward claimed by a third person, the 
officer may then demand a bond of indemnity before he 
proceeds any further.” (1 Shinn, Attachment sec. 203.) 

It is clear that the bond in question here was not given 
with a view to any claim of defendant in error to the 
goods upon which the writ was to be levied; hence it 
cannot be said that the giving of the bond was in effect 
a direction of a levy on his goods. It was not executed 
as a part of a specific direction to do something of which 
the bank had ne knowledge. It was asked to be given 
because of the claim as it stated of D. E. Thompson, and 
executed in response to such request. It seems clear 
that the indemnity bond furnished no evidence to estab- 
lish a direction by the bank of the levy of the attach- 
ment writ on the property of defendant in error, or of a 
ratification by it of such a levy; hence it was error to 
admit it, and one well calculated to be harmful to the 
rights of the plaintiff in error. 

It is further argued in this same connection that this, 
if an error, was without prejudice, for the reason that 
there was undisputed testimony of a demand for defend- 
ant in error on the bank to release the levy on these 
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goods, which was refused. The testimony on this point 
shows a demand on the cashier of the bank, not for a 
release of the levy, but a surrender of the goods to the 
attorney for defendant in error. The cashier referred the 
attorney to the counsel for the bank with the remark 
that whatever they did would be all right. A demand 
was then made on counsel for not a release of the levy 
but again that the goods be given to attorney for de- 
fendant in error, and this was refused on the ground that 
the goods could not be delivered to defendant in error 
as they were claimed by D. E. Thompson, and the bank 
would be answerable to him if it gave the goods to a 
third party. A refusal of a demand of the true owner 
and with knowledge of such ownership to release the 
levy would have constituted a ratification. (Cole v. Hd- 
wards, 52 Neb. 711.) But not so a refusal of a demand 
to deliver the goods to the party; but with full knowledge 
of the claim of ownership of the goods by defendant in 
error the bank applied for an order for their sale and re- 
ceived it. The sale was made and it received the pro- 
ceeds. This, if the ownership was as claimed, would be 
an adoption or ratification of the act of levy. (Cole v. 
Edwards, supra.) This last being true, the error in the 
adinission of the bond was without prejudice. 

There is a criticism in the argument of some of the in- 
structions given, the basis of it being that in each the 
trial court essayed to embrace all elements necessary 
to a verdict favorable to a designated party and omitted 
a material one. If taken literally, and out of the econ- 
nection in which given, each of the said instructions may 
be said to be open to the objection urged against it; but, 
in view of the circumstances and facts developed in evi- 
dence, and when read as they were in connection with 
the other instructions, it hardly seems possible that any 
one would or could misunderstand them or fail to catch 
their true import, and we doubt whether the technical 
errors committed—the subject of the complaint—could 
alone be enough to work a reversal of the judgment. We 
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do not deem it best at this time to discuss the sufficiency 
of the evidence to sustain the verdict. The question of 
the defendant in error’s ownership of the property was 
a question for the jury, and there was testimony admitted 
which, we have hereinbefore stated, should have been 
excluded. The judgment is reversed and the cause re- 
manded. 
REVERSED AND REMANDED. 


GEORGE A, HOPKINS vy. WASHINGTON COUNTY. 
Finen NOVEMBER 17,1898. No. 8441, 


1. Order on Debtor: AccErTsANCE. An order by a ereditor in favor of 
a third person on the debtor to pay to the third person a portion 
of an entire debt is inoperative in law if without the acceptance 
or cohsent of the debtor. 


2. Forms of Action. The distinction between Jaw and equity is not 
abolished in this state. Section 2 of the Code of Civil Procedure, 
however, provides that there shall be but one form of action, 
ealled a “civil action,” in whieh rules of law or doctrines of equity 
may, under proper pleading and proper states of facts, either 
or both be enforced. 


FERRoR from the district court of Washington county. 
Tried below before Krysor, J. Affirmed. 

Horton & Blackburn and Richard S. Morton, for plaintiff 
in error. 


Clark O’Tfanton and W. H. Munger, contra. 


Harrison, C. J. 


During the course of erection under contract, the vari- 
ous stipulations and conditions of which we need not 
particularly notice of a court house for Washington 
county, Richards & Co., the contractors, had purchased 
of the Paxton & Vierling Iron Works material to be used 
in the performance of the work, and in the transaction 
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of the furnishing and sale of such material, and evi- 
dencing a portion or all of the indebtedness thus created, 
Richards & Co. executed and delivered to the Paxton 
& Vierling Iron Works promissory notes, which were 
duly assigned to the plaintiff herein, and it is alleged in 
the petition in the action “That, to secure said notes as- 
signed to said plaintiff as aforesaid, said Richards & Co. 
delivered to him an order bearing date May 15, 1891, 
‘signed by them and drawn on the county supervisors of 
said Washington county for the sum of $1,000 (a copy 
of said order is hereto attached, marked ‘Exhibit B,’ and 
made ‘part thereof); that at the time said order was de- 
livered to said plaintiff said county was largely indebted 
to said Richards & Co.; that on the 19th of May, 1891, 
said plaintiff filed said order with the county clerk of 
said county; that on the 14th of July, 1891, and also 
on the 22d of August, 1891, said county supervisors re- 
fused to recognize said claim as evidenced by said order, 
by two certain resolutions, copies of which are hereto 
attached and marked ‘Exhibit C and D.’” It was also 
of the allegations of the petition “That prior to the 15th 
of May, 1891, said Richards & Co. had at request of said 
Washington county purchased material and furnished 
labor and built and constructed for said Washington 
county a court house at Blair, said county, and that there 
was on said 15th of May a large amount due and owing 
from said Washington county for said labor and material 
furnished and for the construction of said court house.” 
A demurrer to the petition was overruled, and the de- 
fendant answered. In the answer it was alleged that 
due and written notice, as required by law, was given 
plaintiff of the refusal of the county board to recognize 
his claim. Tor the plaintiff a reply was filed in which 
a statement was made relative to the time of the full ac- 
crual of the indebtedness of the county to Richards & 
Co., on which considerable stress is laid in the argument 
for the plaintiff, but this allegation was of such nature 
that,—under the rules of pleading,—appearing in a re- 
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ply, it must be deemed controverted as upon direct de- 
nial. (Code of Civil Procedure, sec. 184.) A jury was 
waived and the cause tried to the court and, following 
the findings, a judgment was rendered for the county. 
There is no bill of exceptions; hence we are without the 
evidence adduced at the trial. 

In error proceedings on behalf of the plaintiff it is 
urged that the judgment is contrary to the rules of law 
applicable to and governable of the conditions and rela- 
tive rights of the parties which arose from the transac- 
tions in question; also, that the only issuable matter in 
the controversy was that of the giving notice of the re- 
jection of the order by the board. It is further argued 
in this connection that when it was determined by the 
trial judge, as it was in one finding, the notice was not 
given, the plaintiff became entitled to a judgment, as 
it had been settled by the overruling of the demurrer 
by one of the judges of the district in which the cause 
was pending that the excuse which plaintiff had pleaded 
for not sooner taking an appeal from the action of the 
county board was forceful and sufficient, and this ruling 
could not be annulled or rendered ineffective by the dif- 
ferent decision of the question by another judge of the 
same district at any subsequent stage of the proceedings. 
To what we deem a proper disposition of the controversy 
the decision on the demurrer, or the question of notice, 
is not a necessary element of discussion, and we need not 
further refer to it. 

In relation to what matters were for trial in the dis- 
trict court it may be said that the record discloses that 
the plaintiff seems to have thought there were others 
than be now asserts was the only one; for in a demand 
for special findings there were several questions of fact 
incorporated, one of which was “whether at the date of 
the execution and filing of said order the defendant was 
indebted to Richards & Co.,” and to this the trial court 
gave a negative answer, on the ground that at the time 
of the order and the board’s action in respect thereto 
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there had been no certificate of a supervising architect 
of the building that any sum was due the contractor and 
maker of the order; but aside from any otber things 
which are disclosed by the record is one which arises 
from the order, coupled with some other facts which 
fully appear. .The order was as follows: 
“OMAHA, NEB., May 15, 1891. 
“To County Commissioners, Washington Co., Blair, Ne- 
braska—D©rEArR Sms: Please pay to the order of George 
A. Hopkins the sum of $1,000 and deduct the same from 
the amount due on the contract. 
“Yours, etc., RicHarDs & Co.” 


There were several other like assignments of or orders 
for payments of parts of any sum which might be due 
Richards & Co. to different persons; also one in favor 
of a bank,—all of which received at the hands of the 
county board similar treatment to that accorded the one 
in suit. It also appeared that in an action by Richards 
& Co. against the county judgment had been rendered 
for the balance due the former, and in a suit by parties 
who had furnished material used in the erection of the 
court house and laborers in the construction thereof, 
for such purpose the amount of such judgment had 
been taken and by order of the court distributed. The 
order herein involved was but for a portion of the 
amount, if anything, then due Richards & Co. from the 
county, and, without the consent or acceptance of the 
latter, was invalid. This is on the ground that the cred- 
itor may not split up a single cause of action into many, 
thus subjecting the debtor to a multiplicity .of suits, and 
to many complications, embarrassments, and responsibil- 
ities not within the purview of or contemplated in the 

- original contract. (8 Am. & Eng. Ency. Law [2d ed.] 
pp. 1069, 1070; German Fire Ins. Co. v. Bullene, 51 Kan. 
764, 83 Pac. Rep. 467; Welch v. Mayer, 36 Pac. Rep. 
[Colo.] 613; Snedden v. Doerffier, 39 Pac. Rep. [Colo.] 68.) 
This is the rule at law; and the reason for it which we 
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have stated was, as we have set forth, present and of 
force in the transactions with which we have to deal 
herein. We are not unmindful of the rule in equity that 
where a creditor gives to a third person an order on a 
debtor for a definite part of the debt, it will constitute 
a valid equitable assignment pro tanto which will be en- 
forced by a court of equity, or in an equitable action, and 
that this doctrine is recognized in many jurisdictions in 
the law courts. (8 Am. & Eng. Ency. Law [2d ed.] p. 
1070, and notes.) In this state there is but one form of 
action, to be called a “civil action,” (Code of Civil Proced- 
“ure, sec. 2); but the distinction between law and equity 
js not abolished. There is one form of action, in which 
either relief may be sought and obtained; and if the facts 
pleaded and proved demand, the rules of either law or 
equity, or both, may be enforced. (Turner v. Althaus, 6 
Neb. 54; Wileor v. Saunders, 4 Neb. 569; Cropsey v. Wig- 
genhorn, 3 Neb. 108. ) But the case at bar is an action 
at law in all its elements, by its pleadings and facts, and 
calls for the enforcement of the rule at law. What rule 
might have been enforced had the pleadings, issues, and 
facts been different, we need not decide, The judgment 
must be 
AFFIRMED, 


Mary McCLELuAN v. JOHN HEIN ET AL. 


FILep NOVEMBER 17, 1898. No. 8376. 
1. Witnesses: Cross-EXAMINATION: Exceptions. An exception in re- 
lation to the allowance of improper cross-examination of a wit- 
ness examined, and determined not well taken. 


2. Rulings on Evidence: Discrerion or Court. Where testimony is 
received without objection, and a motion is made to strike it out 
on the ground of its incompetency, what disposition shall be 
made of the motion is a matter discretionary with the court. 
(Gran tv. Houston, 45 Neb. 813.) 


3. Erroneous Admission of Evidence: HArwLEss Error. The admis- 
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sion of incompetent or immaterial testimony furnishes no grourd 
for the reversal of a judgment, if it was not prejudicial to the 
rights. of the complaining party. (Hanover Fire Ins. Co. v. Slod- 
dard, 52 Neb. 745; Graham v. Frazicr, 49 Neb. 90; Leightmire v. 
Hunteman, 42 Neb. 119.) 


4. Trial: EviprncE: DiscRETION oF Court: REview. The request of 
the plaintiff, who has closed the evidence in chief after the intro- 
duction of rebuttal evidence has been reached and is in progress, 
to be allowed to return to the evidence in chief, open that branch 
of the trial, and adduce further evidence therein, is within dis- 
cretion of the trial court, and unless its ruling thereon is ac- 
companied by an abuse of such discretion, it can furnish no rea- 
son for a reversal of the judgment. 


REBUTTAL Eviprencr. Strictly correct practice requires 
rebuttal evidence to be confined to that which explains, dis- 
proves, or counteracts the evidence introduced for the adverse 
party, but evidence which would have been proper in chief or 
corroborative of portions of the evidence in chief, which is also 
pertinent in rebuttal, may, is the discretion of the trial court, 
be admitted in rebuttal. 


6. Erroneous Instructions: HarwLess Error. That an instruction is 
given which is not applicable either to the issues or evidence will 
not work a reversal of a judgment if the rights of the complain- 
ing party were not prejudiced. 


7. Instructions: Excrprions. The exception to a portion of the in- 
structions as a “paragraph” held entirely proper, and the portion 
to which reference was made to clearly come within the meaning 
of the word used. 


8. Failure to Mark Instruction “Given”: REVIEW. That the trial 
court omitted to write the word “given” on the margin of a num- 
bered portion of its charge to the jury is no sufficient reason for 
the non-consideration by this court of the exception of the de- 
feated party to such instruction, if it appears from the record 
that the instruction was in fact part of the charge. 


9, Intoxicating Liquors: SALE: Damwaces. Under the provisions of our 
statute in regard to damages caused by furnishing intoxicating 
liquors, it is not necessary that the liquor furnished, or any re- 
sultant intoxication, should be the sole or even principal cause 
of the damages. It is sufficient if it contributes to produce the 
injuries. (Cornclius v. Hultman, 44 Neb. 441; MeClay v. Worrall, 18 
Neb. 44.) 


. 


Error from the district court of Madison county. 
Tried below before SULLIVAN, J. Itcversed. 
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F. M. Cookingham and S. O. Campbell, for plaintiff in 
error. 


Reed & Gross, contra. 


TIARRISON, C. J. 


Mary McClellan, in her own behalf and as next friend 
for her minor children, commenced this action in the dis- 
trict court of Madison county against John Hein, a li- 
censed dealer in intoxicating liquors in the town or city 
of Madison, and the co-defendants, his sureties on his 
bond as such dealer, to recover damages alleged to have 
been suffered by plaintiff as occasioned by reason of the 
intoxication of her husband produced by liquors procured 
of the principal defendant, John Hein, in his saloon or 
place of business. It was pleaded that the intoxication, 
the cause of the damages, was of date December 31, 1892, 
and in this connection it was further stated: “That on 
the said 31st day of December, 1892, while so intoxicated 
as aforesaid, the said Edward D. McClellan undertook to 
drive his team of horses attached to a sled to his home, 
about fifteen miles distance from said city of Madison; 
that immediately upon starting from said city of Madi- 
son, said horses became nervous and frightened, and by 
reason of his said intoxication said Edward D. McClellan 
was unfit and unable to drive, manage, or control said 
horses, and in consequence thereof, said horses ran away, 
throwing said Edward D. McClellan with great force. 
upon the ground, dragging him a great distance over 
rough and frozen ground, over logs and cross-walks, 
whereby hi's face was crushed and bruised, his upper jaw 
badly crushed, his lower jaw fractured in two places, 
his nose broken, and his spine injured; that by reason 
of his said injuries the said Edward D. McClellan is un- 
able to breathe through his nostrils, and is unable to 
chew or masticate sufficient food to nourish him, and is 
permanently injured and totally disabled for the per- 
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formance of any labor whatever.” The damages asserted 
were loss of means of support for the family. 

The answer for the principal defendant consisted of an 
admission of the facts that he was a licensed liquor 
dealer in Madison, had given the bond as alleged in the 
petition, and that on or about the 31st day of December, 
1892, the husband of Mary McClellan, Edward D. McClel- 
lan, had met with an accident and been injured, but it 
was alleged that such injuries resulted from a negligent 
and careless attempt on his part to drive a somewhat 
wild and unmanageable team of horses attached to a 
sled, of which many portions, and more especially the 
particular and immediate ones of the attachment or 
hitching of the horses, were ‘so defectively constructed 
and unfit for the purpose as to be very unsafe; that when 
McClellan started from the city to his home, on the day 
mentioned, by reason of his carelessness in driving, a 
portion of the gearing to which the horses were hitched 
failed of its purpose, the team became frightened and 
ran away, and McClellan received the injuries the sub- 
ject of complaint in the petition. It was denied that 
any liquor was obtained on said day of John Hein or in 
his place of business by Edward D. McClellan. The per- 
imanency of the injuries was also denied. For the bonds- 
men the answer was a general denial as to all the allega- 
lions of the petition, except the execution of the bond, 
which was admitted. 

The trial judge stated to the jury in the instructions, 
and we think correcily, that the disputed questions were: 
Was the intoxication of McClellan at the time of the 
injuries of the occasioning causes of the accident in 
which they were received? If he was intoxicated at the 
time, did the defendant Hein sell or furnish to him any 
of the liquor which caused or contributed to such condi- 
tions? Has the plaintiff suffered damages-by reason 
of such injuries? There was also a statement in the in- 
structions that all questions of litigation except the 
three, reference to which by the court we have just 
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quoted, were either admitted or conclusively proven. 
The trial resulted in a verdict and judgment for defend- 
ants, of which the plaintiff asks a reversal. 

In one assignment of error the complaint is of the 
allowance, in certain designated questions asked of Ed- 
ward D. McClellan, of an improper cross-examination. 
In the argument in this court we are directed on this sub- 
ject to pages 43 and 44 of the bill of exceptions. In the 
petition in error the eighth interrogatory on each of said 
pages is the one designated, and the only one to which 
objection was interposed. Of the one on page.43 it must 
be said it was an inquiry on an entirely different branch 
of the case than is indicated in the argument, and more- 
over it was not an improper question. In regard to the 
one on page 44, suffice it to say that it was not objected 
to as improper cross-examination. 

Another subject of argument is that there was ad- 
mitted testimony in respect to negotiations for a settle- 
ment between Edward D. McClellan and the proprietor 
of a saloon other than Hein, and at whose place of busi- 
ness it was claimed McClellan procured some of the 
liquor he drank on December 31. The greater portion of 
this testimony was received without objection, but it 
was moved that all of the testimony of the witnesses who 
gave it, on this subject, be stricken out, which motion was 
overruled. Whether it should sustain the motion to 
strike out was discretionary with the trial court, and 
naught but an abuse of such discretion would call for a 
reversal of the judgment. (Gran v. Houston, 45 Neb. 813.) 
This testimony, we think, was wholly immaterial; but, 
in view of the issues and the manner they were presented 
by the instructions for the consideration of the jury, it 
dloes not seem probable or possible that any prejudice 
did or could result to the rights of the complainants 
through its reception, and the assignment of error must 
be overruled. (Hanover Fire Ins. Co. v. Stoddard, 52 Neb. 
745; Graham v. Frazier, 49 Neb. 90; Rightmre v. Hunte- 
man, 42 Neb. 119.) 
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Duis the rebuttal there were called for plaintiff 
two witnesses, from whom it was sought to elicit that 
they had been in Hein’s saloon on December 31, had seen 
Edward D. McClellan there, and that he was then and 
there, and by Hein or some one acting for him, furnished 
with intoxicating liquors. An objection that it was im- 
proper, in rebuttal to the interrogatory to each of said 
witnesses, in answer to which the testimony we have just 
outlined would have been responsive, was sustained for 
plaintiff. It was then asked that she be allowed to 
open the case in chief and introduce the testimony of 
these witnesses. This request was denied and the action 
of the trial court in this regard was assigned for and is 
argued as error. 

Whether the plaintiff should be allowed in further- 
ance of justice to open the case and introduce the fur- 
ther testimony offered was discretionary with the trial 
court, and to work a reversal of the verdict and judgment 
there must have been an abuse of discretion elemental 
of the ruling. (Omaha Real Estate & Trust Co. v. Kragscow, 
47 Neb. 592.) The matter offered was corroborative of 
one point in the case in chief of plaintiff,—4. ¢., the ques- 
tion of whether Edward D. McClellan obtained any in- 
toxicating liquor in Hein’s saloon on December 31, and 
could all have been properly introduced as part of the - 
plaintiff’s evidence in chief; but it was also directly con- 
tradictory of testimony on the same point introduced for 
the defendants, and might properly, and without an abuse 
of the discretion of the trial court, have been received 
in rebuttal, and without error. (8 Ency. Pl. & Pr. 132; 
Goodman v. Kennedy, 10 Neb. 270.) But when the issues 
in litigation are considered in this connection, and that 
there were two vital branches thereof, a determination of 
either of which, independently of the other, favorably to 
the contention for defendants, must lead to a verdict in 
their favor, it becomes apparent that it cannot be 
soundly asserted that the ruling here was prejudicial; 
and this view is strengthened by the proposition that the 
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trial court has everything and everybody connected with 
the trial before it, and in many things, among which is 
the direction of the course and the mode of the conduct 
of the trial, must be allowed to determine what is proper 
and just, and without a clear abuse of the right or power, 
its decision should not be vacated. It follows that this 
assignment is unavailing. 

It is argued that the court erred in giving in charge to 
the jury instructions numbered 2 and 8 requested for de- 
fendants. As we view the case, if it be conceded that 
these instructions were not applicable to the issues or 
evidence, and they probably were not, yet it must be 
said that it is evident no prejudice resulted from their 
giving, and no reversal of the judgment can be claimed 
successfully. (Burlington & M. R. R. Co. v. Gorsuch, 47 
Neb. 767.) 

An attack is made upon an instruction numbered 7 of 
the court’s charge to the jury. he instruction was in 
the following terms: “If you find from the evidence that 
the accident in question would have happened whether 
plaintiff was drunk or sober, then, of course, the plaiatiff 
cannot recover, and your verdict should be for the de- 
fendants; but if you find from the evidence that McClel- 
lan was intoxicated, and that the accident would not 
have happened but for that fact, and that the plaintiff, 
or her children, have been injured in their means of sup- 
port, then and in that case you should find for the plain- 
tiff, provided you further find that the defendant Hein, 
at his saloon in Madison, Nebraska, sold or furnished 
said McClellan any of the liquor that caused or contrib- 
uted to his intoxication.” 

Before examining the questions raised in regard to the 
instruction we must notice some objections to the con- 
sideration of the exception, and assignment of error, un- 
der which this complaint is made, which have been pre- 
sented in argument for defendants. The exception was 
as follows: “Plaintiff excepts ‘to the seventh paragraph 
of the instruction given on court’s own motion.” Im- 
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mediately after the close of the instructions the same 
matter was stated in substance and the word “para- 
graph” was employed in the same connection. In the 
assignment of error in reference to the same subject- 
matter in the motion for a new trial, likewise in the peti- 
tion in error, the same term was used. It is urged for de- 
fendants that this word “paragraph,” if given its true 
meaning, and applied to the charge of the court, would di- 
rect us to a portion thereof numbered “5,” and not to what 
was by the court indicated as “7.” There is quoted in the 
-brief the definition of “paragraph” as given in “Web- 
ster’s International Dictionary,” as follows: “A dis- 
tinct part of a discourse or writing; any section or subdi- 
vision of a writing or chapter which relates to a particular 
point, whether consisting of one or -many sentences. 
The division is sometimes noted by the mark [{]], but usu- 
ally, by beginning the first sentence of the paragraph on 
a new line and at more than the usual distance from the 
margin.” Contrary to the conclusions at which counsel 
arrive from the application of this definition to the mat- 
ter in hand, we think the arrangement made by the court, 
and the portion of its charge numbered “7,” clearly indi- 
cated by the term “paragraph” used in the exceptions 
and other places to which we have referred. 

It is further urged for defendants that it was a statu- 
tory duty of the court to write on the margin of each in- 
struction read in the charge to the jury the word “given;” 
that there was a failure to do this as to the seventh in 
this case, and, inasmuch as the foregoing is true, possibly 
the instruction was not actually given, and plaintifi’s 
exceptions to it should not be considered. There are sev- 
eral statements in the record which establish with un- 
mistakable clearness the fact that the instruction or 
paragraph in question was given. Furthermore, where 
a party directly relies upon the failure of a trial court to 
write on the margin of each instruction the word “given,” 
there must have been a specific exception for that reason 
at the time of the giving, and we feel constrained to hold 
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that where it appears that the instruction was in fact 
given, the failure to so mark it on the margin cannot 
work the non-consideration of alleged errors in it. 

It is insisted for ‘the plaintiff that the instruction is 
defective, in that in the opening sentence it makes direct 
reference to the intoxication of the “plaintiff,” when 
doubtless it was intended to use the word “husband” 
after “plaintiffs” in the instruction, or “husband of” 
before the word “plaintiff.” Whatever may have been 
the intention, and there can be no doubt about what it 
was the intention to express, it does not seem possible 
that the jury could read or hear the instruction without 
acquiring a full knowledge and understanding of its 
import in the particular portion to which attention is 
directed in this branch of the argument. 

We may now pass to the consideration of the substance 
of the instruction. It is erroneous, in that it states a 
rule by which there was excluded from the consideration 
of the jury the intoxication of Edward D. McClellan as a 
contributing or assisting cause of the accident, and con- 
veyed to that body the idea that the intoxication, if deter- 
mined to exist, must be shown to be the primary or main 
and governing cause, This is contrary to the established 
doctrine in this state. Under the provision of our stat- 
ute it is not necessary that the liquor furnished by the de- 
fendant be the sole or even the principal cause of the 
wleged injury. It is sufficient if it is a contributory 
cause. (McClay v. Worrall, 18 Neb. 44; Cornelius v. Hult- 
man, 44 Neb. 441; Gran v. Houston, 45 Neb. 813; Sellars 
v. Foster, 27 Neb. 118.) 

There are other assignments of error, but they need no 
discussion at this time. They are of matters the deter- 
minations of which would be of no material assistance 
in conducting another trial. 

The judgment must be reversed for the error in the 
instruction and the cause remanded. 


REVERSED AND REMANDED. 
SULLIVAN, J., took no part in the decision. 
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Louis W. KRONCKE, ADMINISTRATOR, V. FreD A. L. 
MADSEN ET AL. 


FILED NOVEMBER 17, 1898. No. 8454. 


1. Witnesses: TRANSACTIONS WITH PERSONS DECEASED. Under sec- 
tion 329 of the Code of Civil Procedure evidence concerning trans- 
actions and conversations between a witness directly interested 
in the result of the suit and a person deceased is incompetent, as 
against the latter’s representations, with certain specified excep- 
tions. In case the evidence of the person deceased shall have been 
taken and read in evidence by his representatives in regard to 
any transaction or conversation, then such interested witness 
may be examined alone in regard to the facts testified to by such 
person deceased. 


2. Note: Lianitiry oF SuRETY. One who signs a note as surety is 
liable for the payment thereof precisely to the same extent as his 
principal: . 


3. . : Instructions. In an action against the sureties on 
a note it is error to instruct the jury that they are not liable 
thereon to the same extent as the principal, and that the contract 
of the sureties is to pay only when the liability of the principal 
is fixed and ascertained by a judgment at law against him, and 
execution issued thereon and his property exhausted. 


: : JUDGMENT. Section 511 of the Code of Civil Proced- 
ure cannot be invoked in determining the liability of a surety to 
his obligee or payee, but merely requires that a judgment against 
a principal and surety shall state which is the principal debtor 
and which the surety, and provides, as between them, the mode 
of enforcing the same, 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Ieversed. 


EH. Wakeley and A. C. Wakeley, for plaintiff in error. 
Roberison & Wigton and B. T. White, contra. 


NoRVAL, J. ; 

On April 8, 1893, C. Madsen, Fred A. L. Madsen, and 
Ane M. Madsen executed and delivered to one Herman G. 
Kroncke their promissory note for the sum of $1,043.10 
payable on demand. On July 9, 1893, C. Madsen died, 

43 : 
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and subsequently this action was brought by the payee 
against the other two makers of the note. During the 
pendency of the suit plaintiff died, and the action was 
revived and proceeded in the name of Louis W. Kroncke, 
as administrator of the estate. C. Madsen signed the 
note after the names of the other makers had been at- 
tached, preceding his signature with the words “signed 
as surety,” and then delivered the instrument to the 
payee. Ane M. Madsen, in her answer, alleges that at the 
time she signed the note she was the wife of C. Madsen 
and was possessed of certain real estate, and that she 
did not sign with reference to or upon the faith and 
credit of her separate property, or with the intent to 
bind the same. Her answer, as well as that of Fred A. 
L. Madsen, avers that C. Madsen received the entire con- 
sideration of the note, and that each defendant executed 
the said instrument “with the express agreement and un- 
derstanding with all parties concerned that the said C. 
Madsen, whose name appears to said instrument as hav- 
ing signed the same as surety, should sign said note as 
principal and one of the makers thereof without limita- 
tion as to his liability; that this defendant was surety 
only upon said note for said C. Madsen; that when this 
defendant signed said note the said C. Madsen ‘had not 
yet signed the same, but that it was agreed and under- 
stood that the said note should not be delivered to the 
plaintiff until the said C. Madsen should sign the same 
as one of the makers thereof; that, without the defend- 
_ant’s knowledge or consent, and contrary to said agree- 
ment, said. note was signed by said C. Madsen with the 
words preceding his signature, ‘signed as surety,’ and 
that the said note was, without the knowledge and con- 
sent of the defendant and without authority, delivered 
to the plaintiff after having been so signed by said C. 
Madsen.” ‘These allegations were put in issue by the 
reply of plaintiff. A verdict was returned against the 
plaintiff, and he brought here for review the judgment 
entered thereon. 
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The trial court permitted the defendant Fred A. L. 
Madsen, over the objections of plaintiff, to testify to a 
conversation between him and the deceased, Herman 
'G. Kroncke, with respect to the signing of the note in 
suit. This ruling is assigned as error, on the ground 
tliat plaintiff is the representative of a deceased person, 
and the witness was directly interested in the result 
of the litigation; and section 329 of the Code of Civil 
Procedure is invoked to sustain the contention. This 
section provides that “No person having a direct legal 
interest in the result of any civil action or proceeding, 
when the adverse party is the representative of a de- 
ceased person, shall be permitted to testify to any 
transaction or conversation had between the deceased 
person and the witness, unless the evidence of the de- 
ceased person shall have been taken and read in evi- 
dence by the adverse ‘party in regard to such transac- 
tion or conversation, or unless such representative shall 
have introduced a witness who shall have testified in 
regard to such transaction or conversation, in which 
case the person having such direct legal interest may be 
examined in regard to the facts testified to by such de- 
ceased person or such witness, but shall not be permitted 
to further testify in regard to such transaction or con- 
versation.” This statute is plain and free from ambi- 
guity. It excludes every person having a direct legal in- 
terest in the result of a civil cause, in which the adverse 
party is the representative of a person deceased, from tes- 
tifying to any transaction or conversation between such 
Witness and the person deceased, unless the case falls 
within one of the exceptions enumerated in said statute. 
(Kroh v. Heins, 48 Neb. 691.) One of the exceptions is 
if the evidence of the person deceased shall have been 
taken and read in evidence by the representative in re- 
gard to a particular transaction, then the person having 
such direct legal interest may be examined in regard to 
the matters testified to by such person deceased, but 
cannot further testify concerning such transaction or con- 


612 NEBRASKA REPORTS. [ VoL. 56 


Kroncke v. Madsen. 


versation. (Parish v. McNeal, 36 Neb. 727.) The ruling 
assailed is within the exceptions of the rule stated. The 
deposition of plaintiff’s intestate was taken, and the ad- 
ministrator caused to be read in evidence the portion 
thereof relating to the giving of the note in suit, and 
the conversation the deceased had with the defendant 
Fred A. L. Madsen. It was entirely competent, there- 
fore, to receive the evidence of the latter concerning the 
facts or matters covered by the portion of the deposition 
of the deceased which was read in evidence by his rep- 
resentative. 

Complaint is made of the giving to the jury by the 
judge of the following instruction requested by the de- 
fendants: “1. You are instructed that the parties to a 
note, one or more of whom sign as surety, are not liable 
thereon to the same extent as the principal to the note. 
The contract of the sureties is to pay only when the lia- 
bility of the pricipal is fixed and ascertained, and the 
property of the principal exhausted; and the sureties 
have aright to remain exempt from liability until the lia- 
bility of the principal is fixed by a judgment at law 
against him as principal and execution issued thereon, 
and his property exhausted.” This instruction was erro- 
neous in more than one particular. It is not true, as this 
instruction asserts, that a surety on a note is not liable 
for its payment to the payee as fully and to the same 
extent as the principal maker. The liability of the surety 
for the debt to the holder of the obligation is no greater 
and no less than that of the principal. (Wilson v. Cump- 
lell, 1 Scam. [Ill.] 498; Berg v. Radcliff, 6 Johns. Ch. 
[N. Y.] 307.) Again, the contract-of the surety is abso- 
lute, and his liability does not depend upon the fact that 
the property of the principal has been exhausted in an 
attempt to collect the debt from him, nor is the right 
to recover against the surety conditional upon the fact 
that judgment has been recovered against the principal 
and an execution has been issued thereon and his prop- 
erty exhausted. As soon as the principal has made de- 
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fault, a recovery can be had against the surety without 
exhausting the remedies as against the principal. 
“Suretyship is an undertaking to answer for the debt, de- 
faults, or miscarriage of another, by which the surety be- 
comes bound as the principal or original debtor is bound. 
It is a primary obligation, and the creditor is not required 
to proceed first against the principal before he can re- 
cover from the surety. The surety and principal may be 
joined as defendants in one suit, or the surety may be 
sued alone, without any effort having been made to re- 
cover the debt from the principal.” (24 Am. & Eng. 
Ency. Law 716.) As sustaining the same doctrine see 
Garey v. Hignutt, 32 Md. 553; Wendlandt v. Sohre, 37 Minn. 
162; Wilson v. Camptell, 1 Scam. [Tll.] 498; People v. But- 
ler, 74 Mich. 648, and cases cited in brief of plaintiff in 
error.* Under the instructions the jury were as much 
bound to return a verdict for the defendants as if they 
had been peremptorily instructed so to do, for no judg- 
ment had ever been entered against the principal maker 
of the note, and it was not shown that his property had 
been exhausted. The trial judge, when he gave the in- 
struction, probably had in mind either the rule applicable 
to guarantors of the collection of commercial paper, or 
section 511 of the Code of Civil Procedure, which de- 
clares: “In all cases where judgment is rendered in any 
court of record within this state, upon any other instru- 
ment of writing, in which two or more persons are jointly 
or severally bound, and it shall be made to appear to the 
court, by parol or other testimony, that one or more of 
said persons so bound signed the same as surety or bail 
for his or their co-defendant, it shall be the duty of the 
clerk of the said court, in recording the judgment 
thereon, to certify which of the defendants is the prin- 
cipal debtor, and which are sureties or bail. And the 
clerk of the court aforesaid shall issue execution on such 


*0nited States v. Cushman, 2 Sum. [U. S.] 436; Geddes v. Hawk, 1 
Watts [Pa.] 280; Abercrombie v. Knox, 3 Ala. 728; Keaton v. Cow, 26 
Ga. 162; Reigart v. White, 52 Pa. St. 440; Fast India Co. v Boddim, 9 
Ves. Jr. [Eng.] 464; Kearnes v. Montgomery, 4 W. Va. 29. 
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judgment, commanding the sheriff or other officer to 
cause the money to be made of the goods and chattels, 
lands and tenements, of the principal debtor, but for 
want of sufficient property of the principal debtor to 
make the same, that he cause the same to be made of the 
goods and chattels, lands and tenements, of the surety 
or bail. In all cases the property, both personal and 
real, of the principal debtor, within the jurisdiction of 
the court, shall be exhausted before any of the property 
of the surety or bail shall be taken in execution.” The 
foregoing provisions are not applicable here. They re- 
quire in an action upon a written instrument against the 
principal and sureties that a judgment for plaintiff shall 
state which defendant is principal debtor and which the 
surety, and that the execution issued on such judgment 
shall command the officer to cause the money to be first 
made from the property of the principal debtor and that 
his property shall be exhausted before the property of 
the surety shall be seized in execution. That section 
has nothing to do with determining the liability of a 
surety, but merely provides how the judgment shall be 
entered, and as between the principal and surety, the 
mode of collecting the same. That section is without 
force where the principal debtor is not sued with the 
surety, as was the case at bar. 

The third and second requests of the defendants, which 
were given to the jury, were also erroneous, both because 
they assumed the existence of evidence tending to prove 
a-certain fact, when no evidence of that character was 
given; and the third request was faulty, in that it sub- 
mitted to the jury for them to find whether the note in 
suit had been changed after it had been executed by the 
sureties, while no issue of that kind was presented by 
the pleading and evidence. For the reasons stated the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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JOHN B. WATKINS ET AL., APPELLEES, V. JOHN H. BuGGE 
EY AL, APPELLEES, IMPLEADED WITH Marriz E. 
SHELLY ET AL., APPELLANTS. 


FILED NOVEMBER 17, 1898. No. 8475. 
1. Mechanics’ Liens: STATEMENT: REGISTRATION. To entitle a sub- 


contractor to a mechanic’s lien he must file his sworn statement 
or claim for lien with the register of deeds of the proper. county. 


: In our mechanics’ lien law “filed in the of- 
fice of the register of deeds” and “filed with the register of deeds” 
are equivalent expressions and are used interchangeably therein. 


3. 2 4 . The proper filing of a claim for a me- 
chanic’s lien consists in placing the sworn statement in the cus- 
tody of, and leaving the same with, the proper officer for the pur- 
pose of recording. : 


4. : : ——. The failure of a register of deeds to record 
the sworn statement of claim of lien filed does not affect the va- 
lidity of the lien. All the lienor is required to do to perfect his 
lien is to file the verified claim in seasonable time with the proper 
officer. The actual recording thereof is not a prerequisite to 
securing the lien. 


: TIMES or FurNIsHING MaTEertAL: Contract. Each order ” 
and delivery of material made at different times does not neces- 
sarily constitute a separate contract. To constitute a single con- 
tract it is not necessary that the materials should all be furnished 
at one time, but may be obtained at different times and still be 
embraced in a single contract, if such was within the contempla- 
tion of the parties. 


6. :——: . When certain materials are to be furnished 
to be used for the construction of a building for a stipulated sum, 
and at the time the contract therefor was made it was agreed 
that all additional materials required to complete the improve- 
ment should be furnished by the material-man at, and for, the 
prices previously charged by him for like articles, and in pursu- 
ance thereof additional materials are ordered and delivered from 
time to time during the progress of the work, all items may 


properly be regarded as having been furnished under a single 
contract. ‘ 


APPEAL from the district court of Douglas county. 
Heard below before Durrin, J. Affirmed. 
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McCoy & Olmsted, for appellants. 
George B. Lake and Hamilton & Maxwell, contra. 


Norvat, J. 


In July, 1894, Mattie E. Shelly employed John H. 
Bugge to furnish the materials and erect a residence and 
barn on lot 5, in block 5, in Hanscom Place, an addition 
to the city of Omaha. The plaintiffs John B. Watkins 
and George A. Hoagland, copartners doing business un- 
der the name and style of J. B. Watkins & Co., sold to 
Bugge certain building materials, which were delivered 
on the premises and used in the construction ‘of said 
house and barn. Before the buildings were completed, 
on September 10, 1894, Mattie E. Shelly and Thomas 
C. Shelly mortgaged the lot to the defendant Truman 
Buck to secure the sum of $3,500, which mortgage, on 
the same day, was duly recorded in the office of the 
register of deeds of:Douglas county. Afterward Wat- ° 
kins & Oo. furnished and delivered certain other ma- 

- terials for use in making said improvements, and on No- 
vember 24, 1894, they filed with the register of deeds of 
said county a duly-verified statement or claim for a lien 
on account of all the materials so furnished as aforesaid. 
Subsequently this action was commenced to foreclose 
said lien. Buck filed therein a cross-petition, praying a 
foreclosure of his mortgage. A decree was entered es- 
tablishing and foreclosing the mechanic’s lien, and 
awarding the same priority over the mortgage. The 
Sheliys and Buck have prosecuted separate appeals. 

It is contended by appellants that the petition of plain- 
tiffs does not state facts sufficient to constitute a cause 
of action, for the reason said pleading contains no aver- 
ment that the sworn statement or claim of lien was filed | 
with the register of deeds, or that it was ever recorded 
by him. The allegations of the petition upon this subject 
are: “That on the 24th day of November, 1894, and 
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within two months from the date of furnishing said lum- 
ber and building material, the said plaintiffs made an 
account in writing of the items of said lumber and build- 
ing material, and, after making oath thereto as required 
by law, filed the same in the office of the register of deeds 
of said Douglas county, Nebraska, claiming a mechanic’s 
lien therefor upon said rea] estate and the buildings 
thereon, at an expense of one and 50-100 dollars.” Sec- 
tion 2, article 1, chapter 54, Compiled Statutes, declares: 
“Any person or subcontractor who shall perform any 
labor for, or furnish any material or machinery or fix- 
tures for any of the purposes mentioned in the first sec- 
tion of the act, to the contractor or any subcontractor 
who shall desire to secure a lien upon any of the struct- 
ures mentioned in said section, may file a sworn state- 
ment of the amount due him or them from such con- 
tractor or subcontractor for such labor or material, 
machinery or fixtures, together with a description of the 
land upon which the same were done or used within sixty 
days from the performing of such labor or furnishing 
such material, machinery or fixtures, with the register 
of deeds of the county wherein said land is situated, and 
if the contractor does not pay such person or subcon- 
tractor for the same, such sub-contractor or person shall 
have a lien for. the amount due for such labor or ma- 
terial, machinery and fixtures, * * * and the amount 
so paid shall be held and deemed a payment of such 
amount to the original contractor. * * * Said sworn 
statement and claim of lien shall be by such register of 
deeds recorded in the same manner as other liens pro- 
vided for by this chapter, and such lien shall remain in 
force for the same length of time as other liens provided 
for in this chapter.” 

The objection urged against the petition, that it is de- 
fective because it is not averred that the claim for lien 
was “filed with the register of deeds,” is so dry and tech- 
nical that it rattles as we write down the point. It is true 
the statute requires that the sworn statement of the 
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amount due the person or subcontractor claiming the 
lien must be “filed with the register of deeds;” and 
the petition meets this demand of the law, since it 
avers that the verified account in writing of the items of 
lumber furnished was filed “in the office of the register 
of deeds of said Douglas county.” The filing could not 
legally have been in the office of register of deeds, unless 
the sworn statement was filed with such officer. That 
the legislature used interchangeably in the mechanics’ 
lien law the expression “filed in the office of register of 
deeds” and “filed with the register of deeds” is manifest. 
In said section the latter form of expression is used, 
while in section 3 of the same act it is written, “file the 
same in the office of the register of deeds of the county.” 
This court has frequently used interchangeably the 
words “file in the office of register of deeds” and “file 
with the register of deeds.” (White Lake Lumber Co. v. 
Russell, 22 Neb. 126; Noll v. Kenneally, 37 Neb. 879; Wells 
v. David City Improvement Co., 43 Neb. 366; Drexel v. Rich- 
ards, 48 Neb, 322, 732; Nye v. Berger, 52 Neb. 758.) The: 
proper filing of a claim for a mechanic’s lien consists in 
placing the sworn statement in the custody of, and leav- 
ing the same with, the proper officer for the purpose of 
recording, and the petition sufficiently avers that this 
was done in.the case at bar. ' 

The other objection urged against the petition is 
equally without merit. It was not necessary for the 
plaintiffs to set forth in their petition that their state- 
ment of lien was recorded by the register of deeds. It is 
true the law makes it the duty of that officer to record 
all sworn statements and claims of liens filed with him, 
but the subcontractor’s lien cannot be defeated by the 
failure of the register of deeds to record the sworn state- 
ment of the lien which had been deposited in his office 
for that purpose. All the law requires of the lien claim- 
ant is that he shali file ‘his sworn claim of lien with the 
proper officer for the purpose of being recorded. It is 
the filing, and not the recording, that confers the right 
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to alien. This principle was recognized and applied by 
this court, as to deeds, in Perkins v. Strong, 22 Neb. 725. 
The syllabus to that case, which fully reflects the views 
of the court expressed in the opinion, reads as follows: 
“A. purchaser of real estate who takes his deed to the 
oftice of the register of deeds and deposits it with him 
for record, and pays the fees for recording and entering 
the same on the numerical index, discharges thereby 
his duty of notice to the public; and if through the fault 
alone of the register the deed is lost or mislaid, and not 
entered of record or entered on the index, such failure 
will not work to the prejudice of the title of such pur- 
chaser, even in favor of a subsequent purchaser without 
actual notice. (Lee v. Bermingham, 30 Kan. 312.)” Of 
the same purport is Deming v. Miles, 35 Neb. 739. If 
through the neglect or omission of a-register of deeds 
a deed is not spread upon the records of his office, and 
the title of the purchaser is not affected or prejudiced 
by such omission, it is difficult to see how the right to a 
mechanic’s lien can be defeated by the mere failure of 
such officer ‘to record a mechanic’s lien which had been 
daly filed with him or in his office. The law makes it 
no part of the duty of the lienor to see that his statement 
of lien is recorded. It merely devolves upon him to have 
such statement filed, and he is not required to force the 
register of deeds, either at the point of a loaded re- 
volver or by legal proceedings, to record his claim of 
lien, to make the lien effective. A mechanic’s lien is 
acquired by the proper filing with the register of deeds 
of the sworn claim for such lien within the period 
fixed by law, and not by the recording of the lien. (Noll 
v. Kenneally, 37 Neb. 884; Cummins v. Vandeventer, 52 
Neb. 478; Wilson v. Hopkins, 51 Ind. 281; Adams v. Buh- 
ler, 830 N. E. Rep, [Ind.] 883; Adams v. Shaffer, 31 N. E. 
Rep. [Ind.] 1108; Leeper v. Myers, 37 N. EH. Rep. [Ind.] 
1070; Smith v. Headley, 83 Minn. 384; Goodman vr. Baer- 
locher, 88 Wis. 287; Med River Lumber Co. v. Fricl, 73 N. 
W. Rep. [N. Dak.] 203.) A petition substantially like 
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the one at bar was sustained in Davenport v. Jennings, 25 
Neb. 87. : 

It is argued that Watkins & Co. withdrew their claim 
for lien from the office of the register of deeds; hence it 
was essential that they should plead that it had been re- 
corded. .We fail to find any statement or averment in 
the petition upon which to predicate this argument. 
There is no allegation in the petition that the claim for 
lien was taken by plaintiffs from the register’s office, 
whatever may be the facts disclosed by the evidence. 
It is the sufficiency of the petition that is challenged, and 
the pleading must be tested without regard to the evi- 
dence adduced on the trial. So construing the petition, 
we are firmly convinced that it is sufficient at the points 
at which it has been assailed by appellants. 

The next argument is that the evidence is insufficient 
to sustain the findings and decree, inasmuch as there is 
no proof in the record that plaintiffs’ claim for lien was 
filed with or recorded by the register of deeds of Douglas 
county. It was established beyond controversy that the 
plaintiffs duly filed a verified statement of lien in the 
proper office on November 24, 1894, and at the same time 
paid $1.50 for recording fees. This was sufficient to show 
that such sworn statement was delivered to the register 
of deeds for record. Whether it was actually recorded 
or not is unimportant, as we have already shown. Noll 
v. Kenneally, 87 Neb. 879, and Cummins v. Vandeventer, 52 
Neb. 478, cited by appellants to support their contention 
that the evidence must disclose that the lien statement 
was recorded, are not in point here. In those cases the 
filing and recording of the claims for lien were averred 
in the petition, but no testimony was given to establish 
the filing of the sworn statement for lien. Had the evi- 
dence in the case at bar failed to show the filing of plain- 
tiffs’ verified account of items furnished, then the cases 
mentioned would be decisive of the one under review. 

It is insisted that the materials were furnished by 
plaintiffs, not under a single contract, but under thirty- 


Vou. 56] SEPTEMBER TERM, 1898. 621 


Watkins v. Bugge. 


- three wholly distinct and independent agreements, and 
that twenty-five of which were fully performed and com- 
pleted more than sixty days prior to the filing of the 
sworn statement for lien, and therefore such statement 
is false and untrue, too general and indefinite to attach 
to any one of the several contracts, and is insufficient 
in law to sustain a lien for any of the materials, since 
the lien claims state that the materials were furnished 
“under a verbal contract.” It is the settled doctrine in 
this state that a material-man cannot tack one contract 
to another and thereby obtain a lien for the materials 
furnished under both by filing a sworn statement or 
claim for lien within the statutory period from the date 
of the furnishing the last item of material under either 
of the contracts. (Central Loan & Trust Co. v..O’Sullivan, 
44 Neb. 834; Hansen v. Kinney, 46 Neb. 207; Nye v. Berger, 
52 Neb. 758.) The doctrine stated is entirely sound, and 
if the case at bar falls thereunder, the decree of the trial 
court cannot be sustained, for the reason that many 
of the items of material for which a lien was awarded 
were furnished more than sixty days prior to the filing 
of claim for lien, and under defendants’ theory, in pur- 
suance of several independent contracts. The record dis- 
closes that Watkins & Co. entered into a contract with 
Bugge to furnish a certain list of materials to be used in 
the erection of the house and barn in question for the 
stipulated sum of $1,032. The items of material included 
in this list were furnished from time to time as needed, 
the first delivery thereof having been made on July 23, 
1894, and the last delivery occurred on October 3, 1894, 
and within sixty days from the filing of the lien claim. 
It was also disclosed that additional materials, not in- 
cluded in said list, aggregating in value over $400, were 
delivered by plaintiffs at various dates between July 24, 
1894, and October 4, of the same year, which materials 
were used in the construction of the house and barn. It 
is insisted by appellants that each one of said deliveries 
was in pursuance of a separate contract, and such con- 
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tention is supported by the testimony of Mr. Bugge, 
whose deposition was read by the defendants. On the 
other hand, the testimony of John B. Watkins, one of 
. the plaintiffs, is to the effect that when the original bill 
of lumber, amounting to $1,032, was sold it was agreed 
between plaintiffs and Bugge that whatever additional 
materials should be required to complete the buildings 
were to be furnished by plaintiffs, and at the same 
prices they had sold Bugge similar materials in the past, 
and that in pursuance of said arrangement the extra 
materials were furnished and delivered on various dates 
as ordered. The trial court found specifically that each 
of the several items in plaintiffs’ claims of lien was not 
furnished under several distinct contracts or agreements, 
but under an indivisible one, and such finding is not out- 
side of, but within, the evidence. The fact that the ma- 
terials were ordered and delivered on different dates 
does not create separate contracts. Ifit be true, as there - 
is evidence tending to show, that all the materials were 
furnished to plaintiffs under a single understanding and 
agreement, the contract is indivisible, although the ma- 
terials were delivered on various days, and a portion of 
the items was furnished at the stipulated sum, and the 
remainder as extras. The materials having been de- 
livered under a single contract, the statement to that 
effect in ‘the claim for lien was not false as argued by 
counsel for defendants, and the sworn statement for lien 
was sufficiently specific and definite to meet the require- 
ment of the law. Before the buildings were completed 
Bugge abandoned his contract with the Shellys, and 
afterward they ordered of plaintiffs certain materials to 
complete the improvements, and such materials are in- 
cluded in the sworn account filed as a claim for lien. 
No prejudice, however, could result therefrom, as the 
items so ordered by Shellys were paid for by them and 
credit given therefor in the lien statement. Moreover, 
said items were not included in said account for the pur- 
pose of extending the time for filing the lien, since such 
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filing was made less than sixty days from the delivery 
of the last item under the original bill of lumber bought. 

It is insisted that the sworn statement did not apply 
and refer to the items aggregating $1,032, for the reason 
they were furnished under a written agreement and not 
under an oral one, as stated in the claim for lien. This 
argument lacks merit, and is based alone on the fact that 
Bugge submitted to plaintiffs a list of materials for them 
to make an estimate upon. They did as requested, and 
verbally agreed to furnish the items included in such 
list for the sum last above stated. This did not consti- 
tute a written contract or agreement within the meaning 
of the law. The decree is sustained by sufficient compe- 
tent evidence, and it is 

AFFIRMED. 


OmaAHA Firm INSURANCE COMPANY VY. M. R. DRENNAN 
ET AL. 


FILED NOVEMBER 17, 1898. No. 8451. 


Insurance Policies: LiMIraTION oF ACTIONS: PuBLIc PoLicy. A clause 
in an insurance policy limiting the right of action to a different 
time from that allowed by statute is void, as against public 
policy. 


Error from the district court of Douglas county. 
Tried below before FrRrGuson, J. Affirmed. 


W. W. Morsman, for plaintiff in error. 
Ed P. Smith and James B. Sheean, contra. 


Norval, J. ; 

This was an action on a policy of fire insurance. A 
general demurrer to the petition was overruled, and de- 
fendant elected to stand on its demurrer. A judgment 
was rendered in favor of plaintiffs for the amount of the 
policy, to reverse which is the object of this proceeding. 
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The sufficiency of the petition is assailed. It alleges 
“that the following provision, to-wit: ‘It is hereby ex- 
pressly provided that no suit or action against this com- 
pany for the recovery of any claim by virtue of this 
policy shall be sustainable in any court of law or equity, 
until after full compliance by the assured with all the 
foregoing requirements; nor unless such suit or action 
shall be commenced within twelve months next after the 
fire shall have occurred; and should any suit or action 
be commenced against the company after the expiration 
of the aforesaid twelve months, the lapse of time shall be 
taken and deemed as conclusive evidence against the va- 
lidity of such claim,’—inserted in said policy was printed 
in very small type and was read with much difficulty ; 
that when said application and contract of insurance 
were made and the premium paid, the plaintiffs did not 
contemplate the insertion of said proyiso in said policy, 
and the defendant’s agent did not make any reference 
thereto, nor did the plaintiffs have any knowledge 
thereof; that the application upon which said policy was 
issued was oral, and no reference was made to said pro- 
viso as a part of said contract, nor to any of the condi- 
tions which said policy would contain, nor did the plain- 
tiffs ever expressly agree to make said proviso or condi- 
tion a part of said policy; to the contrary thereof, the 
defendant agreed to indemnify plaintiffs against loss 
or damage by fire in consideration of the sum of $2, whiich 
was paid by plaintiffs to defendant when the contract of 
insurance was made; that in writing said policy defend- 
ant inserted said proviso without the knowledge or ex- 
press consent or authority of the plaintiffs, and said 
plaintiffs never expressly agreed to said insertion; that 
at the time said policy was-applied for and delivered to 
plaintiffs, defendant, or its agent, did not inform or 
advise said plaintiffs that said condition was inserted 
in said policy, and that nothing was said by plaintiffs 
or defendant, or its agent, about said proviso being in 
said policy, or about any of the conditions in said policy; 
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that no consideration other than the $2 referred to above 
was paid at the time said contract of insurance was 
made, and that no special or separate consideration was 
demanded or paid for said proviso. Plaintiffs therefore 
allege that by reason thereof said proviso is a nullity.” 
It also appears from averments contained in the petition 
that the suit was commenced on February 23, 1894, and 
that the loss occurred on January 29, 1892. The question 
presented is whether the action is barred by reason of 
the clause contained in the policy and set out in the pe- 
tition, since more than one year had elapsed between 
the date of the fire and the institution of this suit. The 
averments in the petition set out above, following the 
clause of the policy, counsel for plaintiffs concede, were 
inserted to bring the case within the rule laid down in 
the opinion in Barnes v. McMurtry, 29 Neb. 178, wherein 
it is stated that “If there was no consideration in support 
of the provision it would be like any other contract hav- 
ing no consideration to support it,—a nudum pactum. If 
such a provision was in the contemplation of the parties 
when the application for insurance was made, or was in 
the application itself, then no doubt the original con- 
sideration paid for the insurance, and the policy issued 
thereon, would bind the insured, but a mere voluntary 
restriction, not in the application nor in the contempla- 
tion of the parties placed in the policy as a proviso, in 
print too fine to be read by a person of middle age, with- 
out spectacles, cannot be considered a part of the con- 
tract.” We are asked to overrule that decision as being 
unsound in principle as well as contrary to authority. 
We refrain from either approving or rejecting that de- 
cision, for the reason that the ruling in the case before 
us by the trial court, that the action was not barred, is 
sustained by the opinion of this court in Muller v. State 
Ins. Co., 54 Neb. 121. The policy therein involved con- 
tained a sttpulation that the insured should not be liable 
for loss under the policy unless suit should be brought 
within six months from the date of the loss. It was 
44 
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held that such clause was against public policy, and, 
therefore, not enforceable in the courts. That decision 
controls the disposition of this case. The petition was 
sufficient, and the demurrer was properly overruled. 

In brief of defendant below it is suggested that the 
judgment was for an excessive sum. The original tran- 
script disclosed this contention to be true. But after 
the filing of said brief plaintiffs suggested to this court a 
diminution of the record, which was sustained, and a. 
perfect transcript of the final judgment was filed, which 
shows that judgment was obtained for the correct 


amount. The judgment is 
AFFIRMED. 


DANIEL D. JOHNSON ET AL. V. CHARLES A. BOUTON. 
FILED NOVEMBER 17, 1898. No. 8418. - 


1. Injunction: PowER or JUDGE AT CHAMBERS. A district judge at 
chambers has no power to determine finally an action for in- 
junction, or to enter an order out of term time dismissing a 


cause. 


2. Jurisdiction: ConsENT. Consent of parties cannot confer juris- 
diction of the subject-matter. 


3. Injunction: ACTION on Bonp. An action on a temporary injunction 
bond will not lie until there has been a final adjudication of the 
injunction cause on its merits. 


Error from the district court of Scott’s Bluff county. 
Tried below before NEVILLE, J. Reversed. 


F. A. Wright and C. C. Wright, for plaintiffs in error. 
George W. Heist and M. J. Huffman, contra. 


NorvVAL, J. 

In July, 1891, Daniel D. Johnson commenced an action 
in the district court of Scott’s Bluff county to enjoin 
Charles A. Bouton from diverting or interfering with the 
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waters of Winter creek. A temporary injunction was 
allowed by the judge of the district court of said county, 
and Johnson, with William H. Wright and Thomas 
Roberts, as his sureties, entered into a bond or. under- 
taking to the defendant to pay him all damages which 
he might sustain by reason of the suing out of said in- 
junction, if it should be finally determined that the same 
ought not to have been granted. This undertaking was 
filed with, and approved by, the clerk of said court. Sub- 
sequently, in vacation, the judge of said court entered 
an order Gismissing the cause. Thereupon this suit was 
instituted by Bouton against the principal and sureties 
upon the injunction bond. Plaintiff obtained judgment 
in the sum of $300, and the defendants have brought the 
record here for review. . 

A number of errdrs are assigned, based upon the ad- 
mission of testimony, the giving of instructions, and the 
sufficiency of the evidence to sustain the verdict and 
judgment, which present for consideration substantially 
the same question, namely, was the order entered during 
vacation dismissing the injunction suit without jurisdic- 
tion and void? A judge of the district court possesses 
only such authority or jurisdiction at chambers as is con- 
ferred by statute. (Hllis v. Kart, 7 Neb. 381.) Authority 
is given a district judge in vacation to grant, dissolve, or 
modify a temporary injunction, but he is given no juris- 
diction out of term time to make an order dismissing an 
injunction suit or to make any other final disposition 
of such cause. This was expressly ruled in Browne v. 
Edwards & McCullough Lumber Co., 44 Neb. 361. The fact 
that the parties to the injunction suit stipulated that the 
decision on the merits should be entered by the judge 
in vacation is unimportant. That jurisdiction of the 
subject-matter cannot be conferred by agreement of par- 
ties is elementary. The record before us fails to show 
that any order was ever entered vacating or dissolving 
the temporary order of injunction, either in term time or 
in vacation. The order of dismissal entered by the judge 
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at chambers is void, and there has never been a final dis- 
position of the case in which the injunctional order was 
granted; hence a right of action on the bond has not yet 
accrued, and this suit was prematurely brought. (Browne 
v. Hdwards & McCullough Lumber Co., 44 Neb. 361.) The 
judgment, for the reasons stated, is 

REVERSED. 


JOUN TAMPTON ET AL. V. FRANK C. WEBSTER EY AL. 
IitED NOVEMBER 17, 1898. No. 8397. 


j. Fraud: Proor. Fraud is never presumed, but must be established 
by the party alleging it by elear and satisfactory evidence. 


2. Action on Covenant of Warranty: PLEADING. In an action to re- 
cover damages for breach of covenants of warranty of title it is 
essential to allege in the petition that plaintiff has been evicted 
by title paramount. 


Error from the district court of York county. Tried 
below before Barges, J. Reversed. 


George B. France, for plaintiffs in error. 
N.V. Harlan and Harlan & Taylor, contra. 


Norvat, J. 


In March, 1893, William H. Holden and Frank C. Web- 
ster were the owners of certain real estate in York 
county, which they traded to John Hampton for lot 10, 
block 40, in David City. Warranty deeds for the respec- 
tive tracts were executed and delivered, the grantee men- 
tioned in the deed to the York county land being Matilda 
Hampton, wife of the said John Hampton. Holden and 
Webster insist that Hampton, to induce the exchange 
of properties, falsely represented that he was the abso- 
lute owner in fee of said lot 10; that the same was 
free from all liens and incumbrances; that he had a per- 
fect right to sell and convey the same; that, relying on 
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said representations, he executed the deed conveying to 
Matilda Hampton the York county property, and that 
the Hamptons, at the date of the execution and delivery 
of said deeds, had a good title to the undivided one-half 
- of said lot 10, and that the other one-half interest was 
owned, as the record discloses, by one Sally Milburn. 
This suit was instituted by Holden and Webster, as they 
‘insist, to recover damages for the fraud and deceit, while 
the defendants contend that the action is upon the cove- 
nants of Warranty contained in the deed executed by the 
Hamptons. We confess that the petition is so framed as 
to justify either interpretaiion, for while it sets out the 
representations which induecd the exchange, and that 
plaintiffs relied thereon, plaintiffs also plead the cove- 
nants of warranty and aver that the same have been 
broken by the defendants. Plaintiffs obtained judgment, 
and defendants prosecute error. 

The evidence wholly failed to make out a case of fraud 
and deceit. The following is the chain of title of record 
to lot 10, block 40, in David City: Patent from the United 
States to Union Pacific Railroad Company, March 26, 
1875; Union Pacific Railroad Company to Phoebe W. 
Miles, warranty deed, Decenvber 23, 1873; Phosbe W. 
Miles to Mary E. Phoenix, deed dated October 30, 1882; 
Mary E. Phenix to Fred E. Wilson, deed, December 26, 
1889; Fred E. Wilson to D. E. Coleman, January, 1890; 
D. E. Ooleman and wife to Nora Wilson and Sally Mil- 
burn, January, 1890; Fred E. Wilson and Nora, his 
wife, to Matilda J. Hampton, July 18,1892. At the time 
the exchange of properties was made the deed records 
of Butler county disclosed a complete and perfect chain 
of title in fee simple in the defendant Matilda J. Hamp-. 
ton to the undivided one-half of the said lot 10, although 
the deed ‘from the Wilsons and wife to her purported 
to convey the entire fee, and that the title to the other 
one-half appeared on the records to be vested in Sally 
Milburn. There is to be found in the record no evidence 
to show that Sally Milburn has any interest whatever 
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in the lot, and that the deed from the Wilsons to Ma- 
tilda J. Hampton did not in fact, as it purported to do 
on its face, convey the full title to the lot to the grantee 
named therein. There is some evidence introduced by 
plaintiff below, although somewhat of a hearsay charac- 
ter, from which the inference might be drawn that Sally 
Milburn quitclaimed her interest in the property to said 
T’red E. Wilson, prior to the conveyance from the Wil- 
sons to Matilda J. Hampton, and that the deed from 
Sally Milburn never has been recorded, but for some 
cause has been withheld from the record. It is elemen- 
tary that fraud is never presumed, buf must be estab- 
lished by the party alleging it by clear and satisfactory 
‘evidence. The burden, therefore, was upon the plaintiffs 
» below to show by competent evidence that they did not 
obtain a good and perfect title to the lot in dispute. The 
proofs do not’ show any defects in their title. They 
merely disclose that the record title is incomplete; and 
Hampton did not represent that the record title was 
without flaw. The charge of fraud and deceit in the pe- 
tition is not sustained by sufficient evidence. 

If the action be regarded as on the covenants of war- 
ranty for a breach thereof, there can be no recovery, for 
the reason the petition fails to state facts sufficient to 
constitute a cause of action. There is no allegation in 
the pleading anywhere that plaintiffs have been evicted 
or dispossessed of the premises by any one claiming a 
paramount title. Such an averment was indispensable 
to maintain an action for a breach of covenants of war- 
ranty of title. (Afills v. Ricc, 3 Neb. 76; Scott v. Twiss, 4 
Neb. 133; Real v. Hollister, 20 Neb. 112; Cheney v. 
Straube, 85 Neb. 521.) In any view of the case, the judg- 
ment cannot stand. It is accordingly 

REVERSED. 
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CHARLES HAMMOND V. JOHN W. EDWARDS. 
FILED NOVEMBER 17, 1898. No. 8385. 


1, Conflicting Evidence: REvIEW. A verdict on conflicting evidence, 
approved by the trial court, will not be disturbed in the appellate 
court. 


2. Instructions: PaymeEnt: Issues. Instructions set out in the opin- 
ion examined, and held to be based upon the testimony and to 
have fairly submitted the case to the jury. 


3. Vendor and Vendee: CONDITIONAL PAYMENT TO BANK: FATLURE OF 
Bank. A vendor of real estate sent a deed to a bank to be by it 
held until purchaser should pay the consideration to the vendor, 
when the bank was to deliver the deed. There were liens against 
the property which it took some time to remove. The purchaser 
deposited the entire consideration with the bank, conditioned 
that the same should be retained by it and not paid to the ven- 
dor until the liens were discharged. Before the liens were all 
removed the bank failed. Held, That the loss fell upon the pur- 
chaser. 


4, Assignments of Error: AMOUNT oF Recovery. Error in the as- 
sessment of the amount due will not be reviewed under an assign~- 
ment in the motion for a new trial that the verdict is not sus- 
tained by sufficient evidence. 


5. : Excess in the amount of recovery cannot be con- 
sidered in this court when not assigned as error in the petition 
in error. 


Error from the district court of Lancaster county. 
Tried below before TIBBETS, J. Affirmed, 


Lamb & Adams and Davis & Hibner, for plaintiff in error. 
‘Harwood, Ames & Pettis, contra. 


NoRVAL, J. 

John W. Edwards brought this action to recover a bal- 
ance claimed to be due him on certain real estate sold to 
the defendant. A jury trial resulted in a verdict for the 
plaintiff for $603.18, for which sum judgment was ren- 
dered against the defendant. It is undisputed that plain- 
tiff, a resident of the state of Illinois, sold to the de- 
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fendant, who resided in Nebraska, a quarter section of 
land, situate in Franklin county, this state, for the agreed 
consideration of $2,900, of which sum $25 was paid when 
the contract was made. A deed to the land in question 
was executed by Edwards, and sent to the Capital Na- 
tidnal Bank of Lincoln. Hammond paid in, or deposited 
with, said bank the remainder of the purchase-money, 
to be by it paid to the vendor when the incumbrances 
against the premises were removed and title perfected. 
Edwards has since received the entire consideration, less 
$500 and the sum of $1.90 deducted from the remittances 
by the bank to the plaintiff as exchange. The Capital 
National Bank failed with the $500 remaining in its 
hands, and the same has not been paid to either party. 
The question involved is who did the bank represent in 
the transaction? If the money belonged to the plaintiff 
upon its deposit in the bank, it is obvious there can be 
no recovery in this case. Plaintiff testified that he sent 
the deed to the bank, to be delivered by it to the defend- 
ant upon the payment of the balance of the consideration 
to Edwards, and not to the bank. There was also intro- 
duced evidence tending to prove that Hammond had con- 
trol over the money at all times; that a certificate of 
deposit for the $500 was issued in the name of Iammond, 
and payable to his order, which was retained by the 
bank with the title papers, and such certificate was found 
in the bank vault by the receiver on his taking posses- 
sion of the assets. Irom the evidence addnced, including 
the correspondence between the parties, and between 
Edwards and the bank, we are persuaded that it was 
sufficient to sustain the finding that the title to the 
money was in Hammond, and the bank having failed 
while the money remained on deposit therein, the loss 
was on the defendant. There was more or less conflict 
in the oral evidence adduced on the trial, and we refrain 
from disturbing the verdict base] thereon. 

Error is predicated upon the giving of certain instruc- 
tions. The fourth reads as follows: “It appears from 
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the evidence that the plaintiff, at the time of the claimed 
payments, was a resident of, and present in, the statte of 
Illinois, and that the defendant was a resident of, and 
present in, the state of Nebraska, and the transactions 
as to the disputed payments were had through the Capi- 
tal National Bank of Lincoln, Nebraska. It also appears 
from the evidence, as undisputed, that the defendant 
paid the full amount of the $2,900 into the Capital Na- 
tional Bank; and it also appears from the evidence, as 
undisputed, that of such amount the plaintiff did not re- 
ceive the sum of $500, and that, further, there was de- 
ducted from the remittances from the plaintiff the sum 
of $1.90 charges for exchange.” It is insisted that it was 
prejudicial error to state to the jury that it was undis- 
puted that of the amount paid by the defendant to the 
bank plaintiff did not receive the sum of $500, as it as- 
sumed the existence of a fact not established on the 
trial. This objection is unsound. It was shown beyond 
all controversy that the $500 in dispute never reached 
the plaintiff, and whether it did or not, was not in issue 
in the case; but the question involved was, was the re- 
ceipt of the money by the bank a payment to Edwards? 
There was no ground for the jury to infer from this in- 
struction, ais argued by counsel for defendant below, that 
the trial judge regarded the receipt of the $2,900 as not 
a payment of that sum-to plaintiff. The views and im- 
pressions of the court upon that point were not given 
to the jury, but by other portions of the charge they were 
left to draw their own conclusions from the evidence 
submitted by the respective parties. 

Objection ts made to the fifth instruction, which de- 
claves: “The question at issue in this case is, for whom 
was the Capital National Bank acting in ‘the transaction. 
between the plaintiff and defendant; and, if the bank was 
acting for the plaintiff, then, did the defendant, in pay- 
ing in the $500 to the bank, pay the same unreservedly 
go far as he, the defendant, was concerned?” This was 
an appropriate direction to the jury. There was evidence 
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introduced to the effect that Hammond retained the right 
to direct the bank as to the disposition to be made of the 
money it received for the defendant, and that he in- 
formed the bank that it should retain the $500 until the 
title to the property was perfected, so that the money 
was not paid to the bank unreservedly by Hammond. 
Plaintiff was advised by the bank of defendant’s instruc- 
tions regarding the withholding of part of the money, 
but this fact did not constitute the bank Edwards’ agent 
and prevent him from recovering the money from the 
defendant. If the latter desired the jury informed as to 
the meaning of the word “unreservedly” as employed in 
the fifth instruction, he should have tendered a proper 
request to charge. 

The sixth instruction reads thus: “If you find from 
the evidence that the plaintiff authorized the Capital 
National Bank to receive the money for him from the de- 
fendant, and sent the deed to the land purchased to be 
delivered to defendant upon payment of the purchase 
price, then the bank will be authorized to receive the 
money from the defendant for the plaintiff, and an un-’ 
reserved payment by the defendant to the bank of the 
money in question would be a payment to the plaintiff.” 
The foregoing is assailed for the use of the word “unre- 
served,” it being argued that payment to the bank was 
payment to the plaintiff, although the money was re- 
ceived by the bank upon condition or conditions imposed 
by the defendant. To this proposition we do not agree. 
If 'the payment of this money to the bank was condi- 
tional, then plaintiff was not bound thereby, so long as 
the conditions had not been complied with, notwith- 
standing the bank was authorized by plaintiff to receive 
the consideration for the land, since until the defendant 
released all interest in the money, and the plaintiff had 
the right to demand the same from the bank, there was 
in law no payment to Edwards. The bank ‘had no right 
to bind him by accepting a conditional payment. The 
instruction was not faulty in the particular suggested. 
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The seventh instruction is criticised by counsel upon 
substantially the same ground, and no special consid- 
eration of this instruction at this time is necessary. If 
the money had been paid to the bank unconditionally, 
then there would be ground for argument that when the 
bank became insolvent the loss fell on Edwards, and 
not upon the defendant. But the jury have found that 
it was not so paid, and such finding is supported by suffi- 
cient evidence. The verdict is in harmony with the in- 
structions given. 

We have examined the rulings of the court on the a‘d- 
mission of testimony, and find no error therein prejudicial 
to the rights of the defendant. It would serve no useful 
purpose to set out in this opinion the rulings complained 
of, or to state at length our reason for sustaining them. 

It is finally argued that the verdict and judgment were 
for too large a ‘sum, since the jury allowed the amount 
of exchange charged by the bank on the money remitted 
Edwards, also interest on the $500 from the date of the 
contract. It is asserted that interest should have been 
computed only from the date plaintiff perfected his title. 
Whether the verdict was excessive or not was not called 
to the attention of the trial court in the motion for a new 
trial, and therefore cannot be reviewed at this time. 
Error in the assessment of the amount due cannot be 
considered under an assignment in a motion for a new 
trial that the verdict is not sustained by sufficient evi- 
dence. (Riverside Coal Co. v. Holmes, 86 Neb. 858.) More- 
over, there is no assignment in the petition in error re 
lating to the amount of recovery. This alone is fatal 
upon that point. (Oliver v. Chicago, B. & Q. R. Co., 40 
Neb. 845; Beavers v. Missouri P. R. Co. 47 Neb. 761; 
Barmby v. Wolfe, 44 Neb. 77; Afontgomery v. Albion Nat. 
Bank, 50 Neb. 652.) The judgment is 

' AFFIRMED. 
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Nrw Home SewinG-MACHINE COMPANY V. WRIGHT 
THORNBURG EL AL. 


FILED NOVEMBER 17, 1898. No. 8427. 


1. Records of County Court: MANpAMusS: District Court. It is the 
duty of the county judge to make up a record containing a true 
history of the proceedings had before him in every cause; and 
the district court is authorized, upon a proper showing, to coerce 
the performance of such duty. 


2. Jurisdiction of District Court: Inrerion Courts: TRANSCRIPTS 
For Review. The jurisdiction of the district court to review and 
reverse the judgment or final order of an inferior court, board, or 
other body exercising judicial funetions does not attach until 
there is presented to it a duly authenticated transcript of the 
record containing the judgment or final order complained of. 


Error from the district court of Webster county. 
Tried below before BEALL, J. Reversed. 


John P. M aule, for plaintiff in error. 
James McNeny, contra. 


SULLIVAN, J. 


In the county court of Webster county Wright Thorn- 
burg recovered judgment against the New Home Sewing- 
Machine Company for expense incurred and time lost in 
defending an ordinary civil action alleged to have been 
instituted against him maliciously and without probable 
cause. To purge the record in that case of false entries 
and to obtain a reversal of the judgment rendered against 
it the company filed in the district court of said county 
a petition alleging, in addition to the facts already men- 
tioned, (1) that the plaintiff is a Massachusetts corpora- 
tion and has neither an office nor place of business in this 
state; (2) that the officer’s return of service on the sum- 
mons issued by the county judge is as follows: “The pres- 
ident, secretary, or 'treasurer could not be fownd in my 
county, and I therefore served this summons on the 
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within named C. 8. Jones,.agent of the New Home Sew- 
ing-Machine Company, by delivering to him a true and 
certified copy of the same, with all the indorsements 
thereon. C. L. Winfrey, Constable;” (8) that the company 
seasonably challenged the jurisdiction of the county 
court over its person and showed the court by affidavit 
that C. S. Jones, on whom the writ was served, was not 
the company’s managing agent and possessed no author- 
ity from it except to travel in the state soliciting orders 
and collecting money; (4) that the company did not at 
any time appear in the action, except to object to the 
jurisdiction of the court; (5) that the challenge to the 
jurisdiction was overruled and judgment rendered in 
favor of Thornburg for $235.50, without any evidence 
being produced or any trial being had; (6) that the de- 
fendant James Duffy, the county judge before whom 
the proceedings were had, made entries in the record 
of the case showing that the company had appeared gen- 
erally in the action; (7) that these entires were false, and 
that Duffy had refused, on request, to correct the same. 
Both the defendants joined in a general demurrer to the 
petition. The demurrer was sustained and the action 
dismissed. Of this ruling of the district court the com- 
pany complains and brings the record here for review. 
The judgment must be reversed. Section 28 of chap- 
ter 19, Compiled Statutes 1897, is as follows: “The dis- 
trict court may, by rule, compel an inferior court or 
board to allow an appeal, or to make or amend records 
according to law, either by correcting an evident mis- 
take or supplying an evident omission.” By this section 
the district court was authorized to compel Duffy, as 
county judge of Webster county, to write a true history 
of the case; and, on the conceded facts, it should have 
exercised its authority. The remedy of the company, by 
a proceeding in error to reverse the judgment on the 
ground that it was rendered without jurisdiction of its 
person, being obstructed by false recitals of fact con- 
tained in the record of the case, its right to have those 
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recitals stricken out and the record corrected and made 
to speak the truth, is a substantial one. The relief de- 
manded, to this extent, should have been granted. 

The further. contention of the company that its peti- 
tion in the district court should have been treated as a 
petition im error, and that the judgment of the county 
court should have been reversed, cannot be sustained. 
Assuming the averments of the petition to be true, the 
record of the county court is, by no means, lacking in 
reversible error; but, until a duly authenticated tran- 
script of such record shall be presented to it, the district 
court is not authorized to review the proceedings and re- 
verse the judgment. No attempt has been made here, 
either by ‘brief or oral argument, to justify the ruling of 
the district court on the demurrer, and we are not in- 
formed upon what theory it was held that the petition 
did not make a case entitling the company to a correc- 
tion of the record. The judgment is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


TlarRIeET BRONG ET AL. V. THOMAS B. SPENCE. 
FimEep NovEMBER 17, 1898. No. 8403. 


1, Conflicting Evidence: Review. A verdict rendered on substan- 
tially conflicting evidence, and approved by the trial court, will 
not be set aside on the ground that it is not sustained by ade- 
quate proof. 


2. Unauthorized Contract of Agent: RATIFICATION BY PRINCIPAL. 
A principal who accepts the fruits of a contract made by an agent 
in excess of his authority is liable to the person with whom such 
contract was made, although misinformed as to some of its pro- 
visions. 

: Prersonan Lianiyity. One who assumes, without authority, 


to contract for another is not personally liable in an action on 
such contract unless he is within its terms. 


4. Joint Assignments of Error: Review. Where two defendants 
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join in a motion for a new trial, and also file a joint petition in 
error in this court, the judgment will be affirmed unless the rec- 
ord discloses error prejudicial to both. 


Error from the district court of Seward county. 
Tried below before BATES, J. Affirmed. 


Edw. 0. Biggs and J. J. Thomas, for plaintiffs in error. 
G. H. Terwilliger, contra. 


SULLIVAN, J. 


Harriet Brong and Jacob Brong, by this proceeding . 
in error, seek to reverse a judgment of the district court 
of Seward county rendered against them and in favor 
of Thomas B. Spence for the sum of $63.32. In his peti- 
tion the plaintiff alleges that, under and pursuant to 
the terms of a contract between himself and the defend- 
ants, he furnished feed for one team, board and lodging 
for two men, and twenty-two days’ labor to a contractor 
who was engaged in putting down a well on the farm 
of Harriet Brong. The defendants answered separately, 
denying the contract. The Brongs were husband and 
wife. They lived in Pleasant Dale. Mrs. Brong owned © 
an eighty-acre farm, which she leased in 1894 to Thomas 
B. Spence. The well on the farm failing to furnish an 
adequate supply of water, Jacob Brong was instructed 
by his wife to cause it to be repaired. He proceeded to 
execute his commission, but, after consulting with 
Spence, was induced to wander outside of his authority 
and enter into a written contract with a man named 
Swain for a new tubular well. This agreement provided 
that Swain should receive seventy-five cents per lineal. 
foot for sinking the well, be furnished with a sufficient 
supply of water to enable him to prosecute the work, 
and have his men boarded and lodged while the work 
should be in progress. Mrs. Brong read the contract and. 
acquiesced in its terms, only upon being assured by her 
husband taat Spence had agreed, in consideration of the 
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new well being put down, to furnish board and lodging 
for the men, feed for the team, and furnish all necessary 
help. On the trial the defendants contended that such 
was the arrangement between Brong and the plaintiff. 
The plaintiff, however, denied it, and, upon substantially 
conflicting evidence, the jury, under proper instructions, 
resolved that issue against the defendants. 

In the further consideration of the case, therefore, we 
proceed on the assumption that the board, lodging, horse 
feed, and labor were furnished at the request of Brong 
and under circumstances affording an implied promise 
to pay for the same. Was Mrs. Brong bound by the 
agreement between her husband and Spence? She un- 
doubtedly ratified the contract with Swain with a full 
knowledge of its provisions. This, of course, included a 
ratification of the engagement in regard to furnishing 
water and boarding and lodging the men. To perform 
the obligations imposed by the Swain contract Spence 
was employed, with her knowledge and consent. She 
was, it is true, misinformed as to the arrangement be- 
tween Spence and her husband, but that was not the 
plaintiff's fault, and we do not see why it should prevent 
him from recovering for services rendered and accom- 
modations furnished for Mrs. Brong’s benefit and in ful- 
fillment of the contract with Swain. In Hughes v. Insur- 
ance. Co. of North America, 40 Neb. 626, this rule was laid ~ 
down: “The acceptance by a principal of the fruits of an 
unauthorized contract made by his agent is a ratification 
of such agent’s conduct, and said ratification relates back 
to the date of the performance of the act ratified, and the 
principal is bound by the effects thereof, and the results 
‘flowing therefrom, as much so as if he had himself per- 
formed the act.” And in Bradford v. Peterson, 30 Neb. 
96, it was said: “In a number of cases this court has 
held that where a husband constructs a house on the 
‘land of his wife, of which fact she has full knowledge, 
the agency of the husband will be presumed; in other 
words, the wife, by her silence where she should speak, 
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in effect admits that the work is being done for her bene- 
fit.” The liability of Mrs. Brong upon her husband’s con- 
tract was conclusively established, and, therefore, the 
action of the trial court in giving, and refusing to give, 
certain instructions in regard to the law of agency, if 
error, was without prejudice. 

The court charged the jury as follows: “If you further 
find from the evidence that Jacob Brong ‘contracted with 
the plaintiff to board and lodge two men and to feed 
their team while engaged in putting down said well, and 
if you further find from the evidence that Jacob Brong 
employed the plaintiff to furnish two men and one team 
to haul water to be used in putting down such well, and 
if you further find from the evidence that Jacob Brong 
was acting as the agent of his wife, then you should find 
for the plaintiff and against both defendants.” The giv- 
ing of this instruction is assigned as error. We think it 
is not a correct statement of the law. It, in effect, di- 
rected the jury to return a verdict against Brong in case 
they found that he made the contract with Spence, and’ 
in so doing acted as the agent of his wife. It is perfectly 
clear, on principle and authority, that if Brong was the 
agent of his wife and avowedly acted in that capacity, 
without assuming to bind himself, he incurred no per- 
sonal obligation and is not liable in an action on the 
contract. (1 Am. & Eng. Ency. Law [2d ed.] 1119.) And 
even if he were not the agent of his wife, the contract 
would not bind him unless he was within its terms. 
(Cole v. O’Brien, 34 Neb. 68; Bartlett v. Tucker, 104 Mass. 
336; Hall v. Crandall, 29 Cal. 568; Duncan v. Niles, 32 
Ill. 532.) The instruction was prejudicially erroneous, 
yet that fact does not lead to a reversal of the judgment. 
Both defendants joined in a single motion for a new 
trial, and they also join in the petition in error filed in 
this court; so that, under a familiar rule of practice, an 
affirmance of the judgment against either of them re- 
quires an affirmance as to both. (Knight v. Darby, 55 Neb. 
16; Long v. Clapp, 15 Neb. 417; Dorsey v. AlcGee, 30 Neb. 

45 
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657; Scott v. Chope, 33 Neb. 41; Ainick v. Huff, 41 Neb. 
516; Gordon v. Little, 41 Neb. 250; Cortelyou v. McCarthy, 
53 Neb. 479.) The judgment of the district court is 


AFFIRMED. 


J. S. GRABLE V. R. WALTER BEATTY. 
FILED NOVEMBER 17,1898. No. 8464. 


1. Action on Note Secured by Mortgage. The holder of a note, which 
is secured by a mortgage, may maintain an action at law on the 
note, where neither note nor mortgage contains stipulations 
making the mortgaged property primarily liable for the debt. 


In the absence of an agreement by a mortgagee to look 
primarily to his security for satisfaction of the debt, a foreclos- 
ure of the mortgage is not a condition precedent to an action at 
law on the secured claim. 


Error from the district court of Gage county. Tried 
' below before STULL, J. Affirmed. 


George R. Chaney and H. D. Walden, for plaintiff in 
error. 


E. O. Kretsinger and F. B. Sheldon, contra. 


SuLiIvaN, J. 


This was an action by Beatty against Grable, in the 
district court of Gage county, upon the following instru- 
ment: 

“On the first day of May, A. D. eighteen hundred and 
ninety-four, for value received, we promise to pay to the 
order of Horace P. Green the principal sum of one 
thousand dollars, lawful money of the United States of 
America, with interest thereon at the rate of seven per 
cent per year, from April 17, 1889, until maturity, pay- 
able semi-annually according to the tenor of ten interest 
notes, one being for thirty-seven and 50-100 dollars, and 
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nine each for thirty-five dollars, bearing even date here- 
with, both principal and interest notes payable at the 
Charter National Bank of Media, Pennsylvania (with ex- 
change on New York). And if default be made in the 
payment of any of said notes so secured, or any part of 
them, as the same mature, for the space of thirty days, 
_or if the maker of this note and interest notes attached 
hereto shall allow the taxes or any other ‘public rates 
and assessments on the property, or any part thereof, 
given as security for the aforesaid notes to become de- 
linquent, or shall do any act whereby the value of said 
mortgaged property-shall be impaired, then wpon the 
happening of any of said contingencies the whole amount 
herein secured shall at once be and become due and pay- 
able at the election of the holder of the note, his heirs 
or assigns, and the mortgagee, his legal representatives 
or assigns, may proceed at once to collect this note and 
foreclose the mortgage given to secure said note and sell 
the mortgaged property to satisfy said debt, interest and 
costs, and taxes, public rates or assessments that may 
be due thereon which shall be secured by mortgage and _ 
also included in jwdgment in such foreclosure. These 
notes are secured by mortgage of even date herewith, 
duly recorded in Gage county, of the state of Nebraska. 
This note bears interest at the rate of ten per cent per 
year, payable thalf-yearly after maturity. All right of 
homestead is hereby waived. ; 

“Dated at Beatrice, state of Nebraska, on the seven- 
teenth day of April, 1889. J. S. GRABLE. 


“J. L. Tarr 
“Attest: 


“A, L. GREEN.” 


The plaintiff recovered judgment, and the defendant, 
by this proceeding in error, brings the record here for 
review. 

Grable sought, both by motion and answer, to have the 
action transmuted into a suit to foreclose the mortgage 
given to secure the note above set out. He now con- 
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tends that the two instruments are separate parts of a 
single, indivisible contract, and that their provisions are 
so blended and interdependent that an action cannot be 
maintained upon the note alone. We cannot assent to 
this proposition. The note unconditionally binds the de- 
fendant for the payment, at a fixed time, of a definite 
sum of money. Subordinate provisions authorize the 
payee, under certain circumstances, to accelerate the 
maturity of the obligation, and then to collect it. By 
the express terms of lis contract the defendant became 
personally and absolutely liable for the payment of 
$1,000, together with .the interest accrued thereon. 
Neither in the note nor in the mortgage is there found 
any stipulation making the mortgaged premises prima- 
rily liable for the payment of the debt. The plaintiff 
might have resorted to his security in the first instance, 
but he was under no contract obligation to do so. In the 
absence of special circumstances, there can be no doubt 
of the right of a creditor, whose claim is secured by mort- - 
gage, to recover a judgement at law without having first 
exhausted his remedy by foreclosure. (Meehan v. First 
Nat. Bank, 44 Neb. 213; Hargreaves v. Menken, 45 Neb. 
668; Code of Civil Procedure, secs. 848, 850, 851.) The 
defendant, however, contends that it stands admitted in 
the record that the mortgagee agreed to resort primarily 
to the security for satisfaction of ‘this claim. This con- 
tention is based on the fact that the court sustained a 
demurrer to Grable’s answer, in which, after pleading 
various provisions of the mortgage, he alleges: “That in 
consideration of said special stipulations and agreements 
so made and entered into by the said defendants, the 
said Horace P. Green then and there agreed to and with 
the said defendants to accept a conveyance of the said’ 
real estate, and look to the said real estate for the pay- 
ment of said note and the interest thereon, and agreed 
that if default be made in the payment of said note, in- 
terest, or taxes, or cither of them, or upon a breach in 
the conditions of sail note or mortgage, he would fore- 
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close the mortgage on said real estate under and accord- 
ing to the laws of the state of Nebraska, and sell the 
same, to pay said debt, all of which the plaintiff well 
knew when he purchased said note, as shown by said 
special stipulations so accepted by him, from said Green.” 
By the foregoing allegation it was evidently the inten- 
tion of the pleader to state a conclusion deduced by him 
from the facts antecedently averred. Those facts do not 
sustain his conclusion. The mortgagee did not agree to 
look to the mortgaged property for satisfaction of his 
claim, and the plaintiff, who is indorsee and owner of the 
note, could not lawfully be required to change his form 
of action into a suit to foreclose the mortgage. The judg- 
ment is right and is 
AFFIRMED. 


UNITED STATES SCHOOL-FURNITURE COMPANY V. SCHOOL 
District No. 87, LANCASTER COUNTY. 


FitEpD NOVEMBER 17, 1898. No. 8461. 


1. Unauthorized Acts of Agent: RATIFICATION BY PRINCIPAL. The 
unauthorized transaction of an agent must be either adopted or 
rejected, by his principal, as a whole. Incident to the accept- 
ance of the benefits of an agency is the assumption of its bur- 
dens. 


2. A principal will generally be held to have ratified 


the unauthorized acts of his agent by knowingly accepting and 
retaining the benefits of such acts. 


3. Harmless Error. Where the verdict returned is clearly right and 
js the only one warranted by the evidence, the judgment will 
be affirmed, although errors may have intervened at the trial. 


Error from the district court of Lancaster county. 
Tried below before HOLMES, J. ‘Affirmed. 


Cobb & Harvey, William B. Price, and Billingsley & 
Greene, for plaintiff in error. 


Kelley & Browne, contra. 


646 NEBRASKA REPORTS. [ Vou. 56 


United States School-Furniture Co. v. School District. 


SULLIVAN, J. 


In the district court of Lancaster county the plaintiff 
in error sued the defendant school district upon a written 
contract for the sale of certain school furniture. The 
answer alleged payment. The jury found in favor of the 
defendant, and to reverse a judgment rendered on the 
verdict the plaintiff prosecutes error to this géourt. About 
the essential facts there is no dispute. The contract in 
question was executed for the plaintiff by its authorized 
agent, J. M. Murdock. It provided that the furniture 
should be: “delivered, set up in schoolhouse,” and that 
payment therefor should be made in cash or by warrants 
bearing seven per cent interest. In due time the furni- 
ture was shipped from the factory in Burlington, Iowa, 
to Lincoln, Nebraska, where, on direction of the plaintiff, 
it was turned over to Murdock, and was by him delivered 
and set up according to the terms of the contract. The 
school district thereupon, in partial performance of its 
part of the agreement, paid to Murdock the sum of 
$533.55. Out of this money Murdock paid certain freight 
charges, drayage, and the expense of setting the furni- 
ture in place. The balance he seems to have appropriated 
to his own use. 

The defendant contends that the furniture company, 
with full knowledge of the material facts, ratified and 
approved the act of its agent in collecting the money due 
to it from the schoo] district. We think this contention 
is sustained by the undisputed proof. The plaintiff au- 
thorized Murdock to deliver the furniture and set it up 
in the schoolroom. In doing this it- was necessary that 
he should pay freight charges, drayage, and other ex- 
penses. With the money obtained from the defendant 
he paid these charges and advised his principal of the 
fact. His principal found no fault and made no objec- 
tion. It cheerfully acquiesced in this part of the transac- 
tion, and has not at any time offered to reimburse the 
defendant to the extent that the money collected was 
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applied to its use and for its benefit. Even at the trial 
it did not offer to credit the school district with the 
amount so applied. Having determined to sue for the 
full contract price of the furniture, it was certainly the 
plain duty of the furniture company to tender back to 
the defendant so much of the money paid to Murdock as 
had been necessarily expended by him in performing the 
conditions of the contract. The retention of such money, 
while attempting to coerce payment of the entire sum 
for which the furniture was sold, puts plaintiff in the 
incongruous attitude of holding fast to the fruits of an 
agency while insisting that the agency never existed. 
This it cannot do. A principal must adopt the acts of his 
agent as a whole. He will not be permitted to retain 
the part which is beneficial and reject that which is not. 
(Rogers v. Hmpkie Hardware Co., 24 Neb. 653; Kansas Mfg. 
Co. v. Wagoner, 25 Neb. 439; Waterson v. Rogers, 21 Kan. 
529.) The plaintiff, by its conduct, clearly ratified the 
acts of Murdock so far as they were advantageous to it, 
and that, in contemplation of law, amounted to a ratifi- 
cation of the entire transaction. In Johnston v. Milwaukee 
& Wyoming Iuvestinent Co., 49 Neb. 68, the facts being 
quite similar to those in the case at bar, the present 
chief justice delivering the opinion said: “The prin- 
cipal, after knowledge of the facts, must return, or tender 
a return, of the proceeds or benefits received by him by 
virtue of the unauthorized acts of the agent, or be held 
to have ratified the acts; and this applies to corporations 
as principals, equally as to persons.” And in Hughes v. 
Insurance Co. of North America, 40 Neb. 626, the same 
principle was announced by RaGan, ©., as follows: The 
acceptance or retention by the principal, after knowledge 
of the facts, of the fruits of an unauthorized act of an 
agent is a ratification of the agent’s act, and it relates 
back to the time of the act and makes it as if the agent 
had been empowered to perform it at its date, and the 
principal is bound in all respects as if he himself had been 
the actor, Other evidence tending to establish ratifica- 
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tion is contained in letters written by the plaintiff to 
Murdock and to the school district, but a discussion of 
such evidence would be unprofitable in view of the con- 
clusion already reached. Although errors may have in- 
tervened at the trial, the verdict returned was the only 
one warranted by the proofs, and the judgment is there- 
fore 
AFFIRMED. 


MARION A. CARSON ET AL., APPELLEES, V. JEFFERSON H. 
BROADY ET AL., APPELLANTS. 


FILED NOVEMBER 17,1898. No. 8436, 


1. Title of Landlord: DmNtAL BY TENANT: ESTOPPEL. It is a general 
rule of law that a landlord’s ownership of demised premises 
cannot be denied by his tenant while tlie latter is in possession 
under the lease; and this principle is applicable to every case 

_in which an entry upon land has been effected by the permission 
of the owner and in recognition of his title. 


2. Landlord and Tenant: ApVERSE PosskEssion. A tenant remaining 
in possession of the demised property after the expiration of 
his term, without any open or express repudiation of the relation 
created by the lease, is not, in contemplation of law, holding ad- 
versely to the owner, whatever may be his secret intention. 


3. Partition: ConrLicrine TITLES. In an action for the partition of 


real property among several co-owners, the district court cannot 
properly adjudicate upon conflicting legal titles. 


4. 


= : DECREE: EsTorrrn. But if, in such case, the issue 
is tried without objection, and the disputed title conclusively 
established in favor of one of the parties, the other will not be 
heard to question the a and binding force of the judg- 
ment. 


5. Tenants in Common: PURCHASE OF OUTSTANDING TITLE: ConTRIRU- 
tTIon. The purchase by a tenant in common of an outstanding 
title to, or incumbrance on, the joint estate inures to the com- 
mon benefit; and the purchaser is, in such case, entitled to con- 

. tribution from his co-tenant, 


6. : : . But this rule is not applicable to the pur- 
chase of a title or incumbrance by one of the parties before be- 
coming a tenant in common with the other. In such case, the 
acquisition being neither actually nor constructively for the 
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benefit of any future co-owner, the right of contribution does 
not arise. 


7. Tax Liens: FoREcLOSURE: LIMITATION oF Actions. An action to 
enforce a tax lien becomes barred at the expiration of five years 
from the time the cause of action accrued; and, where a void 
tax deed has been issued to the lien claimant, the issuance of 
the deed and the failure of the title which it assumes to convey: 
are concurrent events. 


8. 


. When the right to enforce a tax lien by 
action is barred, the lien itself is extinguished and ceases to be a 
charge upon the land. 


9. Tenants in Common: IMPROVEMENTS: PaRTITion. Where one ten- 
ant in common has had exclusive possession of the joint estate, 
and has made lasting and valuable improvements thereon, with- 
out consulting his co-tenant, there should, in partition, be allot- 
ted to him the portion of the property on which such improve- 
ments are situated, if that can be done without prejudice to the 
rights of his co-owner. 


10. : : . If, in such case, the property is not sus- 
ceptible of physical division, it should be sold and the proceeds 
divided after deducting therefrom, for the benefit of the party 
in possession, such sum as the court shall determine the salable 
yalue has been enhanced by the improvements. 


11. 


: Lease: PossEsston. A tenant in common who leases the 
interest of his co-tenant and remains in possession after the 
expiration of the term, discharging the obligations imposed 
upon him by the contract, will be presumed to be holding under 
the lease and subject to its provisions, in the absence of evidence 
indicating a surrender of the demised interest or termination of 
the tenancy by mutual consent. 


APPEAL from the district court of Richardson county. 
Heard below before Busu, J. Reversed in part. 


J. H. Broady, for appellants. 


Reavis & Reavis, contra. : 


SULLIVAN, J. 


This action for the partition of 160 acres of land lying 
in Richardson county was commenced by Marion A. Car- 
son, Edith Carson, William Carson, and L. Ward Car- 
gon against Jefferson H. Broady and John Tighe. The 
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defendants answered, denying plaintiffs’ title, alleging 
title in themselves by adverse possession, and setting up 
a claim for moneys expended by them in purchasing out- 
standing tax titles, paying taxes, and improving the 
premises. From a decree confirming the shares of the 
parties, directing partition, and adjusting incidental 
equities the defendants have appealed. 

The facts out of which the litigation has arisen, and 
which are essential to an understanding of the questions 
here presented for decision, may be summarized as fol- 
lows: . The real estate in controversy was originally 
owned by David E. Carson, who died intestate in the year 
1862. His heirs were his six brothers and sisters. In 
October, 1877, William Carson, one of these brothers, 
also died intestate, leaving surviving him his widow, 
Louise W. Carson, and four minor children. These chil- 
dren are the plaintiffs in this action. In 1875 a tax deed 
for the entire tract, based on a sale for the delinquent 
taxes of 1872, was issued by the treasurer of Richardson 
county to Edwin 8. Towle. In 1877 Elizabeth Shrauger 
purchased Towle’s interest in the premises and proceeded 
at once to occupy and improve the same. In June, 1880, 
Shrauger sold and delivered possession of the west eighty 
to Henry Nedrow. In 1877 a treasurer’s deed, based ona 
sale of the land for the delinquent taxes of 1874, was 
issued to Charles Brunn, who, in June, 1881, sold and 
transferred his interest to the defendants. In September 
of the last named year the defendants obtained from the 
surviving brothers and sisters of William Carson a deed 
for their undivided interest in the land; and desiring to se- 
cure the one-sixth interest of the plaintiffs, who were then 
minors, proceedings were instituted at the instance of 
defendants to bring about, for their benefit, a guardian’s 
gale of the land. These proceedings were afterwards 
abandoned, but, while they were pending, the defendants, 
in order to obtain a title on which they could maintain 
ejectment against Shrauger and Nedrow, secured from 
the plaintiffs, on October 14, 1881, a lease for their one- 
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sixth interest. This lease was immediately recorded and 
action for possession commenced. A compromise of these 
cases was afterwards effected whereby the possession of 
Shrauger and Nedrow was surrendered, and their inter- 
ests conveyed, to Broady and Tighe, who have ever since 
occupied the premises. 

These appellants now insist that they were in the ex- 
clusive, adverse occupancy of the land for more than ten 
years before the action for partition was commenced, and 
that the right of the plaintiffs to assert their title is 
barred by the statute of limitations. This contention 
cannot be sustained. The defendants recognized the va- 
lidity of plaintiffs’ title, and by relying on it and claiming 
under it they effected a compromise of the ejectment suits 
and were thus let into possession of the land. It is an 
ancient and well settled rule of law that a tenant can- 
not, while occupying the premises, deny his landlord’s 
title. This is so even where he was in possession before 
the lease was made. (Richardson v. Harvey, 37 Ga. 224; 
Thayer v. Society of United Brethren, 20 Pa. St. 60; Lucas 
v. Brooks, 18 Wall. [U. S.] 486; Sage v. Halversen, 75 N. 
W. Rep. [Minn.] 229.) And the principle is applicable 
to every case in which the possession of land has been 
obtained by the permission of the owner and in recogni- 
tion of his title. (Dubois v. Marshall, 3 Dana [Ky.] 336; 
Downer v. Ford, 16 Cal. 345; Love v. Edmonston, 1 Tred. 
[N. Car.] 152.) The relation of landlord and tenant was 
created by the lease. The defendants, until the answer 
was filed in this case, did not repudiate that relation or 

indicate by any clear and unequivocal act their intention 
to hold adversely. Under these circumstances their hold- 
ing was not adverse, in contemplation of law, whatever 
may have been their secret purpose. Besides, at the time 
they obtained possession, they were, with the plaintiffs, 
tenants in common of the land. They were negotiating 
for the purchase of the plaintiffs’ title; they recognized 
its validity then, and even as late as 1889 made applica- 
tion to buy it. They did no act at any time evincing an 
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intention, on their part, to oust their co-tenants; and they 
could not by a mere silent, peaceable possession, how- 
ever long continued, extinguish the plaintiffs’ title. 
(Warfield v. Lindell, 30 Mo. 272; Purcell v. Wilson, 4 Gratt. 
[Va.] 16; Day v. Davis, 64 Miss. 253; Peeler v. Guilkey, 
27 Tex. 355; Holley v. Haley, 89 Vt. 525.) 

In the brief filed for the appellants it is argued that 
the title of the plaintiffs’ being denied, the court was 
without authority to determine the questions in issue in 
an action to partition the land. Upon this point it is 
sufficient to say that the issues were tried without objec- 
tion, and the averments of the petition established by 
undisputed proof. The defendants submitted their cause 
to the court without protest. They would have willingly 
accepted the decision had it been favorable to them, and 
they cannot be heard to complain on this ground because 
it is against them. 

We proceed now to consider the equities of the parties 
incident to a partition of the land. The defendants ask 
to be reimbursed for moneys expended in purchasing out- 
standing tax titles and in improving the property. In the 
case of Brown v. Loman, 1 Neb. 448, it was held that the 
purchase by a tenant in common of an outstanding title 
to, or incumbrance on, the joint estate, would inure to. 
the common benefit and entitle the purchaser to contri- 
bution. And this is believed to be the universal rule. 
(See collection of cases in 7 Am. & Eng. Ency. Law [2d 
ed.] 354.) By compromising the actions against Shrauger 
and Nedrow, and obtaining their interests under the tax 
deed issued to Towle, the defendants secured for them- 
selves and ‘for the plaintiffs, as their lessors and co-ten- 
ants, the immediate, peaceable possession of the land, 
and thus extinguished a valid lien and an adverse occu- 
pancy. Having ‘shared in the benefits of the purchase, 
and claiming now the fruits of the lease which became 
at once effective by the settlement of the litigation, the 
plaintiffs are bound to contribute their just proportion of 
the amount paid by the defendants in effecting the com- 
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promise. (Titsworth v. Stout, 49 Til. 78; Lee v. Fox, 6 Dana 
[Ky.] 172; Oliver v. Montgomery, 42 Ia. 36; Moon v. Jen- 
nings, 119 Ind. 130; Watson’s Appeal, 90 Pa. St. 426; Pack- 
ard v. King, 3 Colo. 214; Calkins v. Steinbach, 66 Cal. 117.) 
But the claim of the defendants for money expended in 
purchasing the interest of Charles Brunn its on an en- 
tirely different footing. It cannot be allowed. At the 
time Brunn’s rights were acquired the defendants had 
no title to the land. They were not the plaintiffs’ co-ten- 
ants and did not actually, or by implication of law, pur- 
chase for the benefit of the plaintiffs, as well as for their 
own advantage. By the Brunn deed they secured for 
their own exclusive benefit a lien for the amount of the 
taxes paid by Brunn. This lien they might have enforced 
by an appropriate action seasonably brought. They were 
entitled to have one-sixth of the amount paid by them 
charged ‘as a specific lien against plaintiff's interest in 
the land, and to obtain satisfaction by a sale of such in- 
terest. They, however, failed to move in the matter 
within the time limited by the statute for that purpose, 
and, under the decisions of this court, their lien is now 
extinguished. An action for the enforcement of a tax 
lien is barred at the expiration of five years from the 
time the cause of action accrued. (Helphrey v. Redick, 
21 Neb. 80; Warren v. Demary, 33 Neb. 327; Black v. 
Leonard, 33 Neb. 745.) It is also settled by Alerander v. 
Thacker, 43 Neb. 494, that the statute in such cases be- 
gins to run when a void tax deed is issued, and not at the 
time such deed is judicially determined to be null. The 
vital infirmity of the treasurer’s deed to Brunn was con- 
genital, and, therefore, the execution of that instrument, 
and the failure of the title which it assumed to convey, 
were concurrent events. And according to the rule es- 
tablished by Alexander v. Shaffer, 38 Neb. 812, and Force 
v. Stubbs, 41 Neb. 271, when the cause of action became 
barred the lien itself was extinguished and ceased to be 
a charge upon the land. 

Since the defendants have been in possession of the 
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land they have made lasting and valuable improvements 
thereon. These improvements were made without the 
privity or consent of the plaintiffs, but not in ignorance 
of the fact that they were co-owners. Under these cir- 
cumstances, if the property can be divided without preju- 
dice to the rights of the parties, there should be set apart 
to the defendants the portion on which the improvements 
are situated, and if it cannot be divided, but must be 
sold, there should be deducted from the gross proceeds 
of the sale such sum as, in the opinion of the court, the 
salable value has been enhanced by such improvements, 
and the balance should be divided between the litigants 
according to their respective interests. This is the gen- 
eral rule and is sustained by the great weight of the au- 
thorities, but exceptional cases may arise in which it 
would be inequitable to permit it to govern. (Sarbach v. 
Neuell, 30 Kan. 102; Dean v. O’Mera, 47 Ill. 120; Afoore v. 
Thorp, 16 R. I. 655; Ford v. Knapp, 102 N. Y. 135; John- 
son v. Pelot, 248. Car. 255; Ward v. Ward, 40 W. Va. 611.) 
There is, however, no difficulty in applying it in this case, 
for plaintiffs in their brief say: “We have no purpose, 
nor are we instructed, to insist upon anything that is not 
plainly justifiable upon the broadest principles of equity 
and exact justice. Our first and only purpose was to pro- 
cure a division of this land according to the rights of 
the parties. When we take twenty-six acres and a frac- 
tion from one side of the quarter section in question, we 
do not expect the court to advise the referees to give us 
the part upon which the most valuable improvements are 
located. We do not ask that. We only want the land, 
and if in the division of the land some of the hedge 
fence-shall be given to us, we are willing to pay for that, 
if our friends on the other side will pay us for the use of 
the land while they have had it, and we are willing that 
a balance shall be struck on the basis of our share of the 
Shrauger claim, coupled with the improvements on the 
part that shall be awarded to us, provided, as against 
that, the appellants be required to account for the use of 


ot 
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the land for the last twelve years.” In view of the con- 
clusions reached on ‘the several questions discussed by 
counsel, we find no difficulty in adjusting the rights of 
the parties in accordance with the foregoing offer and re- 
quest. It now remains to dispose of the claim of the 
plaintiffs for use and occupation. The lease executed 
to the defendants was for a term of three years and im- 
posed on the lessees the duty of paying taxes and making 
repairs. Neither at the expiration of the term fixed, nor 
afterward, was there any communication between the 
parties indicating a surrender of the demised interest or 
a termination of the tenancy by mutual consent. The 
defendants, however, paid the taxes and made necessary 
repairs up to the time this action was commenced, with- 
out demanding contribution. From these facts we infer 
that they continued to hold under the lease and subject 
to its provisions. Indeed, there is excellent authority for 
presuming, from the mere retention of possession, that 
the relation of landlord and tenant continued, as in other 
cases, under an implied renewal of the contract. (Chapin 
v. Foss, 75 Ul. 280; Harry v. Harry, 127 Ind. 91, 26 N. E. 
Rep. 562; O’Connor v. Delaney, 538 Minn. 247.) The hold- 
ing, then, being under the lease, the provisions of that 
instrument fix the mutual rights and obligations of the 
parties with reference to taxes and rent during the en- 
tire period that the defendants have been in possession 
of the property. 

The judgment, to the extent that it confirms the shares 
of the parties and directs partition to be made, is affirmed. 
In all other respects it is reversed. The cause is re- 
manded to the district court with direction to allot to the 
defendants the portion of the land upon which are sit- 
uated the most valuable improvements, and to charge 
upon the share assigned to the plaintiffs a lien in favor 
of the defendants (1) for the value of any improvements 
placed by them on that part of the land; (2) one-sixth of 
the amount paid for the conveyances obtained from 
Shrauger and Nedrow; and (8) interest on the latter sum - 
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at the rate of seven per cent from the time the money 
was expended. If the land shall be sold, in consequence 
of being incapable of physical division without prejudice 
to the owners, the court will ascertain what sum has 
been added to its sale value by the improvements in ques- 
tion. Such sum shail be awarded to the defendants, and 
the balance only shall be subject to distribution. 


JUDGMENT ACCORDINGLY. 
IRVINE, C., not sitting. 


VILLAGE OF ARLINGTON v. ESTELLE BAROTHY. 
Firep NOVEMBER 17,1898. No. 8455. 


Review Without Bill of Exceptions. Where there is no bill of ex- 
ceptions in the record and the errors assigned only challenge 
the correctness of the conclusion deduced by the court from the 
evidence received, and the ruling of the court excluding evidence 
offered on the trial, the judgment will be affirmed. 


Error from the district court of Washington county. 
Tried below before Buatr, J. Affirmed. 


W. S..Cook and Frick & Dolezal, for plaintiff in error. 
Walton & Mummert, contra. 


SULLIVAN, J. 


This action was brought in the district court of Wash- 
ington county to restrain the defendant Estelle Barothy 
from encroaching upon one of the public streets of the 
village of Arlington. The trial resulted in a finding and 
judgment in favor of the defendant. It is now claimed, 
on behalf of the village, that the conclusion and decree 
of the trial court are not sustained by sufficient evidence, 
and that there was prejudicial error in the exclusion of 
certain testimony tendered by the plaintiff in support of 
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the allegations of its petition. These questions cannot 
be determined without the aid of a bill of exceptions, and 
no such document is to be found in the record before 
us; neither is there any allusion to it in the certificate 
of the clerk. Error does not affirmatively appear and the 
judgment is, therefore, 

AFFIRMED. 


JOHN I’. CoRNELL, AUDITOR OF PUBLIC ACCOUNTS, V. 
FRANK IRVINE. 


FILED NOVEMBER 17,1898. No. 10232. 


1. State Officers: AUDITOR or PuBLIc Accounts. An incumbent of a 
state office, of which the duration and salary are definitely fixed 
by statute, is not accountable to the auditor of public accounts 
of the state for the manner in which, as such incumbent, he has 
discharged the duties of his office. 


Extra SERVICES: COMPENSATION. Where a state officer 
has rendered services outside of, and not incompatible with, his 
duties as such officer, it is not proper for the auditor of public 
accounts of the state to refuse to issue a warrant in payment of 
such extra services merely because the said state officer’s salary, 
already paid, was for the period during which the said extra 
services were rendered. 


8. Commissioner of Supreme Court: LECTURER BEFORE COLLEGE oF 
Law: CoMPENSATION. A statute created the office of commis- 
sioner of the supreme court, prescribed his duties, provided his 
compensation, payable quarterly, and only forbade, during his 
term, his engaging in the practice of law. Held, That neither 
upon principle nor upon statutory grounds was such commis- 
sioner properly denied compensation for lectures delivered to a 
law class of the state university, since such extra services were 
not incompatible with, or included within, the scope of his du- 
ties as such commissioner. 


Error from the district court of Lancaster county. 
Tried below before HALL, J. Affirmed. 


Cases cited by counsel are discussed in the opinion. 
46 : 
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C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for plaintiff in error. 


Frank Irvine and M. B. Reese, for defendant in error. 


Ryan, C. 


The defendant in error appealed to the district court 
of Lancaster county from the disallowance of his claim 
by the auditor of public accounts of this state, and on 
his appeal secured the allowance sought by him, and the 
said auditor now seeks to reverse the judgment of the 
district court by these proceedings in error. Omitting 
mere formal parts the petition in the district court was - 
in the following language: . 

“The said Frank Irvine, appellant, for cause of action 
states: 

“1. That the said John F. Cornell is, and for more 
than a year past has been, the auditor of public accounts 
of the state of Nebraska, and as such auditor is charged 
with the duty, among other things, of examining certifi- 
cates drawn by the regents of the University of Nebraska, 
and drawing warrants thereon upon the state treasurer 
for the payment of claims against said university. 

“2. That a contract exists, and for many years past 
has existed, between the said appellant and the said 
regents whereby the said appellant is engaged to deliver 
each year, so long as said parties see fit to continue said 
contract, lectures before the senior class of the College 
of Law of said university at the agreed compensation of 
$20 per lecture. 

“3. That in pursuance of said contract, and at times 
fixed by the authorities of said university, the said Frank 
Irvine did, during the months of February and March, 
1898, to-wit, on three successive Wednesdays at 2 o’clock 
P. M., and on three successive Thursdays at 10:45 o’clock 
A. M., deliver six lectures before said class, and thereby 
was entitled to receive from the funds of said university 
devoted to said college of law the sum of $120. 
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“4. That there was at all times mentioned, and is now, 
a specific appropriation by the legislature available and 
sufficient for the maintenance of said college of law and 
for the payment of said claims of appellant. 

“5. That, as more fully appears from the transcript 
filed herein, the said board of regents caused to be issued 
and signed by its secretary and president a certificate 
that said services had been performed, and that said 
Frank Irvine was entitled to said sum and directing ap- 
pellee to draw his warrant upon the state treasurer 
therefor. Said certificate was duly presented to said 
appellee, and all things requisite and necessary to re- 
quire the drawing of said warrant were by appellant and 
said board of regents done and performed, and it thereby 
became the duty of said appellee to draw his warrant 
as aforesaid, directing said treasurer to pay to appellant 
the sum aforesaid. 

“6. That said appellant is, and for five years last past 
has been, one of the commissioners of the supreme court, 
and as such commissioner has drawn from the treasury 
his salary as provided by law, and about the Ist day of 
April, 1898, drew his salary as such commissioner for 
the quarter ending the 31st day of March, 1898. 

“7, The said appellee examined and rejected said claim 
and certificate and disallowed the same and refused to 
draw his warrant therefor, giving as his sole and only 
reason for such action, in the official notice thereof 
served on the appellant, that, from certain opinions ren- 
dered by the attorney general, he was led to believe that 
said appellant was not entitled to receive compensation 
‘for the services so by him rendered to said university, 
because he filled such position as commissioner and re- 
ceived salary as such. 

“Wherefore appellant prays that the decision of said 
auditor be‘reversed and that this court, by its order and 
mandate, require the appellee to issue his warrant for the 
sum of $120 as required by law. Appellant also prays 
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judgment for costs, and such other relief as may be just 
and lawful.” 

To the above petition the auditor filed a general de- 
murrer, which was overruled, and, as the auditor elected 
to stand upon his demurrer, in the further orderly prog- 
ress of the cause there was judgment as prayed in the 
petition. 

The duties. of commissioners of the supreme court, 
their salaries, and the limitations upon their right to 
pursue other vocations are found in sections 22¢, 22f, and 
229, chapter 19, Compiled Statutes 1897. he salary of 
each is thereby made equal to that of a judge of the gsu- 
preme court, his duties are to aid in the performantce of 
the duties of said court in the disposition of the cases 
therein pending, and during the term of ‘his office he is 
forbidden to practice law. The contentions on behalf of 
the auditor are that the defendant in error, by accepting 
the office of commissioner of the supreme court, engaged 
to give all of his time during ordinary business hours 
to the duties of that office, and that with this implied 
engagement the delivery of lectures to students of the 
law college during ordinary business hours was incom- 
patible; and, furthermore, that having received compen- 
sation as commissioner from the state for ‘his entire time, 
he is not entitled to compensation from the same source 
for duties performed during the same time, even though 
these duties did not pertain to his office as commissioner. 
In this connection we mention the fact that there was 
much controversy in argument as to whether there is 
involved in this proceeding the right to hold two offices, 
merely to say that, in our opinion, too much stress has 
been laid on this proposition. As we understand the 
argument of the attorney general, it is based upon the 
assumption that to pay the claim of the defendant in 
error would be opposed to public policy, for the reason 
that the duty of lecturer is incompatible with that of 
commissioner, and because the time of the defendant 
in error, already paid for as commissioner, must, to a 
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certain extent, be appropriated to his duties as lecturer. 
In support of this contention there are cited Commission- 
ers of Montgomery County v. Bromley, 108 Ind. 156, State v. 
Buttz, 9 Rich. [S. Car.] 156, and Commonacealth v. Hawkes, 
123 Mass. 525. 

In the first of these cases Bromley was township 
trustee and as such kept open his office for the transac- 
tion of business of the township every working day dur- 
ing his term, and for his services on all of said days he 
was paid out of township funds at the rate of $2 per day. 
During said official term Bromley performed the duties 
of overseer of the poor of his township, and for these 
services in the case decided he claimed compensation 
from the county. The statutes of Indiana provided that 
township trustees should be overseers of the poor within 
their respective townships and should perform all the 
duties with reference to the poor of such townships. It 
was algo originally provided by the statutes of that state 
that the overseers of the poor in each township should 
be entitled to receive $1 per day for each day necessarily 
employed in the discharge of his duties as such overseer 
of the poor, to be allowed by the board of commissioners 
of his county. The same per diem compensation was 
originally allowed to a township trustee while engaged in 
the performance of his other duties, to be paid out of 
the township fund. Afterward,in 1879,there was enacted 
a statutory provision as follows: “The per diem of town- 
ship trustees shall be as follows: For each actual day’s 
service they shall be allowed to be paid, out of the town- 
ship fund, two dollars; provided that, for all services as 
overseer of the poor, said township trustees shall be paid 
out of any funds in the county treasury not otherwise ap- 
propriated on the order of the board of county commis: 
sioners.” In reference to the language just quoted the su. 
preme court of Indiana said: “As a statutory provision 
that section might, perhaps,have been so framed as bette 
to express the precise legislative meaning intended to 
be conveyed; but, construed in the light of antecesemt 
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legislation and with reference to the purpose which the 
legislature clearly had in view in passing the act of 
March 31, 1879, we interpret it to mean that for services 
in the ordinary civil and school business of the township 
the trustees shall be paid at the rate of $2 per day out 
of the township fund, and that for services as overseer 
of the poor he shall be paid at the same rate out of the 
county treasury, and that separate accounts must be 
kept of the amount of each class of services rendered 
from time to time. We further interpret the section un- 
der consideration to mean that, as applicable to both 
classes of service, an allowance of only $2 can be made 
for an ‘actual day’s service, without reference to the 
manner in which the day may have been divided between 
the two classes of service; and that, consequently, a 
township trustee is not entitled 'to receive out of any fund 
more than $2 for official services performed during one 
day.” It will be readily seen that the point decided in 
the above case was not the same as that which is involved 
in this. Under statutes in existence previous to 1879 a 
township trustee as such received $1 per day for services, 
to be paid out of the township fund; as.overseer of the 
poor he was entitled to receive from the county $1 per 
day for his services as such overseer. The township 
trustee was, ex officio, overseer of the poor, and hence, 
when in 1879 'there was allowed $2 per day to township 
trustees, this legislation was understood by the court 
to evidence a legislative purpose to pay but $2 per day 
for services rendered by township trustees, whether ren- 
dered as such trustee in strictness, or only ex officio. 

The scope of the opinion in State v. Butiz, supra, is fully 
described in the syllabus, which is in this language: 
“(1.) A solicitor who accepts the office of representative 
in congress thereby vacates his office of solicitor. (2.) 
‘Where one holding an office accepts another which is in- 
compatible therewith, he thereby vacates the first. (3.) 
There is nothing in the constitution of the state which 
‘abrogates the common-law rule that the same person 
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cannot hold at the same time two incompatable offices. 
(4.) The office of state solicitor and member of congress 
are incompatible with each other.” The opinion contains 
a very full and able exposition of the proposition that the 
acceptance of an office of which the duties-are incompati- 
ble with the duties of another office already held, ipso 
facto, vacates the office first held. In the case at bar the 
question is not whether by lecturing to the law class the 
defendant in error vacated his office as commissioner of 
the supreme court, for the incompatibility asserted to 
exist is not claimed to involve such consequences as in 
the above case were held to result from certain restric- 
tive provisions of the constitution of South Carolina. 

Commonwealth v. Hawkes, supra, is governed by the prin- 
ciple which was the pivotal point in State v. Buttz, supra, 
and which ‘has just been held inapplicable to the facts 
now under consideration. 

In addition to the three adjudicated cases just consid- 
ered the attorney general has referred to 1 Dillon, Munici- 
pal Corporations [4th ed.], section 227, but this section 
we find upon examination to be devoted to the discussion 
of the vacation of an office already held by the mere ac- 
ceptance of another incompatible therewith, and throws. 
no new light upon that question. 

Having completed an analysis of the cases and views 
_ of text-writers cited on behalf of plaintiff in error, we 
shall now devote our attention to those cited by defend- 
ant in error and such others as, with necessarily limited 
time at our command, we have been able to discover. In- 
troductory to this task it is appropriate to quote some- 
thing of the views of English jurists with reference to 
considerations of public policy as applied to judicial in- 
vestigations. 

In Richardson v. Mellish, 2 Bing. [Eng.] 229, Burrough, 
J., said: “I, for one, protest, as my lord has done, against 
arguing too strongly upon public policy:—it is a very 
unruly ‘horse, and when once you get astride it you never 
know where it will carry you, Jt may lead you from 
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the sound law. It is never argued at all, but when other 
points fail.” 

In Davies v. Davies, 86 L. R.’Ch. D. [Eng.] 364, after 
having approvingly quoted the saying of Burrough, J., 
that “public policy is a very unruly horse, and when once 
you get astride it you never know where it will carry 
you,” it was added that “Public policy does not admit of 
definition and is not easily explained.” 

With these cautionary remarks in mind we shall now 
state rather what is held by the courts than try to formu- 
late any general principle to be upheld by authority. 

In United States v. Ripley, 7 Pet. [U. S.] 18, it was held 
that though General Ripley had been receiving the pay 
and emoluments of an army officer, he was entitled to 
payment for services in preparing plans of fortifications, 
procuring and forwarding supplies, etc., such services 
not being within the line of his duties. 

In United States v. Fillebrown, 7 Pet. [U.S.] 28, the first 
paragraph of the syllabus is as follows: “The United 
States instituted an action to recover a balance certified 
at the treasury, against the defendant, on the settlement 
of his accounts as secretary to the commissioners of the 
navy hospital fund. Upon this settlement, the defendant 
set up a claim for compensation, for what he considered 
extra services, in bringing up and arranging the records 
of the board, antecedent to his appointment as secretary; 
and also for commissions on the disbursement of moneys 
under the orders of the board. These claims were rejected 
by the accounting officers of the treasury and were, on 
the trial, set up by way of set-off against the demand 
on the part of the United States. Held, that the allow- 
ance of compensation by a fixed salary to the defendant, 
as the secretary of the board of the navy hospital com- 
missioners, did not exclude ‘his right to claim extra com- 
pensation for the disbursement of moneys belonging to 
the navy hospital fund.” 

In United States v. Saunders, 120 U. S. 126, it was held 
that a clerk in the office of the president of the United 
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States who was appointed clerk of a committee of con- 
gress and performed the duties of both positions was en- 
titled to compensation appropriated and allowed by law 
for each of said classes of services. 

In rans v. City of Trenton, 4 Zab. [N. J.] 764, it was 
held that while a municipal officer is bound to perform 
such duties as his office properly requires without regard 
to the adequacy of his fixed compensation therefor, yet 
that for services performed upon request, and which it 
was not a part of his official duty to perform and which - 
any other person might as well have performed, he was 
entitled to compensation from the city. 

In Love v. Baehr, 47 Cal. 364, the attorney general was 
held properly to have been compensated by the legisla- 
ture by a salary for services performed as a member 
of the board of examiners,—those services not being 
within the line of his duties. as attorney general and con- 
sequently not to have been paid by his salary as such 
officer. 

In McBride v. City of Grund Rapids, 47 Mich. 236, it was 
held that a city officer is entitled to be paid for acts done, 
under appointment of the common council, outside of his 
official duty; and there was the same holding in Langdon 
v. Town of Castleton, 830 Vt. 285. 

We find the question of the incompatibility of employ- 
ments as affecting distinct rights to compensation treated 
of in Bryan v. Cattell, 15 Ia. 5388. Bryan, in January, 1861, 
was commissioned, qualified, and entered upon the dis- 
charge of his duties as district attorney. In July of the 
same year he was commissioned captain in a volunteer 
regiment for a term of three years, or during the civil 
war then in progress. By mandamus proceedings he 
sought to recover compensation as district attorney for 
the whole term to which he had been elected as such, 
notwithstanding the fact that for the greater part of said 
term he had been performing his duties as captain out- 
side the limits of his state. For the part of his term dur- 
ing which he was outside the state, because of an ex- 
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press statutory provision, his claim for compensation 
was denied, but for the three months of his term during 
which he was within the state which was not governed 
by such statute his demand for compensation was en- 
forced. In passing upon this branch of the case Wright, 
C. J., for the court, used this language: “We have no 
statutory declaration, in general language, prescribing 
what offices, from their nature, are incompatible. Look- 
ing to the common law, we are of the opinion that the 
incompatibility must be such as arises from the nature 
of the offices, or their relation to each other. Or, as Mr. 
Bouvier has it, ‘They are such as are subordinate to, or 
interfering with, each other; for example, a man cannot 
be at once judge and clerk of the same court.’ Bailey, J., 
in Ree v. Tizzard (17 Eng. C. L. 191) says: “The two 
offices are incompatible, where the holder cannot in every 
instance discharge the duties of each.’ And that incom- 
patibility, as here used, must be such as arises from the 
nature of the duties, in view of the relation of the two 
offices to each other, seems to have its foundation in 
reason. If appellant’s proposition is correct, then plain- 
tiff would have surrendered his office if he had volun- 
teered and gone into the service as a private. The ac- 
ceptance of a captaincy would not change it, for his 
obligation to ‘continue in the service would be no greater 
in the one case than in the other. The effect of such a 
rule would be to have the vacancy depend, not upon the 
acceptance of an office, but upon a particular employ- 
ment. And yet this will scarcely be claimed. Not only 
go, but it by no means necessarily follows that a person 
in the military service might not discharge all the sub- 
stantial duties of the attorneyship. It is scarcely prob- 
able that he could or would, and yet he might. Suppose 
the plaintiff in this case had been permitted by his su- 
perior officers to return and attend all the courts in his 
district. Would it have been claimed that because he 
was captain he was disqualified from discharging such 
duties? Or suppose he had been so connected with the 
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service that his regiment bad been retained in the state 
or stationed in the county of his residence. Would his 
right to discharge the duties of the former office have 
been disputed? It seems ‘to us clearly not, and if not, it 
is plain that there is nothing in the nature of the two 
offices incompatible with each other. The objection rests 
more upon how and where the duties of the second office 
are to be exercised than upon any necessary conflict be- 
tween such offices.” Following the above language there 
was a discussion of the right of an officer to receive pay- 
ment for services which, from the nature of his office, he 
should, but has not, performed. On this subject it was 
said: “The better and safer rule doubtless is, that if 
he is, in point of law, actually in office, ‘the has a legal 
right to the salary pertaining to it: His conduct may 
be such as to render him liable to removal, but when the 
statute makes no deduction for absence or neglect of 
duty, and the state takes no step as a consequence of such 
absence or delinquency, we suppose it is the legal right of 
the officer to demand the full salary allowed him by law. 
Different questions might and would, of course, arise 
when it was claimed that there had been a relinquish- 
ment of the office, or that the party, by removal from the 
state, or by resignation, or the like, had abandoned it. 
Such questions do not arise, however, in this case, and 
for the three months named, therefore, we hold the plain- 
tiff was entitled to his salary.” 

The statute which created the office of commissioner of 
the supreme court in terms made incompatible with the 
duties of that office but one line of employment and that 
was the practice of law. It seems to us that this fact 
serves to illustrate the proposition stated by Chief 
Justice Wright for the lowa supreme court, that the 
state can guard its interests by fixing the limit outside of 
which an officer may not perform other functions. In 
the case at bar general words of restriction could as well 
lave been employed as particular words, and if it had 
been the legislative intent by statute to declare the du- 
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ties of a commissioner of the supreme court to be incom- 
patible with the duties of lecturer to the law class, no 
doubt the desired inhibition would have been extended 
beyond the practice of law, either by broader, particular 
restrictive terms, or by language as effective, but general 
in its nature. The incumbent of an office of which the 
duration for a certain term of years and the salary are 
fixed by statute is not in any degree answerable to the 
auditor of public accounts for the manner in which he 
discharges ‘his official duties. If during his said term 
such incumbent, under proper authority, renders services 
not incompatible with the duties of the office of which 
he is an incumbent, it is no sufficient answer to his claim 
for such extra services for the auditor of public accounts 
to urge that this claimant, as such incumbent, has al- 
ready, by the state, been paid a salary for the quarter 
during which the extra services were rendered. he du- 
ties of a commissioner of the supreme court, neither by 
common law, nor by statute, are incompatible with the 
duties of a lecturer to a class in the college of law, and 
we are therefore of the opinion that the district court 
properly overruled the demurrer in this case, and ac- 
cordingly its judgment is 
AFFIRMED. 
IRVINE, C., took no part in the decision. 


SULLIVAN, J., dissenting. 


The judgment in this case enforces a claim entirely 
meritorious. I think, however, the contract which is the 
basis of the action contravenes sound public policy and 
that the decision will prove to be a mischievous prece- 
dent. I therefore dissent. 


Norval, J. 


I am constrained, upon authority, to concur in the af- 
firmance of the judgment of the trial court. 
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1. Statutes: EvipENCE or EnactmEent. The certificate of the presiding 
officer of a branch of the legislature that a bill has duly passed 
the house over which he presides is merely prima facie evidence 
of that fact, and evidence may be received to ascertain whether or 
not the bill actually passed. Following State v. MecLelland, 18 
Neb. 236. 


: House Journats. The journals of the respective 
houses are records of the proceedings therein, and if it should 
appear from them that a bill had not actually passed, the pre- 
sumption in favor ot the certificate would be overthrown and 
the act declared invalid. Following State v. MeLellund, 18 Neb. 
236, 


8. 


: ACTION ror DAMAGES: JUDGMENT ON PLEADINGS. Where a 
defendant pleaded as a defense to a claim for damages non-com- 
pliance with a statutory condition precedent indispensable to a 
right to maintain such action and plaintiff pleaded in avoidance 
of the alleged statute that it had never been introduced into 
either branch of the legislature, and that no bill of the same 
title or of similar import had ever been read, passed, or voted 
upon in either of such branches, Held, that a motion for judgment 
in favor of the defendant upon the pleadings was improperly 
sustained. 


Error from the district court of Kearney county. 
Tried below before BEALL, J. Reversed. 


Webster & Rose, J. L. McPheely, B. F. Smith, and Hd L. 
Adams, for plaintiff in error. 


L. J. Capps, Tibbets Bros., Morey & Ferris, contra. 


RyAn, C. 


This cause has been several times under consideration 
in this court as between Jefferson H. Foxworthy and the 
city of Hastings. Its previous history need not at this 
time be considered, for the questions now presented arise, 
for the most part, independently of former discussions. 
On November 16, 1886, Jefferson H. Foxworthy filed in 
the district court of Adams county an amended petition, 
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in which he alleged that the defendant, the city of 
Hastings, on January 21, 1886, was a city of the second 
class under the laws of this state; that said city, on the 
date above named and for some time before, had suffered 
one of its streets to become and remain dangerous to 
persons using it, by reason of accumulations thereon 
of ice and snow, though it was the duty of said city to 
cause the removal of said obstruction; that after night- 
fall of said day said Foxworthy, without fault on his 
part, slipped on said ice and snow and by falling was 
greatly injured; that said Foxworthy, on July 28, 1886, 
as soon as he was sufficiently recovered from his said in- 
juries, filed with the city clerk of the city of Hastings 
his sworn statement, showing the time, place, and cir- 
cumstances of his said injury and the names of the wit- 
nesses thereto as fully as known to him, and that his 
damages amounted to $20,000. Among other defenses 
the defendant alleged that on January 21, 1886, it was 
a city of the second class of more than 5,000 and less 
than 25,000 inhabitants; that no statement of the claim 
for damages alleged to have been sustained by plaintiff 
was filed within six months of the date of the alleged 
injury, as required by law, and that by reason of the fail- 
ure to file such claim the district court was without juris- 
diction to try the cause. On July 8, 1896, plaintiff filed 
an amended reply, in which, in substance, he denied that 
defendant, on January 21, 1886, or prior thereto, was 
organized under the laws of Nebraska as a city of the 
second class of more than 5,000 and less than 25,000 in- 
habitants, and averred that the defendant was a city of 
the second class organized under the law entitled “An act 
to provide for the organization, government, and powers 
of cities of the second class and villages,’ approved. 
March 1, 1875; that defendant claims to be incorporated 
under what is published as, and purports to be, an act 
approved March 5, 1885, entitled “An act to amend the 
title, and sections 1, 2, 3, and 4, of an act entitled ‘An act 
to provide for organization, government, and powers of 
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cities of the second class having more than ten thousand 
inhabitants,” approved March 1, 1883” (Session Laws 
1885, p. 148, ch. 14), but plaintiff avers that said act is 
void, for that no bill of such title was ever introduced 
into either house of said legislative assembly, nor was 
any bill of that, or yet of any, title expressing its subject 
or purpose ever read or voted upon or passed, or the title 
thereof ever agreed to, in or by either house of said legis- 
lative assenvbly.” There were in said reply the following 
averments: “The act to which said act of March 5, 1885, 
purports to be amendatory, entitled ‘An act to provide 
for the organization, government, and power’ of cities of 
the second class having more than ten thousand inhab- 
itants, approved March 1, 1883,’ was and is unconstitu- 
tional and void, because its subject-matter is not ex- 
pressed in its title and it conflicts with the title and pro- 
visions of an act to provide for the organization, govern- 
ment, and powers of cities and villages, approved March 
1, 1879, which was not and is not repealed nor by it re- 
ferred to or amended, and was and is yet in force, and no 
law existed, or now exists, requiring plaintiff to file his 
claim in the city clerk’s office.” On May 17, 1897, the 
defendant filed the following motion: “Comes now the 
defendant and moves the court that judgment be ren- 
dered in favor of defendant on the pleadings in this cause 
and this action be dismissed for the following reasons: 
(1.) Under the issues as joined the defendant is entitled 
to judgment. (2.) Under its pleadings a judgment in 
favor of plaintiff could not be sustained. (3.) Plaintiff’s 
petition does not state facts sufficient to constitute a 
‘ cause of action. (4.) The issues in this cause, as disclosed 
by the pleadings, have been adjudicated in favor of de- 
fendant in this action. (5.) The new matter in plaintiff’s 
amended reply is not proper to be pleaded in a reply, nor 
can it aid the petition or be considered by the court.” 
The action taken with reference to this motion is de- 
scribed in the following journal entry: “And now on this 
18th day of May, 1897, the same being one of the days 
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of the May, 1897, term of this court, this cause came on 
to be heard upon the motion of defendant for judgment 
on the pleadings, and after argument by counsel for both 
plaintiff and defendant, the court, being fully advised, 
sustains said motion and finds for the defendant on the 
pleadings.” A motion for a new trial was filed by plain- 
tiff which presented the grounds relied upon in his reply, 
and this motion, as the record shows, was overruled and 
an exception was taken to this ruling, whereupon there 
was a judgment dismissing plaintiff's action and taxing 
the costs against him. After these proceedings were had 
plaintiff died, and in this court the action has been re- 
vived in the name of plaintiff’s administrator. 

It is urged by the defendant that the averment of the 
filing of a notice of plaintiff’s claim was essential to the 
statement of plaintiff's right to bring suit. On the theory 
of the defendant, that the statute required this step to 
be taken, this position may be conceded to be correct. 
On the other hand, if, as plaintiff alleged, there was in 
existence no statute requiring the filing of notice of plain- 
tiff’s claim, it was not incumbent upon plaintiff, in stat- 
ing his cause of action, to allege that a claim for damages 
had been filed with the city clerk of defendant. Whether 
or not there was such a failure to comply with constitu- 
tional requirements regulating the enactment of statutes 
was a question presented by the reply of plaintiff, in 
which it was distinctly averred that the act requiring 
the filing of a claim was void and never had an existence, 
for the reason that no bill of such title was ever intro- 
duced into cither house of the legislative assembly, 
neither was that bill nor any bill of that, or yet of any, 
title expressing its subject or purpose ever read or voted 
upon or passed, or the title thereof agreed to, in or by 
either ‘house of said legislative assembly... Manifestly, if 
these averments were true, the statute under which the 
defendant insisted upon the filimg of a claim with the city 
clerk was as ineffective as though it had never existed. 
If this assumption of plaintiff that there was no statute 
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was correct, he was not required to assert and prove a 
negative. The defendant, by answer, first asserted the 
existence of this statute, plaintiff denied its existence and 
alleged facts to show it had never become a law, and 
these we shall now consider. 

It is provided by section 418, Code of Civil Procedure, 
as follows: “The proceedings of the legislature of this 
state, or any state of the union, or of the United States, 
or of any foreign government are proved by the journals 
of those bodies respectively, or of either branch thereof, 
and either by copies officially certified by the clerk of the 
house in which the proceedings were had or by a copy 
purporting to have been printed by their order.’ In 
State v. MeLelland, 18 Neb. 236, the syllabus, which re- 
flected the full purport of the opinion correctly, was in 
this language: “The certificate of the presiding officer 
of a branch of the legislature that a bill has duly passed 
the ‘house over which he presides is merely prima facie 
evidence of that fact, and evidence may be received to 
ascertain whether or not the bill actually passed.” “The 
journals of the respective houses are records of the pro- 
ceedings therein, and if it should appear from them that 
a bill had not actually passed, the presumption in favor 
of the certificate would be overthrown and the act de- 
chired invalid.” In State v. Robinson, 20 Neb. 96, it was 
said: “It could serve no good purpose to re-examine 
the question or rediscuss the principle involved, as we are 
satisfied with the reasoning of Judge MAXWELL in State 
v. McLelland.” In State v. Moore, 37 Neb. 18, with doubts 
intimated as to the advisability of adopting such a rule, 
it was recognized as having been settled by the decisions 
of this court in this state. In Re Granger, 56 Neb. 260, 
the writer has intimated his disapproval of the rule, and 
yet then, as now, recognizing it as established, ‘he feels 
bound to express the views of this court as controlled by 
its former opinions. The defendant, by its motion, con- 
ceded that every fact well pleaded by plaintiff was sus- 
ceptible of proof, and, as we have already seen, this court 

47 


674 NEBRASKA REPORTS. [ Vou. 56 


Webster v. City of Hastings. 


is committed to the doctrine that evidence was admissi- 

ble to show such pleaded non-compliance with constitu- 
tional provision as rendered abortive the attempted 
legislation, .The judgment of the district court was 
therefore erroneous and is accordingly reversed, and the 
cause is remanded for further proceedings not incon- 
sistent with the view of this court as above expressed. 


REVERSED AND REMANDED, 


RaGAn, C., not sitting. 


IRVINE, C., dissenting. 


If the maxim stare decisis is to be regarded, there is no 
escaping the conclusion expressed in Commissioner 
RYAN’S opinion. I concur in his view, that the past de- 
cisions of the court compel that conclusion, but I more 
heartily concur in his expression of disapproval of the 
principle of those decisions. State rv. MeLelland, 18 Neb. 
236, plainly declares that the certificate of the presiding 
officer of a branch of the legislature that a bill duly 
passed his house is only prima facic evidence of that fact; 
that it may be rebutted by other evidence. Other cases 
have followed that rule. But we are in this case for the 
first time confronted with its mischievous results. If the 
fact of the due enactment of a statute is to be tried on 
any available evidence, certain results follow of such 
character as to bid us pause and re-examine our premises. 
Being an issue of fact it is to be tried by the triers of 
fact,—in many cases a jury. Being an issue of fact its 
determination in one court or in one case will be no bar 
to its retrial in other courts, or in the same court, in an 
action where the parties are different. One jury or one 
judge may, on conflicting evidence, find that a statute 
was passed and is therefore the law of the state. An- 
other may find that it was not passed and is therefore in- 
operative. ‘The law will be one thing for one man and . 
another thing for another man, depending upon the dili- 
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gence of his counsel and the temper, or perhaps prejudice, 
of a jury. A city will be governed by one law when A 
sues it and by a different law when B sues it. No issue 
of bonds will be valid until after their maturity, when 
in a suit thereon a jury shall say that the legislature 
passed the law authorizing the issue, and then they will 
be valid only as to the specific -bonds in action. I need 
not amplify the illustrations, Such a state of affairs 
produces a confusion in our statute law suggesting an- 
archy. The court should not hesitate to overrule a false 
precedent, or any number of false precedents, when the 
mischief of following them is manifestly greater than 
that flowing from their disturbance. Certainly the un- 
certainty of the law from the disturbance of three or four 

_ precedents relating to a rule of evidence is less mischiev- 
ous than a perpetual uncertainty as to the very existence 
of every statute in the books. 

There are three views which may be taken of the sub- 
ject. One is that the enrolled act deposited with the sec- 
retary of state and bearing the certificates of the presid- 
ing officers of the two houses and the approval of the 
governor is the final and unimpeachable evidence not 
only of the terms of the act, but of the fact of its due 
enactment. A second is that the court must take notice 
of the passage of an act, but may inform itself from other 
sources than the enrolled act. The third view is that 
formerly taken by this court, that the question is one of 
evidence, the enrolled act establishing a bare presump- 
tion. The second view is one taken by many courts, but 
as between that and the third the latter is more logical. 
Whether or not an act passed the legislature is clearly 
a question of fact, and if it be one of doubt to be deter- 
mined upon conflicting data it should be tried as an issue 
of fact. The uncertainty would be no greater than to 
permit its determination unassisted by rules of evidence 
by the process of judicial notice. I think, however, that 
the first view is the only one which is safe and the only 
one which can be reached by an investigation based 
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ejther on history or on fixed legal principles. I do not 
propose to extensively discuss the rationale of the ques- 
tion. It is no new theme. In a foot-note to Field v. 
Clark, 143 U. S. 649, are collected the decisions of nearly 
all the American courts on the subject, and it is hardly 
possible to add anything to the reasons advanced in those 
decisions. By a recurrence to State v. McLelland, supra, 
it will be found that this court was largely controlled 
in its conclusion by Gardner v. Collector, 6 Wall. [U. 8.] 
499. In that case there was no attempt to impeach the 
_ enrolled act. There was no dispute as to the existence of 
the statute or its due enactment. The question was as 
to the time of its approval. It bore the following signa- 
ture: “Approved Dec. 24, Abraham Lincoln.” The con- 
‘tention was that the court could not look beyond this to 
ascertain the year of its approval, although the journals 
of congress showed that it was passed in 1861 and the 
records of the secretary of state showed that it was de- 
posited with him December 26 in that year. The consti- 
tution did not require the president to certify the time 
of his approval. It provided merely for his signing the 
bill, and all the court ‘held was that the act was not de- 
feated by the absence of a certificate not required by the 
constitution, and that extrinsic facts might be resorted 
to to fix the time of the approval, not to impeach the en- 
rolled act or show irregularity in its passage. This was 
the construction placed upon the case in JI’ield v. Clark, 
148 U. S. 649, when the supreme court of the United 
States, having before it most exhaustive briefs citing the 
whole multitude of cases on the subject, announced the 
rule that the enrolled act, attested by the presiding 
officers of the two houses, bearing the approval of the 
president and deposited in the department of state, is 
the unimpeachable proof of its due enactment as en- 
rolled. Many of the decisions of the state courts, includ- 
ing our own, to the contrary, have been thus based wholly 
or in part on an utter misconception of Gardner v. Col- 
lector. Our constitution provides (art. 3, sec. 11): “The 
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presiding officer of each house shall sign in the presence 
of the house over which he presides, while the same is 
in session and capable of transacting business, all bills 
and concurrent resolutions passed by the legislature.” 
There can be no doubt that this was placed in the consti- 
tution for the very purpose of effecting a solemn authen- 
tication of the fact of passage of a bill. The presiding 
officer must not only attest it, but he must do 80 in the 
presence of the house while it is in session and capable 
of transacting business. The authentication thus ob- 
tained becomes the act of the house itself, and could lave 
been provided for no other purpose than to make it the 
final evidence of the fact. The constitutional require- 
ment for keeping and publishing legislative journals is 
for the purpose of insuring publicity of the proceedings. 
It was plainly adopted because of the practice main- 
tained in parliament until recent times of keeping those 
proceedings secret. Those journals were not meant to 
impeach in after years the solemn authentication pro- 
vided for in the other section. If the rule in Field v. Clark, 
which is that adopted by very many of the ablest state 
courts, be followed, the statute law must always be cer- 
tain. The only mischief which could possibly result 
would flow from the fraudulent enrollment of a bill. If 
the provisions of articie 8, section 11, of the constitution 
shall be regarded in their spirit by the presiding officers 
and members of the legislature, that evil can be avoided. 
But if it be disregarded, which we cannot presume 
against a co-ordinate branch of the state government, 
the mischief of an occasional statute surreptitiously au- 
thenticated is inealculably less than the mischief of per- 
petual uncertainty as to the existence of any statute. 


SuLLIVAN, J., concurs in the foregoing dissenting 
opinion. 
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APOLLONIA HOFFMAN, APPELLANT, V. PHILEPENE 
BECKER ET AL., APPELLEES. 


FILED NOVEMBER 17,1898. No. 8443. 


Bill of Exceptions: Oxissions: REVIEW. The entire omission from the 
bill of exceptions of evidence necessary to sustain an cssential 
controverted averment of appellant's petition necessitates the 
aflirmance of the judgment of the district court. 


APPEAL from the district court of Platte county. Tried 
below before SULLIVAN, J. Affirmed. 


C.J. Garlow, for appellant. 
McAllister Cornclius, contra. 


Ryan, C. 


This action was brought in the district court of Platte 
county by Apollonia Hoffman for a judgment in the 
sum of $9,000, which plaintiff alleged was the value of 
her dower interest in certain lots in Columbus. The de- 
fendants were the widow and minor children of John P. 
Becker, who, as his heirs, claimed to be the absolute 
owners of the above-mentioned lots. The brief of appel- 
lant sets out what purports to be a stipulation of facts, 
and in their brief counsel for appellees admit that the 
stipulation of facts and the statement of the case are 
correctly given in appellant’s brief, but the bill of excep- 
tions fails to show that any statenient of facts whatever 
was offered in evidence or considered on the trial of the 
issues determined by the district court. In this condi- 
tion of the proofs the judgment of the district court must 
be affirmed, for, not to mention any other disputed fact, 
there was issue joined on the essential averment of plain- 
tiff that her deceased husband, during his lifetime, was 
the owner of the aforesaid lots, and on this proposition 
no evidence was Offered. 

AFFIRMED, 

SULLIVAN, J., not sitting. 
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First NATIONAL BANK OF OMAHA, APPELLEE, V. WILLIAM 
J. HAHN ET AL., APPELLANTS. 


FILED NOVEMBER 17,1898. No. 8439. 


Review: ConFLIcTING EvmpencE. A ruling of the district court upon 
fairly conflicting evidence will not be disturbed on appeal. 


APPEAL from the district court of Douglas county. 
Heard below before SERGUSON, J. Affirmed. 


Meikle € Gaines, for appellants. 
Congdon & Parish and Hall, McCulloch & Clarkson, contra. 


Ryay, ©. 


This is an appeal from an order of confirmation of a 
sale of real property on a decree of foreclosure entered 
in the district court of Douglas county. It is insisted 
that upon motion to that effect the appraisement should 
have been vacated and confirmation denied upon the 
assumption that there was no evidence contradicting the 
showing of a value of the property greatly in excess of 
the appraisement as shown by affidavits. This view of 
the condition of the evidence ignores the appraisement 
itself, which is the sworn statement of three disinter- 
ested persons upon an actual view of the premises ap- 
praised. It is, therefore, the not unusual case of a ruling 
upon consideration of conflicting evidence, and in such 
cases the ruling assailed must be sustained. The judg- 
ment of the district court is 

AFFIRMED, 
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D. Sotomon & COMPANY ET AL., APPELLANTS, Vv. C. M. 
SCHNEIDER ET AL., APPELLEES. 


FirED NOVEMBER 17,1898. No. 8423. 


1. Corporations: PowEr to Conress JUDGMENT. Under our statute 
corporations for pecuniary profit may sue and be sued, complain 
and defend in courts of law and equity; and therefore the statute 
conferring power upon any person to confess judgment applies 
to such corporations when such judgment has been rendered as 
described in the case at bar. 


2. Principal and Surety: JupcMEnT: RELEASE OF SURETY. Where a 
bank as plaintiff obtains judgment for the sole purpose of 
collecting a debt due from one defendant, its right to so pro- 
ceed is not impaired by the consideration that another defcndant, 
sustaining the relations of surety to the first, will be released by 
such enforcement by the bank of its right to receive payment. 


3. Debtor and Creditor: CottecTion or Dest. After a plaintiff has 
fairly collected a debt justly due him from a debtor, it is his 
right to dispose of the amount so collected in any manner he 
sees fit, without thereby subjecting himself to liability to other 
creditors of the same debtor. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Affirmed. 


McCabe, McGilton & Rath, and R. 8. Horton, for appel- 
lants. 


References: Louisville Banking Co. v. Hisenman, 94 Ky. 
83; Swift v. Smith, 65 Md. 428; Russell v. M’Lellan, 14 
Pick. [Mass.] 63; Newton Mfg. Co. v. White, 47 Ga. 400; 
Lehigh Bridge Co. v. Lehigh Coal & Navigation Co., 4 Rawle 
{Pa.] 9; Burleigh v. Piper, 51 Ia. 650; Shaw v. Robinson, 
50 Neb. 403; Yillson v. Downing, 45 Neb. 549; Allison v. 
Brandt Printing Co., 37S. W. Rep. [Tenn.] 10; Jngwersen 
v. Edgecombe, 42 Neb. 740; Campbell Printing Press é Mfg. 
Co. v. Marder, Luse & Co., 50 Neb. 2838; Wyman v. National 
Bank of Commerce, 51 Neb. 636; Roseboom v. Whittaker, 
132 Tl. 81; Sutton Alfy. Co. v. Hutchinson, 63 Fed. Rep. 496, 
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W. W. Morsman, contra. 


References: Harrington v. Conner, 51 Neb. 214; Wal- 
lachs v. Robinson, 50 Neb. 469; Capps v. Hastings Prospect- 
img Co., 40 Neb. 470; Haas v. Bank of Commerce, 41 Neb. 
754; Watts v. Gannt, 42 Neb. 869; Sunday Creek Coal Co. 
v. Burnham, 52 Neb. 364; Landis v. Hvans, 113 Pa St. 333; 
Hickman v. Caldavell, 4 Rawle [Pa.] 376; McCoy v. Reed, 
5 Watts [Pa.] 302; Alabama Gold Life Ins. Co. v. McCreary, 
65 Ala. 127; Alatthews v. Mobile Mutual Ins. Co., 75 Ala. 
85; Walpole v. Ink, 9 O. St. 142; Bullin v. Merchants Ea- 
change Bank, 89 Wis. 278; Sanford Fork & Tool Co. v. 
Howe, 157 U.S. 312. 


Montgomery & Hull, also for appellees. 


RyAn, C. 


This action was brought in the district court of 
Douglas county by certain judgment creditors of C. M. 
Schneider & Co., a corporation, and the other defendants 
alleged to be in complicity with it in'an attempt to de- 
feat and hinder said creditors in the collection of their 
several judgments. As the action progressed other par- 
ties having claims of like nature with those of the orig- 
inal plaintiffs joined as interveners in asking the relief 
originally prayed. From a judgment adverse to them 
the plaintiffs have appealed. 

The indebtedness to the several plaintiffs was con- 
tracted by C. M. Schneider & Co. previous to the rendition 
of the judgment in favor of the Commercial National 
Bank against said ©. M. Schneider & Co. by said district 
court at its May term, 1892. The amount for which this 
judgment was rendered was $20,050, and this indebted- 
ness had been in existence since June, 1891, and evi- 
denced during its existence by successive renewal. notes. 
Tt was shown on the trial that while a portion of the 
capital stock of the C. M. Schneider & Co. corporation at 
one time had been owned by other parties, the whole of 
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it at the time of the rendition of the judgment in favor 
of the bank was owned by C. M. Schneider. This judg- 
ment was rendered upon two notes, each of which was 
for $10,000 and both were signed by said corporation by 
its president, C. M. Schneider, and by C. M. Schneider 
individually. There was no evidence of any fraudulent 
intent on the part of the bank in obtaining the judgment 
aforesaid and in levying upon the goods and merchandise 
of the C. M. Schneider & Co. corporation for the satisfac- 
tion of said judgment. 

It is, however, insisted by appellants that the judg- 
ment was upon a-voluntary confession, anid that a corpo- 
ration has no power to confess judgment. The pctition 
of the Commercial National Bank was filed June 11, 1892, 
contemporaneously with the filing of which there was 
filed a power of attorney whereby Charles V. Miles was 
constituted the attorney in fact for the C. M. Schneider 
& Co. corporation to file an answer admitting the exist- 
ence of the indebtedness from the said corporation to the 
bank and to confess and allow judgment thereon to be 
rendered as prayed.’ On the same day Miles, as attorney’ 
for defendant, answered, admitting the indebtedness to 
be due and consenting to judgment as prayed, and con- 
tcmporaneously with the filing of this answer the bank 
filed its consent to the confession of judgment. There is 
a copy of the judgment entry in the record, but it is not 
dated. It seems to be conceded on all hands, however, 
that the judgment was rendered on the same day the 
above described papers were filed. It is provided by 
section 124, chapter 16, Compiled Statutes, that every 
corporation as such has power “to sue and be sued, to 
complain and defend in courts of law and equity,” and 
we think that the provisions of sections 433-437 of the 
Code of Civil Procedure, authorizing a confession of judg- 
ment by any person, are therefore applicable to corpora- 
tions for pecuniary profit when such judgment is ren- 
dered as above described. 

It is urged that as C. M. Schneider was the sole owner 
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of the capital stock of the corporation which bore his 
name the confession was for his benefit, since he was a 
surety upon the notes upon which judgment was taken. 
There is nothing in the evidemce showing that the judg- 
ment was taken in his interest or for his benefit; indeed, 
the testimony, without contradiction, was that he was 
averse to the rendition of such a judgment. The act of 
confession was not that of C. M. Schneider individually, 
though he was the sole stockholder. The bank had a 
just claim against the corporation, and for the collection 
of that claim resorted to legal proceedings, which it had 
a clear right to do, even though the C. M. Schneider & 
Co. corporation and C. M. Schneider were incidentally 
affected in the same degree. It was agreed between the 
bank as one party and Mr. Moss and Mr. Taylor as the 
other party that the goods which the bank had then al- 
ready purchased in satisfaction of its judgment should 
be disposed of by C. M. Schneider and that Mr. Moss and 
Mr. Taylor should be answerable as guarantors for the 
faithful performance of this undertaking by Schneider, 
and that the bank would be satisfied with receiving the 
amount of its debt. It seems that under this arrange- 
ment Mr. Taylor or Mr. Moss paid $4,500, which was ad- 
vanced by Schueider, as he ‘testified, of his wife’s money. 
The bank, however, had no knowledge that Schneider 
advanced this money and supposed it was put up by the 
party by whom it was paid to the bank. The bank re- 
ceived the full amount of its claim ultimately, and this 
action was to subject it to liability as a trustee in its 
own wrong to the extent of the amount so received. 
When the bank had acquired indisputable title, it had 
an unquestionable right to dispose of the goods as it saw 
fit, even, if it so elected, to donate them to Schneider. 
This sort of title is possessed and none of the evidence 
tended to cast even a shadow upon that title. The judg- 
ment of the district court was right and is 


AFFIRMED, 
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LIVERPOOL & LONDON & GLOBE INSURANCE COMPANY V. 
GEORGE P. DAVIS. 


FILED NOVEMBER 17,1898. No. 8392. 


Insurance: MIsREPRESENTATION AS TO TITLE: RIGHTS OF MORTGAGEE. 
Upon the expiration of an insurance on real property assigned 
to a mortgagee of such property, his agent, for his benefit alone, 
‘applied and paid for new insurance. At the instance of the 
agent of the insurance company the new policy was by said last 
described agent so drawn as to describe the mortgagor as owner, 
and by a separate slip the loss, if any, was made payable to the 
mortgagee as his interest should appear. The mortgagor, with- 
out the knowledge of the mortgagee or his agent, had, mean- 
time, conveyed the mortgaged premises to a third party, but the 
deed of conveyance had never been recorded. In a suit by the 
mortgagee on account of a loss by fire, subsequently sustained, 
the insurance company, under a clause in its policy, defended 
because of an alleged misrepresentation as to the ownership of 
the property insured at the time of the issue of the policy, though 
the alleged misrepresentation in fact was merely a statement of 
the facts shown by the records. Held, That the clause providing 
for forfeiture of the policy in case of a false statement as to the 
condition of the title of the insured, under the circumstances of 
this case, should not be so construed as to defeat a recovery by 
the mortgagee, 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Affirmed. 


The opinion contains a statement of the case. 


Greene & Breckenridge, for plaintiff in error: 


The company is not liable, for the reason that the per- 
son to whom the policy was issued had previously sold 
and transferred the property. (Tallman v. Atlantie Fire 
& Marine Ins. Co., 29 How. Pr. [N. Y.] 86; Grosvenor v. 
Atlantic Fire Ins. Co., 17 N. Y. 392; Bidwell v. Northwestern 
Ins. Co., 19 N. Y. 179; Davis v. Home Ins. Co., 24 U. C. Q. 
B. 364; Adema v. Lafayette Fire Ins. Co., 36 La. Ann. 663; 
Collins v. St. Paul Fire & Marine Ins. Co., 44 Minn. 440; 
Balow v. Teutonia Farmers Mutual Fire Ins. Co., 77 Mich. 
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540; New York Life Ins. Co. v. Fletcher, 117 U. S. 519; 
Johuson v. Dakota Fire & Marine Ius. Co., 1 N. Dak. 167; 
Smith v. Cash Mutual Fire Ins. Co., 24 Pa. St., 824; Cen- 
tennial Mutual Life Ass'n v. Parham, 80 Tex. 518.) 


W. W. Aforsman, contra: 


The person in whose name the policy was issued had 

an insurable interest in the property. The company ac- 
cepted the premium and retained it until after the loss. 
It will be presumed that such interest was insured. The 
company will not be permitted to defend on the ground 
that insured’s interest was less than that stated in the 
policy. (Slobodisky v. Phenix Ins. Co., 53 Neb. 816; Phenix 
‘Ins. Co. v. Fuller, 58 Neb. 811; Warren v. Davenport Fire 
Ins. Co., 31 Ia. 464; Waring v. Loder, 53 N. Y. 581; Roir- 
bach v. Germania Lire Ins. Co., 62 N. Y. 47; Creed v. Sun 
Lire Office of London, 101 Ala. 522; Germania Fire Ins. Co, 
v. Thompson, 95 U. S. 547; Hanover Fire Ins. Co. v. Bohn, 
48 Neb. 748; German Ins. Co. v. Hyman, 34 Neb. 704; Mer- 
rett v. Farmers Ins. Co., 42 Ia. 11; Rochester Loan & Bank- 
ing Co. v. Liberty Ins. Co., 44 Neb. 537.) 
_ The mortgage clause created an independent contract 
between insurer and mortgagee, which is not subject to 
conditions imposed by the policy, nor affected by neglect 
of mortgagor. (Hastings v. Westchester Fire Ins. Co., 73 
N. ¥. 141; Phenix Ins. Co. v. Omaha Loan & Trust Co., 41 
Neb. 834; Westchester Fire Ins. Co. v. Coverdale, 48 Kan. 
446; Syndicate Ins. Co. v. Bohn, 65 Ted. Rep. 165; Hartford 
Fire Ins. Co. v. Olcott, 97 Tl. 489; German-American Ins. 
Co. v. Hart, 48 Neb. 441.) 


Ryan, C. 


There was a trial of the issues involved in this case in 
the district court of Douglas county, which trial resulted 
in findings and a judgement in favor of George P. Davis, 
the plaintiff in that court, for the amount for which he 
sued. There was substantially no dispute with respect 
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to the facts, and we shall therefore consider them with- 
out attempting to descrike the pleadings filed or to re- 
view all the evidence adduced. On October 17, 1888, 
Isaac Reichenberg and Mary Reichenberg executed their 
note for $1,500 and a mortgage securing payment of the 
same-to be made to Daniel H. Smith October 17, 1893. 
There was a policy of insurance in existence during the 
interim above indicated. This policy expired December 
8, 1893, and covered the property of Mr. Reichenberg. 
This policy had been assigned before its expiration, with 
the said note and mortgage, to George P. Davis. At the 
expiration of the policy C. E. Bates, as agent for Davis, 
went to the oflice of the firm of Webster, Howard & Co., 
the Iccal agency for the insurance company, and of that: 
firm asked a renewal of the policy, as the amount secured 
by the mortgage had not been paid. His request was for 
an insurance to cover the interest of Mr. Davis. In re- 
spect to what transpired when this request was made, 
Mr. Hitchcock, the member of the firm of Webster, How- 
ard & Co. who transacted the business on behalf of that 
firm, testified as fcllows: “Mr. Bates said there was some 
little question regarding the present owner of the prop- 
erty at that time. He said that he had heard, in a round- 
about way, that Mary Reichenberg had disposed of her 
interest to soine other party, but that it was a rumor, 
and he could not confirm it, but he would send to the 
court-house and see in whose name the title stood of 
record. He did so and reported that the title stood in 
the name of Mary Reichenberg. I asked him if he could 
show in any way if the property had been transferred, 
or if he knew of his own knowledge or had any way of 
finding out; and he said he had not, and so far as he 
knew, and so far as tke records showed, Mary Reichen- 
berg still owned the property. I told him, under the cir- 
cumstances, I thought the best way would be to write 
the policy in the name of the party in whose name the 
property stood of record. He was doing his utmost to 
find out the owner. That was as far as we could go, as 
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far as I could see.” This witness further said that Mr. 
Bates told him that he was making the insurance to pro- 
tect the interest of the mortgagee, and explained that 
he himself would pay the premium, which he did. The 
policy was made out in the ordinary form in favor of 
Mary Reichenberg. To this policy there was attached 
a printed mortgage slip reciting that any loss or damage 
should be held payable for the account of the assured to 
George P. Davis, mortgagee, and beneficiaries or his as- 
signs. It is argued that the words “for the account of the 
assured” implied that the loss, if any occurred, should be 
due to Mary Reichenberg. This is a strained construc- 
tion which ignores the recitation that loss should be pay- 
able to George P. Davis. The purport of the clause defin- 
ing the person to whom payment of any loss should be 
made was that it was to George P. Davis, to be applied 
on the mortgage indebtedness due him from Mary Reich- 
enberg. 

It is, however, insisted that the policy was void because 
Mary Reichenberg and her husband, by a quitclaim deed 
of date some months prior to the date of the policy, had 
conveyed all their interest in the insured property to 
Mary B. Homan. This deed was not recorded, however, 
and neither the mortgagee nor his agents had any knowl- 
edge of its existence. The clause of the policy relied upon 
to defeat its operation is as follows: “The entire policy 
shall be void if the insured has concealed or misrepre- 
sented in writing, or otherwise, any material fact or cir- 
cumstance concerning this insurance or the subject 
thereof; or if the interest of the insured in the property 
be not truly stated herein; or in case of any fraud or 
false swearing by the insured touching any matter re- 
lating to this insurance or the subject thereof whether 
before or after a loss.”” On the assumption that the words 
“the insured” refers to Mary Neichenberg it is insisted 
that the policy is void because at the time it was issued 
she did not disclose the fact that she had conveyed her 
interest in the property about to be insured. The agent 
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of the insurance company understood, when he was deal- 
ing with Mr. Bates, that Mr. Bates claimed to be repre- 
senting and acting in the interest of no one but Mr. Davis. 
He also knew that Mr. Bates paid the premium solely for 
the protection of the mortgagee, and Mr. Hitchcock him- 
self suggested the form in which the policy should be 
made out. Mr. Bates told him of a rumor that Mrs. 
Reichenberg had ceased to be the owner of the property, 
and ascertained that this rumor was not justified by the 
records. Mr. Bates was known to possess no knowledge 
except from the record, and the condition of that record 
was as accurately known by Mr. Hitchcock, who drew 
up the policy, as by Mr. Bates. During the term covered 
by the policy the building insured was totally destroyed 
by fire, and until after this loss the insurance company 
made no offer to return the premium and to cancel the 
policy. Under these circumstances no wrong is done if 
we accept the words “the insured” in the sense in which 
they were understood by the immediate parties to the 
contract whereby the insurance was effected. As be- 
tween them the protection of a policy was applied and 
paid for, solely on behalf of the mortgagee, and this con- 
struction does no violence to the sense of the words “the 
insured” as used in the policy. This disposes of all the 
questions discussed in the brief of plaintiff in error and 
the judgment of the district court is 
AFFIRMED, 


IN RE OSCAR CHENOWETH ET AL, 
FitreED NOVEMBER 17,1898. No. 10270. 


1. Unlawful Sale of Intoxicating Liquors: JuRISDICTION oF CouRTs. 
Neither a justice of the peace nora county judge has jurisdiction 
to try one charged with selling intoxicating liquors contrary to 
section 11, chapter 50, Compiled Statutes. 


2. County Court: Jurispicrton: Crimes. ‘The criminal jurisdiction 
of a county court or county judge is the same as that of a justice 
of the peace, ‘ 
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3. : 3 . Section 16, article 6, of the constitution 
does not invest the county courts of the state with any criminal 
jurisdiction whatsoever, but authorizes the legislature to define 
the criminal jurisdiction of such courts within certain limita- 
tions. 

4, : : . The county courts of the state have not by 


the legislature been invested with any criminal jurisdiction, ex- 
cept as above stated. 


Error from the district court of Clay county. Tried 
below before Hasrines, J. Affirmed. 


Willium M. Clark, for petitioners, 
Ambrose C. Epperson, contra. 


RAGAN, C. 


Oscar Chenoweth and John Chenoweth were charged 
before the county judge of Clay county with having sold 
intoxicating liquors contrary to the provisions of section 
11, chapter 50, Compiled Statutes. On being arrested 
and brought before the-county judge they demanded that 
he proceed as county judge or as county court to call a 
jury and try them for the offense with which they were 
charged. This the county judge refused to do, but as an 
examining magistrate did conduct a preliminary exam- 
ination, recognized the accused to appear at the first 
day of the next term of the district court, admitted them 
to bail, which being unable to give, the accused were 
committed to jail. They then made application to the 
judge of the district court for a writ of habeas corpus, 
which was denied, and they have brought that judgment 
here for review on error. : 

1. Section 11 of the bill of rights (Constitution, art. 1, 
sec. 11) provides that in all criminal prosecutions the ac- 
cused shall have the right to a speedy public trial. by. an 
impartial jury of the county in which the offense is al- 
leged to have been committed. If, therefore, the county 
judge or county court had jurisdiction to try the accused 
for the offense with which they stood charged, they are 
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unlawfully restrained of their liberty and the writ must 
issue. The questions then presented by the record are: 

Has the county judge or the county court jurisdiction 
to try a person for the offense of selling intoxicating 
liquors without a license contrary to the provisions of 
section 11, chapter 50, Compiled Statutes? Section 2, 
chapter 20, Compiled Statutes, confers upon county 
judges in their respective counties the ordinary powers 
and jurisdiction of a justice of the peace. If, therefore, 
a justice of the peace would have had jurisdiction to 
try the accused for the offense with which they were 
charged, the county judge had such jurisdiction. But 
section 314 of the Criminal Code limits the jurisdiction 
of a justice of the peace in criminal misdemeanors to 
cases in which the fine cannot exceed $100 or the im- 
prisonment three months. .The punishment for violating 
section 11, chapter 50, Compiled Statutes, is fixed at a 
fine of not less than $100 nor more than $500, or im- 
prisonment not to exceed a month. Since the accused, if 
tried and found guilty, might have been fined more than 
£100, neither a justice of the peace nor the county judge 
had jurisdiction to try them. 

2. Had the county court jurisdiction to try the ac- 
cused? Section 16, article 6, of the constitution provides: 
“County courts shall be courts ‘of record, and shall have 
original jurisdiction in all matters of probate, settle- 
ments of estates of deceased persons, appointment of 
guardians, and settlement of their accounts; in all mat- 
ters relating to apprentices; and such other jurisdiction 
as may be given by general law. But they shali not 
have jurisdiction in criminal cases in which the punish- 
ment may exceed six months imprisonment, or a fine of 
over five hundred dollars.” The petitioners insist that 
by this section of the constitution the county courts of 
the state are invested with jurisdiction to try persons ac- 
eused of violating section 11, chapter 50, Compiled Stat- 
utes, since the punishment for the violation of that stat- 
ute does not exceed a fine of $500 or an imprisonment 
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of more than one month. But this section of the consti- 
tution does not of itself confer upon the county courts of 
the state any criminal jurisdiction whatever. It leaves 
it to the legislature to define the criminal jurisdiction of 
the county courts within certain limitations. The legis- 
lature has never conferred upon the county courts of 
this state any criminal jurisdiction, except such as that 
possessed by justices of the peace. The judgment of the 
district court is right and is 
AFFIRMED. 


CHARLES W. CUNNINGHAM ¥. STATE OF NEBRASKA. 
FILED NOVEMBER 17,1698. No, 10183. 


1. Criminal Law: SEPARATE TRIALS: PRESENCE OF ACCUSED. Where 
two parties jointly indicted are tried separately, it is not error 
for the court. to require the presence of one of them in the court 
room during the trial of the other. 


2, Indictment: DIFFERENT CrimINAL Acts: Larceny. Different crim- 
jnal aets which constitute part of the same transaction, such as 
burglary with intent to steal particular property and larceny of 
the property described, may be charged in the same indictment 
or count thereof. Luihead v. State, 46 Neb. 607, followed. 


3. Burglary: Larcexy: CIRCUMSTANTIAL EvipENcE: INSTRUCTIONS. 
On the trial of a prisoner for burglary and larceny, where the 
evidence against the accused was circumstantial, the court in- 
structed the jury: “Circumstantial evidence is legal and com- 
petent in criminal cases, and if it is of such a character as to 
exclude every reasonable hypothesis other than that the defend- 
ant is guilty, it is sufficient to authorize a conviction.” Instruc- 
tion approved. 


4, : : : . On such trial the court also in- 
structed the jury: “What is meant by circumstantial evidence, 
jn criminal cases, is the proof of such facts or circumstances 
connected with or surrounding the commission of the crime 
charged as tend to show the guilt or innocence of the party 
charged; and if these facts and circumstances are sufficient to 
satisfy the jury of the guilt of the defendant beyond a reasona- 
ple doubt, then such evidence is sufficient to authorize the jury” 
in finding a verdict of guilty.” Instruction approved. 


5, New Trial: NEWLY-DIscovERED EviIpENcE. A new trial should not 
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be granted a party on the ground of newly-diseovered evidence, 
unless he makes it appear that the newly-discovered evidence is 
material for him, and that he could not by the exercise of rea- 
sonable diligence have discovered and produced it at the trial. 


Error to the district court for Dodge county. Tried 
below before MARSHALL, J. Affirmed. 


W. S. Shoemaker, for plaintiff in error. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


RaGAan, C. 


Charles W. Cunningham and George Evans were 
jointly indicted in the district court of Dodge county for 
having on the night of January 30, 1898, forcibly, feloni- 
ously, and burglariously broken into and entered the 
dwelling-house of one Edward D. Pearcy, and then and 
there having stolen, taken, and carried away certain 
personal property belonging to Pearcy and his wife. It 
appears that Evans and Cunningham were separately 
tried, Evans having been tried first. Cunningham upon 
his trial was found guilty, and he brings the judgment 
pronounced on that conviction here for review. We have 
carefully examined and considered each of the thirty-two 
assignments of error argued by Cunningham’s counsel in 
his brief, but deem it necessary to notice here only the 
following: 

1. During the trial of Cunningham Evans was brought 
into and kept in the court'room by order of the court. It 
is now insisted by Cunninghani that this was a practical 
retrial of Evans, and that since separate trials had been 
awarded Cunningham and Evans, the action of the dis- 
trict court was erroneous. We do not think it was. The 
fact that Evans was permitted or compelled to remnin in 
the court room during the trial of Cunningham was in 
no sense a retrial of Evans. 

2. Complaint is made of the courts giving the fourth 
and fifth paragraphs of his charge. In the fourth in- 
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struction the court defined the material allegations of the 
information in regard to the charge of larceny included 
therein; and by the fifth instruction informed the jury 
that ‘the burden of proof rested upon the state to prove 
the charge of larceny, included in the information, be- 
yond a reasonable dowbt. The objection urged to these 
instructions is that they include the crime of larceny with 
the crime of burglary, and counsel contends that this 
cannot be done.’ “Different criminal acts which consti- 
tute part of the same transaction, such as burglary with 
intent to steal particular property and larceny of the 
property described, may be charged in the same indict- 
ment or count thereof.” (Aiken v. State, 41 Neb. 263; 
Lauhead v. State, 46 Neb. 607.) The court did not err in 
giving the instructions complained of. 

3. Complaint is made of the giving by the court of the 
tenth paragraph of its charge. It is as follows: “The 
court instructs the jury that circumstantial evidence is 
legal and competent in criminal cases, and if it is of such 
a character as to exclude every reasonable hypothesis 
other than that the defendant is guilty, it is sufficient to 
authorize a conviction.” This instruction was correct. 
(Dacis v. State, 51 Neb. 301; Morgan v. State, 51 Neb. 672; 
Johnson v. State, 53 Neb. 103.) 

4. Complaint is also mude of the giving by the court 
of the eleventh paragraph of its charge, which was as 
follows: “The court further instructs the jury that what 
is meant by circumstantial evidence, in criminal cases, is 
the proof of such facts or circumstances connected with 
or surrounding the commission of the crime charged as 
tend to show the guilt or innocence of the party charged; 
and if these facts and circumstances are sufficient to sat- 
isfy the jury of the guilt of the defendant beyond a rea- 
sonable doubt, then such evidence is sufficient to au- 
thorize the jury in finding a verdict of guilty.” We see 
nothing wrong with this instruction. (Law v. State, 33 
Tex. 37.) 

’ 5. Among the grounds insisted upon by the prisoner 
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for a new trial was that while his counsel was absent 
from the court room the prosecuting attorney, in his 
closing argument, said to the jury: “Why did not Mr. 
Shoemaker, from Omaha, bring the defendant and his 
co-defendant on the stand and explain why these things 
were found on them? He did not even bring him on 
[turning to defendant and shaking his finger]. He did 
not dare to bring him on. No, he sits there mute and 
silent.” It is now insisted that this language of the 
prosecuting attorney was improper and prejudicial to the 
prisoner, and that the court erred in not granting the 
prisoner a new trial because thereof. If this language 
was used by the prosecuting attorney it was improper, 
and it was prejudicial to the prisoner on trial. But 
on the hearing of the motion for a new trial the pros- 
ecuting attorney denied on oath having used this lan- 
guage, or anything like it, and he is corroborated by the 
testimony of several others who heard his final address 
to the jury. The district court found on conflicting evi- 
dence that the prosecuting attorney was not guilty of the 
conduct attributed to him, and we cannot say that that 
finding is wrong. Indeed we think the finding correct. 
6. Sixteen days after the verdict of the jury was re- 
turned which found the plaintiff in error guilty he filed 
an amendment to his motion for a new trial. In this 
amendment he moves for a new trial on the ground of 
newly-discovered evidence material to his defense, and 
which he alleges in the amendment he was unable with 
reasonable diligence to discover and produce at the trial. 
In support of this amendment he introduced the affidavit 
of Evans, with whom he was indicted. In this affidavit 
Evans swears that Cunningham was not with him, Evans, 
at the time he, Evans, ‘broke and entered the dwelling- 
house of Percy. Cunningham made affidavit that Evans 
had refused to be a witness for him, Cunningham, on 
the trial of the latter’s case, and refused to be a witness 
for him until after his own case was finally disposed of. 
The prisoner’s counsel now insists that the court erred 
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in overruling or disregarding this amendment to the mo- 
tion for a new trial and in not sustaining it. But it is to 
be observed that one of the alleged errors assigned here 
by Cunningham is that Evans was present in the court 
room during the time Cunningham was on trial. He 
did not subpoena or call Evans as a witness in his behalf. 
Had he done so aud had Evans refused to testify, his po- 
sition here might be different. If Cunningham was not 
- present and did not participate in the burglary which 
Evans admits he committed, Cunningham was aware of 
that fact when he was on trial, and in failing to call 
Evans, who was present, as a witness for him and at- 
tempting at least to prove by him that he, Cunningham, 
was not present when that burglary was committed, he 
failed to exercise diligenice to produce at the trial the 
testimony which he now insists should furnish him a new 
trial. Furthermore, it does not appear from the showing 
made by Cunningham but that he had all the knowledge 
as to what Evans would testify to when he filed his mo- 
tion for a new trial on February 28 that he had on 
March 14. A new trial is not to be granted a party on 
the ground of newly-discovered evidence, except he 
makes it appear that the newly-discovered evidence is 
material for him, and that he could not by the exercise 
of reasonable diligence have discovered and produced it 
at the trial. Cunningham failed to bring himself within 
this rule, and the court committed no error in disregard- 
ing the amendment to the motion for a new trial. 

7. It is not claimed that the verdict of the jury in this 
ease is not supported by sufficient evidentce. But among 
the assignments argued by counsel numerous ones are 
directed to the action of the court in the admission and 
rejection of evidence. All these we have carefully ex- 
amined and not one of the assignments presents a de- 
batable question of law, and it would subserve no useful 
purpose to set them out at length here and our reasons 
for overruling them. The prisoner has had a fair and 
impartial trial and there is, we are persuaded. in the 
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record not one error prejudicial to his rights. The judg- 
ment of the district court is 
AFFIRMED, 


A. L. MorGAN V. STATE OF NEBRASKA, 
FILep NOVEMBER 17,1898. No. 10127. 


1, Criminal Law: EvipENcE or CrimE OTHER THAN TiIAT CHARGED. 
Except in cases where it is necessary to show guilty knowledge 
on the part of the prisoner, it is not competent for the state to 
prove that at another time and place he committed, or attempted 
to commit, a crime similar to that for which he is on trial. 


2, 


: FALSE REPRESENTATIONS. On the trial of a prisoner for hav- 
ing obtained by false representations the indorsement of one 
Watson to a draft the state was permitted to show that the pris- 
cner, a short time before, by similar false representations ob- 
tained the indorsement of one Yeast to a similar draft. Held, 
(1) That the evidenee was not res gest; (2) that it did not tend 
to prove the intent with which the prisoner made the false rep- 
resentations to Watson; (3) that its admission was reversible 
error. 


Error to the district court for Oherry county. Tried 
below before WrustTovrR, J. Reversed. 


J. H. Broady and C. E. Tefft, for plaintiff in error. 


C.J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state, 


RaGan, C. 


A. L, Morgan was convicted in the district court of 
Cherry county of having on April 19, 1897, feloniously, 
fraudulently, and by false representations obtained the 
indorsement of Charles R. Watson-to a certain draft for 
the sum of $50, contrary to section 125 of the Criminal 
Code. Morgan brings the judgment prononnced against 
him on that conviction here for review. On the trial of 
this case the state introduced evidence which tended to 
show that Morgan on April 19, 1897, represented to one 
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Charles It. Watson that he, Morgan, was a member of 
the firm of Morgan & Co., engaged in the cattle business 
at or near Billings, Montana; that he wished to go to 
Long Pine, Nebraska, for the purpose of buying cattle for 
himself, or the firm; that he, Morgan, had money in the 
Yellow Stone National Bank of Billings, Montana; and 
also that he had money in the possession of his firm, and 
that he drew a draft on his firm in Billings, payable to 
his own order, and by the representations alluded to 
induced Watson to indorse the same and procured a bank 
at Valentine, Nebraska, to pay it, and that all these rep- 
resentations were false. 

The state also, over objection of the prisoner, was 
permitted to prove by a man named Yeast that on April 
17, 1897, Morgan was in his, Yeast’s place of business at 
Valentine, Nebraska, and made similar representations 
to him as to his being a member of the firm of Morgan 
Bros. and engaged in the cattle business at Billings; and 
at said time and place induced him, Yeast, to honor a 
draft drawn by Morgan, payable to himself, on the Yel- 
lowstone National Bank at Billings, Montana,*by giv- 
ing Morgan therefor two saddles of the value of $75, 
and $25 in money. We presume the district court per- 
mitted the testimony of Yeast to be given upon the 
theory that it tended to show the intent with which Mor- 
gan made the misrepresentations to Watson. It is the 
rule in some jurisdictions that the making of other false 
representations of a similar character may be shown as 
tending to indicate the fraudulent intent with which the 
representations in question were made. (State v. Rivers, 
58 Ia. 102; State v. Jackson, 112 Mo. 585; State v. Walton, 
114 N. Car. 783; Rafferty v. State, 91 Tenn. 655.) Of 
course this testimony was not admissible as res geste; 
and though the misrepresentations made to Yeast were 
similar to those made to Watson, they were nevertheless 
made at different times and to different persons. As- 
suming that the misrepresentations made by Morgan to 
Yeast were made with intent to defraud him, we do not 
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see how these misrepresentations tended to prove the in- 
tent with which Morgan made the misrepresentations to 
Watson. There are cases, such as prosecutions for re- 
ceiving stolen goods, knowing them to be such, in which 
other acts of a like character are so connected with that 
which is the subject of the prosecution, either by some 
connection of time or place or as furnishing a clue to the 
motive on the part of the accused, as renders these simi- 
lar acts competent evidence; but these cases rest upon 
the principle that the guilty knowledge of the accused is 
an essential ingredient of the offense. But the case on 
trial does not fall within that class of cases. The doc- 
trine of this court is that, except in cases where it is 
necessary to show guilty knowledge, it is not admissible 
to prove that at another time and place ‘the accused 
committed, or attempted to commit, a crime similar to 
that for which he is on trial. (Smith v. State, 17 Neb. 358; 
Cowan v. State, 22 Neb. 519; Berghoff v. State, 25 Neb. 218; 
Palin v. State, 38 Neb. 862; Davis v. State, 54 Neb. 177.) 
The court erred in admitting the evidence of Yeast. The 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


WILLIAM Barr v. Marrma A. Post. 
Fitep NOVEMBER 17,1898. No. 8472. 
1. Recaption. It seems that the right of recaption of personal prop- 


erty exists in this state. 


2. Assault and Battery: DAMAGES: JUSTIFICATION: PLEADING. In a 
civil suit for assault and battery, where the answer is a general 
denial, evidence of justification is inadmissible. 


3. 


: Evipence. Held, That the direction of the district 
court to the jury to take into consideration “any permanent 
internal injury” sustained by plaintiff, was justified by the evi- 
dence. 


4. New Trial: Misconpuct or CounsEL, The refusal of the district 
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court to grant plaintiff in error a new trial because of alleged 
misconduct of defendant in error’s counsel held, under the cir- 
- cumstances, not erroneous. 


§. Erroneous Admission of Evidence: HarmMiess Error. A judgment 
will not be reversed for the erroneous admission of evidence, 
if the facts have already been testified to without objection. 


6. Assault and Battery: DAMAGES: EVIDENCE: SERVICES OF PHYSICIAN, 
In a civil suit for damages for assault and battery, where the 
plaintiff offers no evidence that he has paid or become liable 
for'services rendered him by a physician who is his witness, it 
is not error to refuse to permit the witness to be asked on his 
cross-examination “whether he has rendered plaintiff a bill for 
his services” and “whether he has been paid for such services.” 


%. Cumulative Evidence: Harmiress Error. The rejection of evi- 
dence, cumulative in its nature and which tends to prove a fact 
already established and not in issue in the case, if error, is with- 
out prejudice. . 


8. Rejection of Evidence: Harmiess Error. It is not error to reject 
an offer of proof not within the limits of the question on which 
the offer is based. 


9. Cross-Examination. The latitude which a cross-examination may 
take is a matter resting largely in the discretion of the trial 
court, and error is more likely to be committed by undue restric- 
tion than by extension of it. 


10. Trial: HypoTHETICAL QUESTIONS. Held, That the court committed 
no prejudicial error in refusing to permit plaintiff in error’s 
witness, on his re-direct examination, to answer a certain hypo- 
thetical question. : 


11. Assault and Battery: AcTion ror DAMAGES: REPUTATION OF DE- 
FENDANT: EvIDENCE. In a civil suit for damages for assault and 
battery the defendant’s reputation is not an issue, Accordingly, 
held not error for the court to exclude an offer of proof by de- 
fendant that he had never used profane language. 


12. : In such a case also held not error to ex- 
clude an offer of proof made by defendant that he had never 
been arrested and prosecuted criminally for the alleged assault 
and battery, as such evidence did not tend to prove or disprove 
any issue on trial. 

13. Witwessrs: Opinions. Certain evidence of defendant in 


error set out in the opinion held not objectionable as being the 
opinion of the witness. 


14. Counter-Claim. For facts to constitute a counter-claim, they 
must arise out of the transaction set forth in the petition as the 
foundation of the plaintiff’s action, or be connected with the 
subject-matter of that action. (Code of Civil Procedure, sec 101.) 
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15. Assault and Battery: VERDICT FOR PLAINTIFF ror DAMAGES. ‘The 
evidence examined, and, although unsatisfactory, held to sustain 
the verdict of the jury. 


16. Damages for Assault and Battery. Damages of $2,000 awarded 
by the jury held, in view of the evidence, not excessive. 


Error from the district court of Lancaster county. 
Tried below before CorNIsH, J. Affirmed. 


Morning & Berge, for plaintiff in error 


Thomas Darnall, J. 8. Kirkpatrick, and Stewart & Munger, 
contra. 


RaGan, C. 


Prior to September, 1893, William Barr owned a brick 
block in the city of Lincoln. In the upper story of this 
block were a number of lodging rooms. Barr employed 
Mrs. Martha A. Post to attend to these rooms and keep 
them in order. She and her family, it appears, occupied 
a room in the block. She was intrusted with the keys 
to the various lodging rooms. I*or some reason her serv- 
ices became unsatisfactory to Barr, and he discharged 
her. She, however, refused to surrender to Barr, on his | 
demand, the keys for the various lodging rooms. On 
September 6, of said year, Barr attempted to take his 
keys out of the hands of Mrs. Post. This, however, 
it seems he failed to accomplish. Mrs. Post brought the 
present action in the district court of Lancaster county 
against Barr to recover damages for an alleged assault 
and battery inflicted upon her by Barr at the time he 
attempted to take from her possession the lodging keys. 
She had judgment, and Barr has brought the same here 
for review on error. 

1. On the trial the district court refused to instruct the 
jury at the request of Barr that he had the right to take 
possession of these keys from Mrs. Post, provided in 
doing so he did not use any more force than was actually 
necessary for that purpose, nor thereby commit a breach 
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of the peace. This action of the court, it is insisted, was 
erroneous. The ruling of the court involves the right 
of a citizen, without recourse to law, to seize and take 
possession of his personal property wrongfully in the 

possession of another, provided in so doing he does not 
commit a breach of the peace, nor use any greater force 
than is actually necessary for the purpose of recaption. 

It seems that this right of recaption of personal prop- 

erty exists. (Jfussey v. Scott, 32 Vt. 84; Cross v. Marsten, 

44 Am. Dec. [Vt.] 353; Jfanning v. Brown, 47 Md. 

506; Stearns v. Sampson, 8 Am. Rep. [Me.] 442; Sterling 
v. Warden, 51 N. H. 217; Hite v. Long, 18 Am. Dec. [Va.] 

719.) But the record here does not present for decision 

the question whether it does. Barr’s answer to the 
charge of assault and battery was a general denial, and 

under this issue evidence which tended to justify the 

assault and battery was inadmissible. (Levi v. Brooks, 

121 Mass. 501; Cooper v. McKenna, 124 Mass. 284.) The 
court therefore did not err in refusing the instruction 

asked. 

2. The next complaint relates to instruction number 

6 given by the court. It is as follows: “You should take 

into consideration the pain and suffering, bodily and 

mentally, endured by the plaintiff; also any permanent 

internal injury, if any such has been shown by the evi- 

dence, such pain or injury being caused by the wrongful | 
act of the defendant.” Counsel for the plaintiff in error 
insist that the giving of this instruction was erroneous, 

because the record contains no evidence that Mrs. Post 

had sustained any permanent internal injury as the re- 

sult of the alleged assault and battery. The evidence 

on behalf of Mrs. Post tended to show that soon after 

this alleged assault and battery she suffered a miscar- 

riage, and that this was the result of the battery inflicted 

upon her by Barr; that about a year after this time she , 
was in a condition of “tubal pregnancy” or “extra-uter- 

ine pregnancy;” that an operation was performed upon 

her at this time and a foetus removed. Physicians called 
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as experts in her behalf testified that a miscarriage was 
sure to unfit a woman for labor; that very few women 
ever afterwards regained their strength; that Mrs. Post 
could never completely recover; that Mrs. Post had re- 
troverted uterus; that this produced constipation aud 
caused, and would continue to cause, suffering and pain. 
To the question, “Was this condition temporary or per- 
manent in this injury?” the physician answered: “You 
mean in this particular case? Q. Yes, sir. A. Why, so 
far as my knowledge goes, it was continuous in this 
case.” This is not very satisfactory evidence; but we 
think it is evidence which tends, at least, to show that 
Mrs. Post was suffering from an internal permanent in- 
jury, and we cannot therefore say that the court erred in 
instructing the jury as it did. 

3. On the trial of the case counsel for Mrs. Post called 
her husband as a witness, and at the time of doing so 
stated to the court that he was about to call plaintiff's 
husband as a witness; that the witness had been very 
sick and was at that time in a critical condition, and 
that he made this announcement to the court because 
he did not know what might happen while the witness 
was on the stand. To this statement by counsel, in the 
presence of the jury, counsel for Barr excepted, and re- 
quested the court to instruct the jury that the statement 
made by the counsel should not be considered by them, 
which the court did. It is now insisted that the actiou 
of counsel was uncalled for and improper; that the state- 
ment was urade for the purpose of arousing the sympa- 
thies of the jury, as Post and his wife were poor people, 
and Mrs. Post was compelled to labor for the support of 
herself and family. We cannot conceive of any reason 
for counsel making the statement to the court that he 
did before calling this witness, and if we thought this 

‘eonduct of counsel influenced the action of this jury in 
the slightest degree, we would then be prepared to hold 
that the district court erred in not granting Barr a new 
trial because thereof. _But we do not think it possible 
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that the verdict of the jury was in the least influenced 
by the statement made by Mrs. Post’s counsel. The 
court at once told the jury that they should not consider 
the remarks made by counsel, and we cannot therefore 
say that the court erred in refusing to grant Barr a new 
trial because of the statement made by Mrs. Post’s at- 
torney. 

4. The next complaint is of the action of the district 
court in permitting Mrs. Post on her redirect examina- 
tion to answer the following question: 

_Q. What was the condition of Mr. Post at that time? 

A. He was sick, very weak; he had had what the doe- 
tors call “hemorrhage of the brain,” on the 9th of 
January, and it left him in a very weak condition; and 
it was a case of necessity that I should try to get some- 
thing for my little ones to get bread and butter. 

It is insisted that this evidence was not only incom- 
petent, but was highly prejudicial, as the record showed 
that Barr was a man of some means and that Mrs. Post 

ras a poor woman, and -therefore it was calculated to 
prejudice the jury. But the answer to the argument is 
that the jury were already in possession of the very facts 
testified to by Mrs. Post in answer to the question made 
the subject of this assignment. She had already testi- 
fied to this same state of facts in her examination in 
chief without any objection being interposed by Barr. 
It may be conceded that the admission of this evidence 
was error, but a judgment will not be reversed for the 
evroneous admission of evidence if the same or similar 
testimony has already been admitted without objection. 
(Hanover Fire Ins. Co. v. Stoddard, 52 Neb. 745; Lamb v. 
State, 40 Neb. 312.) 

5. One Dr. Holyoke was called as a witness in behalf 
of Mrs. Post and testified to having treated her for some 
time immediately after the alleged assault and battery. 
On his cross-examination counsel for Mr. Barr asked 
him the following questions: 

Q. You have not been paid for your services yet down 
there, have you, doctor? 
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Q. Now, doctor, did you ever present a bill for your 
services in this matter of Mrs. Post’s sickness? 

The district court sustained objections to these ques- 
tions, and its action in that respect is the next complaint 
made here. Mrs. Post had offered no evidence that she 
had either paid or become liable to pay for any services 
rendered by this physician. We think, therefore, that 
the court was right in ruling out this proffered testi- 
mony as immaterial. 

6. As already stated, the testimony introduced in be- 
half of Mrs. Post tended to show that an operation was 
performed on her something like a year after the occur- 
rence of the alleged assault and battery and at that 
time a foetus was removed from her. Barr called Dr. 
Beachley as a witness in his behalf; and after proving 
by him that he was a practicing physician, and had been 
for some years, and was somewhat acquainted with Mrs. 
Post, and that he was present at the time the operation 
was performed, and that he went there at the request. 
and to assist one Dr. Crim, Barr’s counsel asked Lim this 
question: “I will ask you to state what conclusion 
was reached by the physicians there as to the nature of 
the ailment of the difficulty that necessitated that opera- 
tion.” The court refused to permit the witness to answer 
the question, and this ruling is now complained of. We 
will assume for the purposes of this case that the testi- 
mony was competent; that the witness was competent 
to testify, and that the exclusion of the evidence was 
error. But another physician for Barr was permitted to 
testify that he was present when the operation was per- 
formed upon Mrs. Post and testify to the conclusions 
reached by the physicians as to the nature of the ailment 
that necessitated the operation. This testimony was not 
attempted to be disputed by Mrs. Post. Counsel for Barr 
offered to prove by the witness that Mrs. Post’s ailment 
was “tubal” or “extra-uterine pregnancy;” and the other 
witness for Barr testified that this was the ailment of 
Mrs. Post. The rejection then by the court of the testi- 
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mony offered, though erroneous, was without prejudice, 
as it would ‘have been cumulative in its nature toward 
the establishment of a fact which stood undisputed in 
the record. In the offer of proof made by counsel he 
also offered to show that the witness on the stand, if 
permitted, would testify that the extra-uterine preg- 
nancy of Mrs. Post could not have been caused by the 
result of such an assault and battery of her as that to 
which she testified; but this offer was not within the 
limits of the question which the court refused to permit 
the witness to answer. If counsel desired to have his 
witness testify that the condition of Mrs. Post could not 
have been the result of an assault and battery upon her, 
he should have asked the witness that question, and then, 
had the court refused to permit it to be answered, made 
his offer of proof. 

7. The next complaint is that the court permitted a 
physician called as an expert witness by Barr to be 
unduly cross-examined. It would subserve no useful 
purpose to set out the questions which the court per- 
mitted to be propounded to this witness. The latitude 
which a cross-examination may take is a matter which 
rests largely in the discretion of the trial court, and gen- 
erally a court is more likely to commit an error by -un- 
duly restricting a cross-examination than by extending 
it. It must suffice to say that we do not think the court 
abused its discretion in permitting this witness to be 
cross-examined. 

8. On the trial Barr called as an expert witness in his 
behalf a physician named Stevens, who testified to an 
acquaintance with Mrs. Post, to having been present 
when the operation was performed upon her about a year 
after the alleged assault and battery, and that the opera- 
tion was performed for “extra-uterine pregnancy.” He 
was then cross-examined at length by counsel for Mrs. 
Post and re-examined by counsel for Barr and excused. ~ 
Subsequently he was recalled by counsel for Barr and 
asked: 

49 
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Q. Now, vomiting of blood, if caused by a blow, is 
caused by a rupture of a blood-vessel in the stomach, ts 
it not? 

A. Yes, sir. 

Q. How soon after would the bleeding begin? 

A. Immediately. 

Q. Then the vomiting of blood would necessarily fol- 
low the bleeding? 

A. Yes, sir. 

Q. Now I will ask you, doctor, if you know whether 
or not vomiting can be produced by excitement? 

A. Yes, sir. 

Q. By fits of anger? 

A. I should call that excitement. 

Q. Do you know whether or not the plaintiff is so con- 
stituted as that excitement would readily cause vomit- 
ing? 

The last question the district court refused to permit 
the witness to answer, and this action of the court is now 
assigned for error. We assume that the offered evidence 
was competent and that the physician was competent to 
give it. But under no view of the case that we are able 
to take can we see that the exclusion of the evidence by 
the court was prejudicially erroneous to the plaintiff in 
‘error. 

; 9. On the trial Mrs. Post testified that Barr, at the time 
‘of the assault and battery upon her, used certain pro- 
‘fane language. Barr in his examination denied the use 
of this language. He was then asked by his counsel, “I 
will ask you to state whether or not you are a man 
-given to the use of profane language.” The objection 
ito this question was sustained and Barr’s counsel offered 
to prove that he never used profane language in any way. 
‘The court excluded the offer. We do not think it would 
have been error for the court to have admitted this evi- 
dence. (Beakes v. Da Cunha, 27 N. E. Rep. [N. Y.] 251; 
‘Blumgren v. Anderson, 48 Neb. 240.) And we are quite 
clear that the court did not commit any reversible error 
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in excluding it. This is a civil action for damages for 
assault and battery, and the defendant’s reputation is 
not an issue in the case. 

10. Barr also offered to testify, while upon the witness 
stand, that he had never been arrested or prosecuted 
criminally for the assault and battery for which he was 
sued. The court excluded this offered evidence, as im- 
material and incompetent. In this ruling we think the 
court was correct. The evidence offered did not tend to 
prove any issue on trial. The fact that Barr had not 
been arrested and prosecuted criminally for assault and 
battery was not evidence which even tended to prove 
that he was not guilty thereof. 

11. On the trial a man named Van Atta testified that 
he was on the upper floor of the Barr block at the time 
the trouble occurred between Mrs. Post and Mr. Barr, 
and that Barr did not strike Mrs. Post, but that she 
struck him; and, in effect, he testified to having seen 
the whole transaction. In rebuttal Mrs. Post was ques- 
tioned on the subject of Van Atta’s presence as follows: 

Q. You may state if any person, any man, was stand- 
ing there at that time. 

A. No, sir; there could not have been, because I would 
have run right into him. 

Q. You may state if James H. Van Atta was in the 
sideway or standing up there at that time. Could he 
have been there and you not have seen him? : 

This question was objected to, as calling for a conclu- 
sion and opinion of the witness. The court overruled 
the objection and the witness answered: “No, sir; he 
could not.” Counsel for Barr complains that by this rul- 
ing the court permitted Mrs. Post to state her opinion. 
We do not think so. We think that she stated what she 
did as a matter of knowledge. She was not asked for her 
opinion and she did not give it. She simply said Van 
Atta could not have been present and she not have seen 
-him. 

12. Another complaint relates to the action of the dis- 
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trict court in striking out of Barr’s answer what is de- 
nominated therein a “second defense” pleaded by way 
of counter-claim. In this counter-claim Barr alleged in 
substance his ownership of a brick block in the city of 
Lincoln in the winter of 1893; that he employed Mrs. 
Post as housekeeper and chambermaid for the block; 
that she was to remain in his employ so long as she 
should prove satisfactory; that she did not prove satis- 
factory, and that he discharged her; notified and re- 
quested her to leave the building, but that she disre- 
garded such notice and request, and continued forcibly 
and unlawfully to remain in the building for nearly four 
months, during which time she deprived Barr of the 
keys to the various rooms of the building and discour- 
aged tenants from renting and occupying the same; that 
she gave the building a bad reputation, which rendered 
it almost impossible for Barr to procure tenants for the 
same, although during the time many tenants were seek- 
ing rooms; and that by reason of Mrs. Post’s conduct 
the building was vacant and unoccupied during the win- 
ter of 1893-94; and that but for her conduct and slan- 
derous remarks in reference to him, Barr, he could have 
procured tenants for all the rooms in said building, and 
that by reason of the conduct of Mrs. Post in the prem- 
ises he had been damaged. The court did not err in 
striking out this defense. It did not arise out of the 
transaction set forth in the petition as the foundation 
of Mrs. Post’s action, nor was it connected with the sub- 
ject-matter of that action within the meaning of section 
101 of the Code of Civil Procedure. 

13. A final argument is that the verdict of the jury 
is excessive, and appears to have been rendered under 
the influence of passion and prejudice. The verdict is 
for $2,000, and if the testimony of Mrs. Post is true, the 
verdict is not too large; and perhaps it is only fair to 
say that her testimony is corroborated. She testified 
that Barr knocked her down and pushed her against 2 
stair banister; that her arm, shoulder, and thigh and 
side were badly bruised; that she was injured by being 
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knocked down and pushed against the banister, became 
sick, and was for a week or ten days immediately there- 
after confined to her bed, during part of which time she 
vomited blood and suffered pain; that this assault and 
battery inflicted upon her by Barr caused her to suffer a 
miscarriage; that she was in bed much of her time after 
the assault and battery for two years; that she has never 
been able to work since that time, never regained her 
strength, while before that time she was well and strong; 
that much of the time since the assault and battery she 
has been compelled to walk with crutches. Barr him- 
self emphatically denies that he ever struck this woman, 
or kicked her, and the testimony on his behalf tends to 
corroborate his story. The testimony is conflicting. We 
cannot reconcile it. That is just what juries are for; and, 
the jury by its verdict has said that they believed the 
story of Mrs. Post and her witnesses. In addition to 
this a district judge presided at this trial, heard these 
witnesses testify, observed their conduct, and he has put 
the seal of approval upon this finding of the jury by over- 
ruling the motion for a new trial. To our minds the tes- 
timony is unsatisfactory in many respects. It is a some- 
_ what startling proposition that Barr should have knocked 
this woman down, kicked her, and bruised her, and yet 
not have been able to take the lodging keys from her, 
the attempt to do which caused the trouble. Still the 
evidence sustains the jury’s finding that Barr did as- 
sault and beat this woman, and it sustains her theory 
that she was injured thereby, and that she suffered 
weeks of pain; that she was confined to her bed by 
sickness; that she had at least two miscarriages which 
were caused by the beating and bruising inflicted upon 
her by the plaintiff in error. We cannot say then that 
the verdict is excessive; and since the record contains 
no error which is prejudicially erroneous to the plaintiff 
in error, the only thing that is left for us to do is to affirm 
the judgment of the district court, and it is so ordered. 


AFFIRMED, 
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STATE BANK vF CERESCO V. WILLIAM BBELK. 
FILED NOVEMBER 17,1898. No. 8384 


1. Contracts: Paro. Evipence. Where negotiations take place be- 
tween parties which result in their reaching an agreement in 
reference to the subject-matter of the negotiations, and the 
parties subsequently reduce their agreement to writing, and 
sign and deliver the same, then, in the absence of fraud or mis- 
take, or an ambiguity in the writing, it constitutes the best and 
the only competent evidence of the contract originally made. 


2. Action on Note: DrerensE: PLEADING. The answer set out in the 
opinion and held not to’ state a defense. 


Ierror from the district court of Lancaster county. 
Tried below before HALL, J. Reversed. 


See opinion for references to cases. 


Lambertson & Hall and A. G. Greenlee, for plaintiff in 
error. 


Burr & Burr, contra. 


RaAGAan, C. 

The State Bank of Ceresco, Nebraska, brought this 
suit in the district court of Lancaster county against 
William Belk on a promissory note. Belk had judg- 
ment, to review which the bank has filed here a petition 
in error. 

The note declared upon by the bank was in words and 
figures as follows: 

“$300.00. CERESCO, NEB., Sept. 30, 1889. 

“On demand after date, for value received, we jointly 
and severally promise to pay to the order of the State 
Bank of Ceresco, Nebraska, three hundred dollars, with 
interest at the rate of ten per cent per anum from ma- 
turity until paid. This note is given as security for a 
note of even date and amount of Thomas Stretch in favor 
of State Bank of Ceresco, and the maker hereby waives 
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protest and notice of non-payment and guaranties the 
payment of said note or any renewal of the same. 
“Wa. BELK.” 


In his answer Belk admitted the execution and de- 
livery of the note sued on and then pleaded: “Further 
answering, the defendant alleges that prior to the date 
of said note Thomas Stretch, therein named, had exe- 
cuted a note of like amount to the plaintiff with the 
defendant as surety; that when said note became due 
the defendant refused to sign a renewal thereof; that in 
consequence thereof it was agreed by and between the 
defendant and the plaintiff that the defendant should 
execute the note sued on, and deliver the same to the 
plaintiff, and the plaintiff should hold it until he should 
secure other sureties upon the note of said Stretch, then 
that the note sued on should be returned to the defendant 
and he should not be held thereon. And the defendant 
alleges that thereafter the plaintiff did secure other, 
to-wit, three, sureties upon said new note of said Stretch, 
being the note referred to in the note sued on, and sur- 
rendered the original note and took and accepted the 
new note of said Stretch with said three sureties, by rea- 
son whereof, and by reason of said agreement, it became 
the duty of the plaintiff to return the note sued on to the 
defendant, and the defendant was relieved of liability 
thereon, and the same was fully paid, discharged, and 
satisfied.” On the trial Belk was permitted to introduce 
evidence which sustained the averments of his answer; 
and the question presented by the record is the correct- 
ness of the ruling of the court in admitting this testi- 
mony; or what is the same thing, does this answer state 
a defense? 

The contract in suit recites that it was executed as 
security for a note signed by Thomas Stretch, dated Sep- 
tember 30, 1889. The answer avers that the note in suit 
was executed as security for a note signed by Thomas 
Stretch and William Belk, dated prior to September 30, 
1889, The note in suit by its terms is payable on de- 
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mand. The answer avers that the note was never to be 
paid if the bank obtained sureties upon the note of 
Stretch. It is obvious that any evidence which would 
sustain the averments of this answer would vary and 
contradict the express recitals of the written contract in 
suit. 

In Hamilton v. Thrall, T Neb. 210, this court decided 
that when parties have reduced their contract to writing 
the law presumes that all the previous and contempo- 
raneous negotiations and conversations leading to the 
contract are merged in it and that such a contract could 
not be varied by parol testimony. 

Van Etten v. Howell, 40 Neb., 850, was a suit upon a 
promissory note. One of the defenses interposed was an 
oral agreement between the maker and payee that the 
note was not to become due until a certain case then 
pending in this court should be decided, and the court, 
speaking to this defense by RYAN, C., said: “The trial 
court properly ruled that no evidence was admissible 
when offered, and instructed the jury that none should 
be considered which tended to vary or contradict the 
terms of the several notes by showing that contempora- 
neously with making each an oral agreement was entered 
into by the makers and payee contradictory of the terms 
of such note.” 

In Waddle v. Owen, 43 Neb. 489, Owen gave Waddle a 
demand draft payable to his order for $51, and as col- 
lateral security for the same indorsed and delivered to 
Waddle two promissory notes then the property of Owen. 
and payable to his order. Waddle negotiated and trans- 
ferred the draft and the notes which he held as security 
therefor, and thereupon Owen sued Waddle for conver- 
sion of the notes. Waddle defended by establishing the 
facts just stated, and Owen attempted to counteract this 
defense by showing by parol that the agreement between. 
himself and Waddle at-the time of the execution and de- 
livery of the draft and the delivery of the notes was that 
this draft was to be non-negotiable. But the court held 
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that this parol evidence was inadmissible to establish 
such an oral agreement. The court, speaking through 
IRVINE, C., said: “The bill of exchange in evidence was 
clearly negotiable, and parol evidence was inadmissible 
for the purpose of showing an oral agreement contempo- 
raneous with the drawing of the bill that it should not 
be negotiated. To permit such evidence would infringe 
upon one of the best settled rules of evidence.” 

In Western Mfg. Co. v. Rogers, 54 Neb. 241, it was ruled 
that a promissory note or contract could not be varied, 
qualified, or contradicted by evidence of a prior or con- 
temporaneous agreement resting in parol. 

In Sylvester v. Carpenter Paper Co., 55 Neb. 621, it was 
said: “Where negotiations take place between parties 
which result in their reaching an agreement in reference 
to the subject-matter of the negotiations, and the parties 
subsequently reduce their agreement to writing, and sign 
and deliver the same, then, in the absence of fraud or 
mistake, or an ambiguity in the writing, it constitutes 
the best and the only competent evidence of the contract 
originally made.” 

We think these cases control the case at bar. Human 
memories at best are fallible, and people reduce their 
contracts to writing in order that there may be no mis- 
take or uncertainty as to what their agreements are; 
and in the absence of fraud or mistake the recitals of a - 
written. contract are the best and only competent evi- 
dence of the agreements of the parties thereto. 

Counsel for Belk, in support of their contention that 
this answer states a defense and that the court did not 
err in admitting evidence in support of its averments, 
have cited us among others to the following cases: 

Ruggles v. Swanwick, 6 Minn. 365; but that case only 
holds that while a promissory note is in the hands of the 
original payee it may be shown in a suit thereon that it 
was in fact never delivered. 

Another case is Wilson v. Powers, 131 Mass. 539. This 
was a suit against a surety upon a promissory note. His 
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defense was that the time of payment of the note had 
been, by written agreement entered into between the 
holder and the maker, extended without the surety’s 
knowledge or consent. The holder of the note was per- 
mitted to meet this defense by showing by parol that 
the alleged written agreement of extension was a mere 
proposition of extension to become binding only when 
assented to by the surety. The case rests upon the prin- 
ciple that the oral testimony did not tend to modify, con- 
tradict, or vary the written agreement, but simply 
showed that the written agreement had never become 
operative. 

Another case is Belleville Savings Bank v. Bornman, 16 
N. E. Rep [Ill] 210. In that case the Belleville Nail-Mill 
Company drew its draft on its treasurer for $10,000, pay- 
able to the order of the Belleville Savings Bank. Born- 
man, the president of the nail-mill company, then put 
his guaranty on the back of the draft, handed it to the 
treasurer of his company, and instructed him to take it 
to the bank and inform the bank of his guaranty on the 
draft, but that it was not to be delivered to the bank or 
be in force unless one Abend, the president of the bank, 
should also guaranty the draft. The treasurer of the 
mill company took the draft as directed to the bank, gave 
it the information which he had been directed to give, 
* but nevertheless the bank took possession of the draft 
and kept it without Abend’s indorsement thereon, and 
sued Bornman thereon; and the court held that he might 
show by parol the facts just narrated. The decision in 
this case rests upon the same principle as the Massachu- 
setts case just cited, namely, that the parol testimony 
did not tend to contradict or vary the terms of the draft, 
but simply showed that it had never become operative 
as a draft. To the same effect is Dodd v. Dunne, 71 Wis. 
578. 

Another case cited by counsel is Ware v. Allen, 128 U. 
S. 590. In that case W. P. Ware was agent for his 
brother, T, P. Ware, and conducted for him a mercantile 
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business. W. P. had in his possession two notes paya- 
ble to his order which had been given to him by his 
brother T. P. These notes were for $5,000 each. T. P. 
Ware was largely indebted to Allen, West & Bush, 
wholesale dealers in New Orleans. W. P. Ware went to 
New Orleans and requested Allen, West & Bush to take 
from him an assignment of the two notes of his brother 
and to use these notes as the basis of an attachment suit 
against his brother for the purpose of collecting his debt 
to them. In furtherance of this scheme W. P..Ware 
also requested Allen, West & Bush to execute and de- 
liver to him a note for $10,000, due in ninety days, in 
consideration of the two notes of his brother which he 
had assigned or would assign to them. Allen, West & 
Bush took an assignment of the two T. P. Ware notes 
from W. P. Ware, and executed to W. P. Ware a note 
payable to his order, due in ninety days, for $10,000, and 
delivered it to him under a verbal agreement between 
them that the delivery should be of no effect unless Judge 
Harris or J. M. Allen, one or both of them, on being re- 
quested should advise them, Allen, West & Bush, that 
the transaction was legal and also advise them to pur- 
sue the method pointed out to them by W. P. Ware for 
collecting their debts from T. P. Ware. Judge Harris 
refused to give any advice on the subject, and J. M. 
Allen disapproved of the scheme and advised Allen, 
West & Bush to have nothing to do with it. Allen, 
West & Bush then returned, or offered to return, to W. 
P. Ware the two notes which he had assigned to them, 
and notified him that the contract evidenced by the note 
was at an end. Ware then sued the note in a court of 
chancery in the state of Mississippi, from which it was 
removed to the federal court, in which a judgment was 
rendered in favor of Allen, West & Bush, and an appeal 
. was taken to the supreme court of the United States, 
which affirmed the judgment. The only point in the 
case was whether Allen, West & Bush could show by 
parol the agreement between them and W. P. Ware that 
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the note was not to take effect unless the scheme which 
led to its execution should be approved by Judge Harris 
or Mr. Allen. The opinion of the supreme court was 
written by Mr. Justice Miller, who said: “We are of 
opinion that this evidence shows that the contract upon 
which this suit is brought never went into effect; that 
the condition upon which it was to become operative 
never occurred, and that it is not a question of contra- 
dicting or varying a written instrument by parol testi. 
mony, but that it is one of that class of course, well 
recognized in the law, by which an instrument, whether 
delivered to a third person as an escrow or to the obligee 
in it, is made to depend, as to its going into operation, 
upon events to occur or be ascertained thereafter.” This 
case also rests upon the principle that there never was 
any complete final delivery of the writing as the prom- 
issory note of the makers payable at all events and ac- 
cording to its terms. To the same effect is Burke v. Du- 
laney, 158 U.S. 228. 

These cases, and all of them, we think are distinguish- 
able from the case at bar. In no one of those cases was 
it sought to contradict or vary the express terms of the 
written instrument sued upon by parol testimony. The 
judgment of the district court is reversed. 


REVERSED AND REMANDED, 


Henry B. SHULL, CORONER, ET AL. V. JOHN BARTON, 
SHERIFF, ET AL. 


FiLED NOVEMBER 17,1898. No. 8377. 


1. Officers: Coroner: APPROVAL OF REPLEVIN BonD: JUSTIFICATION: 
Neciicence. The failure of o coroner to cause the surety on 
a replevin bond to justify as “bail on arrest,” in accordance with 
section 189 of the Code of Civil Procedure, is not conclusive evi- 
dence of the coroner’s negligence in approving such replevin 
bond, nor of his failure to perform an official duty. That pro- 
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vision of said section was rendered inoperative by the repeal of 
chapter 1, title 8, Code of Civil Procedure. (Session Laws 1887, 
p- 654, ch. 99.) 


2. ——: ———: ———: ——-: ————.. A coroner’s causing the 
surety on a replevin bond to justify according to the provisions 
of such repealed statute is not of itself a protection to him from 
liability for negligently approving an insufficient replevin bond. 


3. : APPROVAL OF REPLEVIN Bonn: DAMAGES. Since no statute 
exists prescribing before whom the surety on a replevin bond 
shall justify, nor what facts shall be made to appear to protect 
the officer in approving the bond, it follows that, when the sure- 
ties on a replevin bond are excepted to, the officer approves the 


replevin bond at his peril. 


4. $ That an officer acts in good faith in ap- 
proving a replevin bond will not of itself protect him from lia- 
bility for negligence in the premises. 


. If an officer negligently approve ao replevin 
bond signed by insolvent or insufficient sureties, and damages 
result, he is liable 


6. : If the bond when approved is good, subse- 
quent insolvency of the surety will not render the officer liable. 


The mere taking by an officer of the aftidavit 
of the surety on a replevin bond that he is the owner of real 
estate situate in the coumty where the replevin action is pending, 
not exempt from execution, and of twice the value of the re 
plevied property, will of itself not protéct the officer from lia- 
bility if the bond proves insufficient. 


The oflicer, before approving a replevin 
bond, in the absence of his own knowledge, should make such 
investigation and inquiry concerning the financial standing and 
solvency of the surety as a reasonably prudent man would make 
before extending credit to the surety to the amount of the bond. 


. Coroner: APPROVAL OF INSUFFICIENT REPLEVIN Bonp. Lividence 
examined, and held to establish that a coroner was guilty of neg- 
ligence in approving an insufficient replevin bond. 


oO 


10. — : : ACTION roR DaMaGEs: DEFENSE. Where a creditor 
attaches personal property as that of his debtor. and it is taken 
in replevin from the sheriff and delivered to the claimant, the 
statutory bond being given and approved, and the creditor, pend- 
ing the replevin suit, causes the same property to be taken on 
execution for the same debt for which he had attached it, such 
seizure of the property on execution is a defense for the coroner 
in a suit against him by the creditor for negligently approving 
an insufticient replevin bond. 
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11, 3 : EstorreL. In such a suit the creditor can- 
not be heard to say that the seizure of the property on execution 
was void, 


12. Attachment: ExpcuTion: SEIZzURB or PROPERTY IN CUSTODIA 
Lecis. When attached property is replevied and delivered to the 
claimant, and the replevin bond required by statute is given and 
approved, then that property, pending that replevin action, can- 
not be lawfully taken by attachment or execution at the suit of 
the plaintiff who has attached it. 


: REPLEVIN Bonp: APPROVAL: LIABILITY OF OFFICER. 
In such a case the replevin bond takes the place of the property, 
and the party who has attached it must follow the replevin ac- 
tion to final judgment, and if successful, and the property be 
not returned, satisfy his judgment by execution, and, failing in 
this, look to the replevin bond for indemnity, and, if this proves 
worthless, to the official bond of the officer for negligently ap- 
proving an insufficient replevin bond, if such was the fact. 


13. 


14. Approval of Insufficient Replevin Bond: AcTIon AGAINST OFFI- 
CER: Parties. A sheriff, from whom attached property has been 
replevied, on the termination of the replevin suit in his favor, 
and the return unsatisfied of an execution issued on the judg- 
ment, cannot maintain an action against the oflicer, who served 
the replevin writ, for negligently approving an insufficient re- 
plevin bond whereby the creditor for whom the sheriff acted lost 
his debt. 


15, : ‘ . In such case the creditor, and not the 
sheriff, is the real ‘party in interest. 


16. : Suir on BonbD: SHERIFF. In such case the 
sheriff might maintain an action on the replevin bond, as he is 
the obligee named therein and trustee for the attaching creditor. 

17. Two or more creditors who have lost their 


several claims against a debtor and their attachment liens 
against his property, because a coroner negligently approved an 
insufficient bond in a replevin suit, by which the attached prop- 
erty was taken from the sheriff holding the writs of attachment, 
cannot join as plaintiffs in a suit against such coroner for dam- 
ages for negligently approving such replevin bond. 


Error from the district court of Saline county. Tried 
below before Busy, J. Reversed. 


The facts are stated by the commissioner. 


W. H. Morris, for plaintiffs in error: 
In arguing the point that the coroner is not liable for 
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negligence in approving the replevin bond, and that he is 
protected by the justification of the sureties, references 
were made to the following cases: Wilson v. Williams, 18 
Wend. [N. Y.] 585; Westervelt v. Bell, 19 Wend. -[N. Y.] 
531; Thomas v. Edgerton, 36 Neb. 254; Spring Valley 
Water Works v. San Francisco, 22 Cal. 434; Sika v. Chicago 
& N.W. R. Co., 21 Wis. 370; Turney v. Wilton, 36 Tl. 385; 
People v. Clunie, 10 Cal. 504; Kugler’s Appeal, 55 Pa. St. 
128; McKnight v. Crinnion, 22 Mo. 559; Newman v. City of 
North Yakima, 34 Pac. Rep. [Wash.] 921; Northfield Kivife 
Co. v. Shapleigh, 24 Neb. 689; Dennistown v. Draper, 5 
Blatch. [U. 8.] 336; Brock v. Hopkins, 5 Neb. 231. 

The sheriff repossessed himself of the property, and 
hence all conditions of the replevin bond, for a return of 
the property, had been complied with. The sureties on 
the replevin bond were released; hence, even if the coro- 
ner would have been otherwise liable, no cause of action 
existed against him. (Caldwell v. Gans, 1 Mont. 570; Hunt 
v. Robinson, 11 Cal. 262; Kayser v. Bauer, 5 Kan. 204; 
Demers v. Clemens, 2 Mont. 385; Rinker v. Lee, 29 Neb. 
784; Bowman v. First Nat. Bank, 86 Neb. 117; Nosser v. 
Corwin, 36 Dow. Pr. [N. Y.] 540.) 

The plaintiff in a replevin action becomes only a cus- 
todian of the property in place of the officer. The prop- 
erty is at all times until the final determination of the 
action in the custody of the law and subject to the proper 
control of the court under whose process the same has 
been taken, and the replevin changes only for the time 
being the manual possession of the same. (Rhines v. 
Phelps, 3 Gil. [T1.] 455.) 

An officer claiming title to property under a process 
in his hands must show a valid unpaid judgment. (Beach 
t. Botsford, 1 Doug. [Mich.] 199; Adams v. Hubbard, 30 
Mich. 104.) 


Hastings & Sands, contra: 


An officer is responsible for the insufficiency of the 
sureties upon a replevin bond in case he does not have 
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the sureties justify in the method pointed out by the 
statute. (22 Am. & Eng. Ency. Law, 551; Miner v. Co- 
burn, 4 Allen [Mass.] 136.) 

When a statute directs the manner in which a thing 
is to be done, it shall not be done in any other manner. 
(Commissioners of Shawnee County v. Carter, 2 Kan. 115; 
Morrill v. Taylor, 6 Neb. 236.) 

An officer is liable for negligence, where he does not 
execute a writ in the method provided by law. (Miller v. 
Roby, 9 Neb. 471; Hubbard v. Elden, 43 O. St. 380.) 

If a sheriff wastes the property on which he levies, or 
it is lost or destroyed through his neglect or misconduct, 
or the neglect or misconduct of the plaintiff, the judg- 
ment will be satisfied. But if without the fault of the 
plaintiff or of the officer the levy does not produce a sun 
sufficient to satisfy the execution, the plaintiff is entitled 
to proceed for so much as remains unpaid, the same as 
though no levy had been made. (Barret v. Thompson, 5 
Ind. 457; Reynolds v. Cobb, 15 Neb. 382; Rickards v. Cun- 
ningham, 10 Neb. 419; Hicok v. Coates, 2 Wend. [N. Y.] 
419; Vroman v. Thompson, 16 N. W. Rep. [Mich.] 808; God- 
man v. Boggs, 12 Neb. 19.) 

Where property is never taken from the possession of 
the defendants, or where, after being taken, it is restored 
to him at his request, or through any act for which he is 
responsible, or in which he acquiesces, the levy does not 
operate as a satisfaction. (2 Freeman, Executions sec. 
269; Ford v. Skinner, 4 O. 378; 7 Am. & Eng. Ency. Law 
157.) 

So long only as the property levied on remains in the 
custody of the law, other remedies of a creditor are sus- 
pended. The mere levy neither gives anything to the cred- 
itor nor takes anything from the debtor. (People v. Hop- 
son, 1 Den. [N. Y.] 574; 2 Freeman, Executions sec. 269.) 


HE. E. McGintie, also for defendants in error, 


RaGan, C, 
Henry B. Shull and others have filed a petition in error 
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here to review a judgment of the district court of Saline 
county recovered against them by John Barton and oth- 
ers. To a proper understanding of the points decided 
here it is necessary to make a statement of some of the 
undisputed facts disclosed by the record. The plaintiff 
in error Shull is the coroner of Saline county. The other 
plaintiffs in error are the sureties on his official bond. 
In July, 1891, a copartnership under the name of Foster 
& Ayres was conducting a mercantile or drug business 
in De Witt, in said county. On that date Coe & Co., Brit- 
tain-Smith & Co., Midland Coffee & Spice Company, 
Funke & Ogden, Raymond Bros., The American Hand- 
Sewed Shoe Company, and one Warren E. Ayres, all of 
which parties will hereinafter be denominated the seven 
creditors, each brought a suit against Foster & Ayres in 
the county court of said county, and each caused a writ 
of attachment to be issued and placed in the hands of the 
sheriff of said county. The sheriff, by virtue of these 
several writs of attachment, seized the mercantile stock 
of Foster & Ayres. Thereupon Lafayette M. Ioster and 
Jennie A. Ioster, his wife, doing business as Foster & 
Co., brought a replevin action against the sheriff for the 
goods which he held under the attachment writs, and by 
the process issued in that action all the goods held by 
the sheriff were taken and delivered to Foster & Co. The 
coroner, plaintiff in error here, executed the replevin 
writ. The sheriff, who was made sole defendant in the 
replevin suit, gave notice to the coroner of exceptions to 
the sufficiency of the sureties who had signed the re- 
plevin bond of Foster & Co.; and thereupon the surety 
who had signed the replevin bond made affidavit that 
she was a resident of Saline county; that she owned real 
estate therein not exempt from execution of the value of 
$2,500. This affidavit the surety delivered to the coroner. 
Indeed it was sworn to before him, and he at once ap- 
proved the bond or undertaking in replevin. About Au- 
gust 1 of said year the seven creditors obtained judg- 
ments in the county court on their claims against Foster 
50 , 
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& Ayres. The county judge issued executions upon these 
judgments, or some of them, and they came into the 
hands of the sheriff, and he at once levied them upon the 
same property which he had attached and which had 
been replevied, and delivered to Foster & Co.; and by 
virtue of said executions he again took into his posses- 
sion said mercantile stock. The goods were again by an 
action of replevin taken from the possession of the sher- 
iff. When the sheriff levied the execution upon the mer- 
cantile stock the replevin action brought by Foster & 
Co. was pending and undecided. This replevin action 
proceeded to trial and the sheriff had judgment for a re- 
turn of the replevied property or its value in money. The 
replevied property was not returned. The sheriff caused 
an execution to be issued upon his judgment, and this 
was returned wholly unsatisfied. The sheriff and the 
seven creditors then brought this action in the district 
court of Saline county against the coroner and the sure- 
ties on his official bond. I*or cause of action they set out 
the claims of the seven creditors against Foster & Ayres; 
the seizing of the latter’s property by writs of attach- 
ment; its having been taken from the sheriff on the writ 
of replevin in favor of Foster & Co.; the approval of the 
undertaking in replevin by the coroner; the reduction 
of the claims of the seven creditors against Foster & 
Ayres to judgment; that the judgments were wholly un- 
paid; the prosecution of the replevin action to judgment 
in favor of the sheriff; the return of an execution issued 
on such judgment unsatisfied; the insolvency of Foster 
& Co. and the surety on their replevin bond as a reason 
why they had not brought suit on said bond, and averred 
that at the time the coroner approved of the replevin 
bond the surety thereon was then and there insolvent; 
and that the coroner negligently approved said bond, by 
reason whereof the said seven creditors had lost their 
liens upon the attached property, and lost the full 
amount of their claims against Foster & Ayres. On the 
trial in the district court the coroner and his sureties de- 
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murred to the petition of the sheriff and the seven cred- 
itors on the ground that there was a defect of parties 
plaintiff and that several causes of action were improp- 
erly joined in the petition. This demurrer was overruled 
and the coroner and his sureties then filed an answer 
to the petition, in which, among other things, they 
averred that there were several causes of action improp- 
erly joined in the petition and that there was a mis- 
joinder of parties plaintiff. On the trial the coroner and 
the sureties offered in evidence the executions already 
alluded to, which had been issued by the county court 
in favor of the seven creditors against Foster & Ayres, 
and offered to show that the sheriff had by virtue of 
these executions seized the same property which the 
seven creditors had formerly attached as the property 
of Foster & Ayres, and which had been taken from the 
possession of the sheriff in the replevin action. The rec- 
ord presents but three questions which we deem it abso- 
lutely necessary to notice. 

1. It is contended first in behalf of the coroner that 
the uncontradicted evidence shows that he acted in good 
faith in approving the replevin bond, and that he is not 
liable simply for negligence. The evidence is undisputed 
that the sheriff duly notified the coroner that he objected 
to the sufficiency of the surety on the undertaking in re- 
plevin; that the only inquiry or effort which the coroner 
made to ascertain if that surety was sufficient was that 
he took and relied upon the surety’s affidavit, filed with 
him, in which the surety stated that he was the owner 
of real estate in the county not exempt from execution 
of the value of $2,500; that the averments of this affi- 
davit were absolutely and unqualifiedly false; but the 
evidence does not show that the coroner acted in bad 
faith in approving this undertaking. It does show be 
yond peradventure that he was guilty of negligence in 
the premises. Section 189 of the Code of Civil Procedure 
provides that when an officer is notified by a defendant 
in replevin that he excepts to the sufficiency of the sure- 
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ties on a replevin bond, then the surety must justify in 
the same manner as “bail on arrest.” At the time this 
provision of the Code was adopted there was in force in 
this state a statute which permitted the arrest of a de- 
fendant in a civil action for debt; that the defendant so 
arrested might, at any time before judgment, be released 
by causing one or more sufficient bail to execute an 
undertaking to the plaintiff to the effect that if the judg- 
ment should be rendered in the action against the de- 
fendant he would render himself amenable to the pro- 
cess of the court. The statute further provided that the 
plaintiff might object to the sufficiency of the bail given, 
and that if he did so the sheriff should require the bail 
to justify. The statute further provided that the bail 
should justify by appearing before a proper officer at a 
time and place mentioned for examination by him under 
oath, touching his sufficiency as bail, in such manner 
as such officer might think proper. It seems to have been 
the purpose and intention of this statute that the ‘sheriff 
should not be liable for having taken an insufficient bail, 
provided it justified as required by the statute. In other 
words, if the officer before whom the bail appeared for 
justification approved it, this was a protection to the 
officer. (See General Statutes 1873, p. 547.) But this 
statute was repealed by the legislature of 1887. (See 
Session Laws 1887, p. 654.) Since no statute exists in 
this state authorizing the arrest of a defendant in a civil 
action for debt, the provision of section 189 of the Code, 
which provides that the surety in a replevin bond must 
justify in the same manner as bail on arrest, is meaning- 
less. Neither the common law nor the old English stai- 
utes permitted a sheriff to admit to bail one arrested in 
a civil action for debt, and exonerate himself from lia- 
bility to the plaintiff for the escape of the defendant by 
having the bail for the defendant justify. But the rule 
at common law was that if the defendant, after being ar- 
rested, was admitted to bail by the sheriff, and then failed 
to appear, the sheriff and the sureties on his official bond 
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were liable to the plaintiff for his debt. (3 Blackstone, 
Commentaries [Chitty’s ed.] 290.) We conclude, there- 
fore, that, where exceptions are taken to the sureties on a 
replevin bond, the officer is not obliged to cause the sure- 
ties to justify in the manner which the old statute re- 
quired bail on arrest to justify; and the officer’s failure to 
cause the sureties to so justify does not necessarily and of 
itself render him liable to the defendant in the replevin 
action. Nor do we think that if the officer should require 
‘the sureties on the replevin bond to justify in the same 
manner as the old law required “bail on arrest” to jus- 
tify, he would thereby unconditionally release himself 
from liability by reason of the insufficient surety on the 
replevin bond. Section 189 of the Code of Civil Proced- 
ure provides that the sheriff or other officer shall be re- 
sponsible for the sufficiency of the sureties, if excepted 
to, until they justify; and since no statute exists which 
prescribes before whom the surety shall justify, nor what 
facts shall be made to appear to protect the officer, it fol- 
lows that when the sureties on the replevin bond are ex- 
cepted to the officer approves the replevin bond at his 
peril. He must of course always and at all times act in 
good faith. But good faith alone will not protect him. 
(People v. Core, 85 Ill. 248.) If the surety on the replevin 
bond, when approved, is then good, solvent, and sufii- 
cient, subsequent insolvency of the surety would not 
render the officer liable. But to escape liability for an 
insufficient surety on a replevin bond after it has been 
excepted to, and the officer had notice thereof, he must 
not be guilty of negligence; and if he negligently ap- 
prove a replevin bond which is signed by insolvent or 
insufficient sureties he is answerable for the conse- 
quences. (People v. Core, 85 Ill. 248; Sparhawk v. Bartlet, 
2 Mass. 188; Young v. Hosmer, 11. Mass. 88; Rayner v. Bell, 
15 Mass. 377.) The mere taking by the officer of the affi- 
davit of the surety that he, the surety, is the owner of 
real estate situate in the county where the replevin ac- 
tion is pending, not exempt from execution, of twice the 
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value of the replevied property, is of itself not enough 
to justify the officer in approving the replevin bond, and 
such affidavit will not of itself protect the officer from 
liability for an insufficient bond. In such a case it would 
seem that the officer should make inquiries of persons 
likely to know as to the financial standing, solvency, and 
property of the surety. He might require the surety to 
schedule his assets and liabilities, and with this in hand 
he should make such examination of public records and 
investigations and inquiries as a reasonably prudent 
man would make before extending credit to the surety to 
the amount of the bond. In the case at bar the coroner 
did nothing,—made no inquiries, instituted no search,—- 
to ascertain the financial standing and worth of the 
surety on the replevin bond. He did not require the 
surety to furnish him a schedule of his assets and lia- 
‘bilities. He simply rested satisfied with the voluntary 
affidavit of the surety as to the worth of the property 
which he owned. This was not enough to protect the 
coroner from liability. He was guilty of negligence. 

2. But we think the district court erred in refusing to 
permit the coroner to introduce in evidence the execu- 
tions issued by the county court based on the judgments 
rendered in favor of the seven creditors against Foster 
& Ayres. These executions and the return of the officer 
thereon tended to show that the seven creditors, or some 
of them, had by virtue thereof seized the identical prop- 
erty which they had previously attached. If the seven 
creditors who brought this action, by virtue of the execu- 
tions from the county court, took the identical and all 
the property which they had previously attached, then 
they have no cause of action against the coroner for ap- 
proving an insufficient bond. How can it be said that © 
they have lost the property which they attached because 
of the coroner’s approving an insufficient replevin bond 
therefor when by another legal process, namely, an exe- 
cution, they subsequently became possessed of the same 
property for the satisfaction of the same debt for which 
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they had attached it? It is true that the levy of this exe- 
cution by the sheriff and the seven creditors upon this 
property which had been attached and then replevied 
was void; that they and each of them were trespassers 
and, probably, in contempt of court because thereof. 
But they are in no position here to take advantage of 
their wrongful act. There is no conflict of authority 
upon the proposition that when property has been at- 
tached and tlien replevied, the plaintiff in the attach- 
ment, while the replevin suit is pending, cannot levy an 
execution or attacliment thereon. Indeed, some authori- 
ties go so far as to say that property attached and then 
replevied is in custody of the law, and while the replevin 
action is pending cannot be seized on attachment or ex- 
ecution at the suit of any person. (Bates County Nat. 
Bank v. Owen, 79 Mo. 429.) But every court to which the 
question has been presented, we think, has denied the 
right of a plaintiff who has attached property after it. 
had been replevied from him, and while the replevin ac- 
tion was pending, to levy another attachment or execu- 
tion upon it. We cite a few of the cases: Goodheart v. 
Bowen, 2 IN. App. 578; Rhines v. Phelps, 3 Gil. [Tll.] 455; 
Hagan v. Lucas, 10 Pet. [U. 8.] 399; Pipher v. Fordyce, 88 
Ind. 436; Acker v. White, 25 Wend. [N. Y.] 614; Selleck 
v. Phelps, 11 Wis. 398; Metener v. Graham, 57 Mo. 405; 
Bates County Nat. Bank v. Owen, 79 Mo. 429. Under our 
statute, when attached property is replevied and deliv- 
ered to the plaintiff in the replevin suit, and the replevia 
bond required by statute is given and approved, then 
that property, pending that replevin action, cannot be 
taken in attachment or execution at the suit of the plain- 
tiff who has attached it. The reason is that the statute 
makes the bond take the place of the property. Many 
courts give as a reason for this that the property is in 
custody of the law. We do not know whether this is the 
correct reason, but certainly, under our statute, the bond 
takes the place of the property. The conditions of the 
bond are that the plaintiff in the replevin suit will make 
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return of the property or pay its value in money if the 
judgment go against him. The party then who has at- 
tached property, if it be replevied from him or from the 
officer who executed his writ of attachment, must follow 
the replevin action to final judgment, and if successful 
satisfy his claim by an execution upon the judgment and, 
failing in that, look to the replevin bond, and, failing in 
this, to the negligence or bad faith of the officer in tak- 
ing an insufficient replevin bond, if such were the facts. 

3. As already stated, the plaintiffs below in this ac- 
tion were the sheriff of Saline county and the seven cred- 
itors who had attached the property of Foster & Ayres. 
The sheriff is not a proper party plaintiff in this action. 
He was the defendant in the replevin action, obtained a 
judgment in that action, and caused an execution to be 
issued thereon which was returned, “No property found.” 
As the defendant in the replevin action he represented 
the seven creditors and was the proper defendant to that 
action. Doubtless he might have maintained a suit on 
the replevin bond for the satisfaction of the judgment 
which he obtained against the plaintiff in replevin, as 
he was the obligee in that bond, but that he did not do, 
because, as stated in the record, that bond is worthless. 
The replevin bond being worthless, and the execution 
issued on the judgment rendered in the replevin action 
having been returned “No property found,” the sheriff 
had no further connection with the controversy. He had 
discharged his duties, and all of his duties, in the prem- 
ises. He cannot maintain an action against the coroner 
for damages for approving an insuflicient replevin bond. 
He is not the real party in interest. The seven creditors 
have not a joint action against the coroner for approving 
an insufficient replevin bond, and they cannot nnite as 
plaintiffs in such an action. If the coroner approved an 
insufficient replevin bond and any one of the seven cred- 
itors sustained damage (tereby, then a cause of action 
arose in favor of such creditor against the coroner and 
the sureties on his official bond. But these creditors are 


VoL. 56] SEPTEMBER TERM, 1898. 729 


Sorensen v. Sorensen. 


not agents, one for the other, so that one. may bring an 
action for all; nor may all of them jointly bring such an 
action. The judgment of the district court is reversed 
and the cause remanded with instructions to dismiss the 
action so far as the sheriff of Saline county is concerned, 
and with permission to each of the seven creditors to 
docket a separate action against the coroner and his 
sureties, and for such other proceedings as are according 
to law. 
REVERSED AND REMANDED. 


LARS SORENSEN ET AL. V. ELLEN SORENSEN. 
FILED NOVEMBER 17,1898. No. 8398. 
1. Competency of Witnesses. Under our system of jurisprudence 


every person is prima facie a competent witness in all cases, both 
civil and criminal. 


2. : EvipEncE. The incompetency of one as a witness, or the in- 
competency of his evidence, must be found in express law and 
not based on strict or technical construction. If there is rea- 
sonable doubt, the witness and the evidence are competent. 


3. : : TRANSACTIONS WITH PERSON DECEASED. In a pro- 
bate contest in the district court between an alleged widow and 
a nephew—aun alleged heir at law—of an intestate for the right 
to nominate his adininistrator, such widow was permitted to 
testify to @ conversation between herself and the deceased, con- 
stituting a present verbal contract of marriage, or common-law 
marriage between them. Held, That such evidence in said pro- 
ceeding, the nature and the effects of the judgment thereof 
considered, is made incompetent by the express provision of sec- 
tion 329 of the Code of Civil Procedure. 


Error from the district court of Valley county. Tried 
below before THOMPSON, J. - Reversed. 


The opinion contains a statement of the case. 


1 
j 


A. M. Robbins, J. W. Deweese, and Herman Westover, for 
plaintiffs in error: 


Defendant in error is not a competent witness to tes- 


730 NEBRASKA REPORTS. [ Vou. 56 


Sorensen v. Sorensen. 


tify to a verbal contract of marriage between herself 
and Hans C. Sorensen, deceased. (Code of Civil Pro- 
cedure, sec. 329; Wylie v. Charlton, 43 Neb. 840; Denison 
v. Denison, 35 Md. 361; Redgrave v. Redgrave, 38 Md. 93; 
Kimball v. Kimball, 16 Mich. 211; Powell v. Powell, 114 
Tl. 329; Cole v. Cole, 153 Ill. 589; Sharmer v. McIntosh, 
43 Neb. 516; Ransom v. Schmela, 138 Neb. 77; Kroh v. 
Heins, 48 Neb. 692; Davis v. Davis, 26 Cal. 37.) 

The testimony of defendant in error was not sufficient 
to establish a common law marriage. (Van Tuyl v. Van 
Tuyl, 57 Barb. [N. Y.] 285; Letters v. Cady, 10 Cal. 533; 
Clancy v. Clancy, 33 N. W. Rep. [Mich.] 889; State v. 
Walker, 18 Pac. Rep. [Kan.] 282; Stoltz v. Docring, 112 
Ill. 240; Olson v. Peterson, 33 Neb. 358; Cross v. Cross, 
21 N. W. Rep. [Mich.] 310; Kilburn v. Kilburn, 89 Cal. 50; 
Duncan v. Duncan, 10 O. St. 181; Cheney v. Arnold, 15 N. Y. 
345; Terry v. White, 59 N. W. Rep. [Minn.] 1018; Williams 
v. Williams, 46 Wis. 464; Harbeck v. Harbeck, 102 N. Y. 
714; Hebblethwaite v. Hepworth, 98 Ill. 182; Port v. Port, 
70 Ill. 484; Cartwright v. MeGown, 121 Tll. 402; Yardley’s 
Estate, 75 Pa. St. 207; McKenna v. McKenna, 73 Ill. App. 
64; Sharon v. Sharon, 79 Cal. 670; Commonwealth v. Stump, 
53 Pa. St. 186; Peck v. Peck, 12 R. I. 488; Calef v. Calef, 
54 Me. 366; Orme v. Orme, 2 Add. Ecc. [Eng.] 382; Foster 
v. Foster, 1 Hag. Ecc. [Eng.] 144; Cannon v. United States, 
116 U.S. 74.) 


A. Norman, John Wall, Charles A. Munn, and Munn & 
Hall, contra: 


Error cannot be predicated upon the admission of in- 
competent testimony received without objection, and in 
a case tried to the court without a jury the admission of 
incompetent testimony is not ground for reversing a judg- 
ment. The evidence admitted without objection was 
sufficient to sustain the verdict. (Whipple v. Fowler, 41 
Neb. 681; Willard v. Foster, 24 Neb. 218; Bilby v. Town- 
send, 29 Neb. 220; Western Union Telegraph Co. v. Lowrey, 
32 Neb. 738; Wheeler v. Van Sickle, 37 Neb. 651; Catron 
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v. Shepherd, 8 Neb. 317; Clough v. State, 7 Neb. 353; Palmer 
v. Witcherly, 15 Neb. 98; Afissouri P. R. Co. v. Vandeventer, 
26 Neb. 222; Richardson v. Doty, 25 Neb. 420; Parish v. 
McNeal, 36 Neb. 727; Bartlett v. Bartlett, 15 Neb. 593.) 

Defendant in error’s testimony as to her marriage was 
properly admitted in evidence. (Wamsley v. Crook, 3 Neb. 
344; Hisenlord v. Clum, 126 N. Y. 552; IMendricks v. Kelly, 
64 Ala. 391; United States v. Dickson, 15 Pet. [U. S.] 141; 
Crimmins v. Crimmins, 10 Atl. Rep. [N. J.] 801; Greena- 
walt v. MeHnelley, 85 Pa. St. 352; Smith v. Smith, 19 Atl. 
Rep. [N. J.] 255; Shaffer v. Richardson, 27 Ind. 122; 
Ifamlyn v. Nesbit, 87 Ind. 293; Key v. Jones, 52 Ala. 247; 
Alabama Gold Life Ins. Co. v. Sledge, 62 Ala. 569.) 

The evidence was sufficient to establish a common law 
marriage. (1 Bishop, Marriage & Divorce [6th ed.] secs. 
228, 249, 253, 283, 457; Stewart, Marriage & Divorce secs. 
58, 84, 87; Maggin v. Haggin, 35 Neb. 379; Gibson v. Gibson, 
24 Neb. 417; Goodrich v. Cushman, 34 Neb. 461; Bailey v. 
State, 86 Neb. 808.) 


if. M. Coffin, also for defendant in error. 


RAGAN, C, 


Hans C. Sorensen died intestate February 3, 1895, leav- 
ing both real and personal property situate in Valley 
county, of which he was an inhabitant. Lars Sorensen 
and others, children of a deceased brother and sister of 
Ilans C. Sorensen, made application to the county court 
for letters of administration of the estate of said Hans 
C. Sorensen, alleging that Hans had died intestate, leav- 
ing no widow nor issue, and that they, his nephews and 
nieces, were his next of kin and only heirs at law. <A 
Mrs. Ellen Sorensen, or Ferguson, appeared in that pro- 
ceeding and alleged that she was the widow of Hans C. 
Sorensen, deceased, and claimed the right to nominate 
an administrator. The result of the proceeding in the 
county court was a finding and judgment that Mrs. 
Ellen Sorensen, who will hereinafter be called Mrs. Fer- 
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guson, had never been married to Hans C. Sorensen, de- 
ceased, and therefore was not his widow. From this 
judgment Mrs. Ferguson prosecuted an appeal to the 
district court, where by consent a trial was had to the 
court without a jury, which resulted in a finding and 
judgment that Mrs. Ferguson had been lawfully mar- 
ried to Hans C. Sorensen in October previous to his 
death; that she was his widow and entitled to name an 
administrator for his estate. To review this judgment 
Lars Sorensen and others have filed in this court a peti- 
tion in error. 

1. It appears from the record that Hans C. Sorensen 
lived for a number of years prior to his death in Ord, Ne- 
braska; that he was a bachelor,—lived alone, doing his 
own housekeeping. Mrs. Ferguson was a widow, and 
lived in the same town and, if not on the same block, 
very close to where Hans ©. Sorensen lived. The two 
parties had been quite well acquainted for a number of 
years. Mrs. Ferguson was a poor woman, and, it seems, 
did Sorensen’s laundry work, and occasionally cleaned 
house for him. On the trial in the district court she tes- 
tified that about the middle of October, 1894, while she 
was at the house of Sorensen, he made a verbal proposi- 
tion of marriage to her, which she then and there ae- 
cepted; that she and Sorensen then and there agreed 
henceforth to be husband and wife to one another. Mrs. 
Ferguson also testified that after this verbal marriage 
contract between her and Sorensen, and in pursuance 
thereof, they had sexual intercourse, the result of which 
was a son born to her. She further testified that it was 
agreed between her and Sorensen at the time of their 
marriage that it should be kept secret for an indefinite 
time. The marriage was kept secret. The record con- 
tains no evidence of either Sorensen or Mrs. Ferguson 
having ever told or claimed to any one that they were 
married. At no time or place did either one of them in- 
troduce, speak of, or hold out the other as husband or 
wife. The parties did not cohabit together after their 
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marriage, but each continued to occupy their respective 
places of residence as before. No writing, note, memo- 
randum, or verbal acknowledgment or statement of this 
marriage appears to have been made by either of the 
parties thereto. It will thus be seen that the finding 
and judgment of the district court, that Mrs. Ferguson 
and Hans C. Sorensen were lawfully married, that she 
was his widow, and that her child was his lawful heir, 
depend for support upon her testimony as to the verbal 
contract of marriage entered into between her and Sor- 
ensen in the middle of October, and the sexual inter- 
course of the parties subsequent to, and in pursuance of, 
such marriage contract. Was the evidence of Mrs. Fer- 
guson in this respect competent for consideration by the 
district court in deciding the question of fact, of the 
marriage, presented to him? Section 328 of the Code of 
Civil Procedure, among other things, provides: “Every 
human being of sufficient capacity to understand the ob- 
ligation of an oath is a competent witness in all cases, 
civil and criminal, except as otherwise herein declared.” 
The statute then enumerates what persons shall be in- 
competent to testify. Mrs. Ferguson does not belong to 
the class of persons rendered incompetent by this section 
of the statute. Section 329 of the Code provides that 
“No person having a direct legal interest in the result of 
any civil action or proceeding, when the adverse party 
is the representative of the deceased person, shall be per- 
mitted to testify to any transaction or conversation had 
between the deceased person and the witness unless,” 
etc. From the section of the Code first quoted it is ap- 
parent that every person is prima facie a competent wit- 
ness in any case, civil or criminal; and to disqualify a 
witness from testifying by reason of incompetency he 
must fall within some one or more of the exceptions ex- 
pressly provided by statute. In other words, the reason 
for disqualifying the witness must be found in express 
provisions of law, and the witness is not to be disquali- 
fied by a strained or strict construction. (Hisenlord v. 
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Clun, 27 N. E. Rep. [N. Y.] 1024; Roberts v. Yarboro, 41 
Tex. 449; United States v. Dickson, 15 Pet. [U. 8.] 165; 
Markham v. Carothers, 47 Tex. 21. Mrs. Ferguson did not 
belong to either one of the five classes of persons declared 
incompetent to testify by the provisions of said section 
328 of the Code. Was the testimony given by her ren- 
dered incompetent by said section 329? Let us analyze 
. this section of the Code. To render her testimony in- 
competent she must have testified to a transaction or a 
conversation had between herself and the deceased, the 
testimony must have been given in a civil action or pro- 
ceeding, the adverse party to this action or proceeding 
must have been the representative of the deceased, and 
the witness must have had a direct legal interest in the 
result of the action or proceeding. The proceeding in 
which Mrs. Ferguson was permitted to testify was per- 
haps, technically speaking, not a civil action, but a pro- 
bate proceeding. It was, however, a civil, and not 
a criminal, proceeding, and recognized as a civil pro- 
ceeding by section 17, article 6, of our constitution. The 
adverse party in the proceeding appeared in the record 
claiming to be the heir at law of the deceased. True, this 
alleged heir was not the legal representative of the de- 
ceased. Ife was neither the executor nor the adminis- 
trator of the deceased. But the term “representative,” 
in this section of the Code, is not limited to legal repre- 
sentatives, but applies to any person or party who has 
succeeded to the rights of the deceased, whether by pur- 
chase, descent, or operation of law. (Wamsley v. Crook, 
3 Neb. 344; Kroh v. Heins, 48 Neb. 691.) The heir at law 
then in the proceeding in which Mrs. Ferguson testified 
appeared on the record as the representative of the de- 
ceased. The word “result,” found in this section of the 
Code, means the judgment rendered or final order made 
in the proceeding. 
Thus far it appears that Mrs. Ferguson testified to a 
transaction and conversation had between her and the 
deceased; gave this testimony in a civil proceeding in 
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which her adversary appeared of record as the repre- 
sentative of the deceased. The remaining question is, 
did she at the time she gave this testimony have a direct 
legal interest in the result of that proceeding? To ren- 
der her testimony incompetent it is not enough that she 
was interested in the result, but such interest must have 
been an interest or a right or an obligation recognized by 
law, and such an interest or right as the final judgment in 
the proceeding would confirm to or deny her, or her in- 
terest must have been such as would enable this judg- 
ment to be used in another action in support of or against 
her alleged right or interest. (Misenlord v. Clum, 27 N. E. 
Rep. [N. ¥.] 1024, and cases there cited.) That the wit- 
ness may be biased or prejudiced in favor of one litigant 
or the other does not invest her with an interest, within 
the meaning of this section of the Code. The true test 
is, as it was at common law, will the witness gain or 
lose by the direct legal operation and effect of the judg- 
ment or final order rendered in the proceeding in which 
the testimony is offered, or will the judgment pronounced 
in that proceeding be legal evidence for or against the 
witness in some other action? (1 Greenleaf, Evidence 
sec. 890.) If the direct effect of the judgment rendered 
in the proceeding would be to divest the decedent’s rep- 
resentative of real estate and vest it in the husband of 
the witness, then her testimony would be incompctent. 
(Wylie v. Charlton, 48 Neb. 840), because the moment her 
husband became invested with the title to real estate the 
witness would become entitled to an inchoate right of 
dower therein. (Butler v. Fitzgerald, 43 Neb. 192.) If the 
effect of the judgment or final order would make her 
liable for the costs in the proceeding, then her testimony 
would be incompetent. (Ransom v. Schmela, 13 Neb. 73.) 
This right or interest must have been a direct and approx- 
imate one, not an uncertain or possible interest. Tor ex- 
ample, if the effect of the judgment might be to divest 
the decedent’s representative of property and vest the 
title thereto in the child of the witness, then, though by 
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statute she might inherit from the child in case it died, 
her evidence would not be incompetent, as her interest 
there would be an indirect and not a direct present one. 
If Mrs. Ferguson was the widow of Hans C. Sorensen, 
then, by reason of the laws of this state, at the moment 
of his death she became entitled to dower in all the real 
estate of which he was seized at any time during cover- 
ture, and becaine entitled to the ownership and posses- 
sion of a certain share of the personal property left by 
the deceased. This right to dower and personal property 
of the deceased gave her a direct legal interest in the re- 
sult of the proceeding on trial. The only issue on trial in 
the district court was whether Mrs. Ferguson and Hans 
C. Sorensen were husband and wife,—whether she was 
his widow; and the judgment of the district court that 
she was his widow embraced a finding that she was law- 
fully married to him. This judgment then established 
Mrs. Ferguson’s status as the widow of Hans C. Sorensen, 
and this status once established by operation of law, she 
became entitled to dower out of his estate, and the judg- 
ment rendered in this proceeding would be competent 
evidence for her in a suit for dower, where the defense of 
the nephews and nieces was that she was not his widow, 
as in the proceeding for dower the parties would be the 
same as here, and in that proceeding the only issue would 
be whether or not she was Sorensen’s widow,—in other 
words, whether she was married to him, as she claimed, 
in October, 1894. We are therefore constrained to hold 
that the testimony given by Mrs. Ferguson as to her 
verbal contracts, conversations, and transactions with 
the deceased, which the district court held established 
a valid common law marriage between the witness and 
the deceased, was incompetent. 

2. We have not been referred to, nor have we been 
able to find, any case where the precise question under 
consideration here has beentlecided, under a statute like 
ours, in such a proceeding as this. That the testimony 
of Mrs. Ferguson was competent has been ably and in- 
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dustriously contended for by her counsel, and in defer- 
ence to them, and in view of the importance of the ques- 
tion presented, we have patiently examined all the cases 
cited by them which they clajm sustain their contention, 
and in addition have examined a large number of others. 
Some of these cases we shall now briefly review, and en- 
deavor to show that they do not conflict with the con- 
struction which we have placed upon section 329 of the 
Code. : 

Roberts v. Yarboro, 41 Tex. 449, was a.suit for conver- 
sion against two copartners. Pending the suit one of the 
partners died, the action proceeding against the surviv- 
ing partner only, and it was held that the plaintiff might 
testify to declarations of the deceased. The statute of 
Texas prohibited a party to the suit from testifying to 
a conversation or transaction with the deceased, where 
the adversary was the executor, administrator, or guard- 
ian of the deceased. The court gave the statute a literal 
and strict interpretation, and held the testimony of the 
plaintiff competent upon the ground that the deceased 
party was not a party to the suit nor represented in the 
suit by an administrator, executor, or guardian. 

Markham v. Carothers, 47 Tex. 21; was an action of 
ejectment brought by Carothers’ administrator against 
Rountree and Bowden. The parties made defendants 
disclaimed all title in themselves, and Bowden, as guard- 
ian for Irene Rountree, intervened in the action and 
claimed title to half the property sued for in behalf of 
his ward; and the court held that Rountree might testify 
to conversations and transactions between himself and 
Carothers’ intestate. The decision was placed upon the 
ground that after Rountree’s disclaimer he was no longer 
a party to the suit, and the statute only rendered the tes- 
timony of witnesses incompetent who were parties to the 
suit. 

Eisenlord v. Clum, 27 N. E, Rep. [N. Y.] 1024, was an 
ejectment suit brought by an alleged forced heir of the 
deceased against persons who claimed to be the heirs at 

51 
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law of the deceased, and it was held that the mother of 
the forced heir might testify to a common law marriage 
between herself and the plaintiff’s father. The opinion 
is by Peckham, J., and is an able and exhaustive one; is 
a construction of section 829 of the Civil Code of New 
York, which is substantially section 329 of our Code, and 
the testimony of the mother was held admissible solely 
upon the ground that the judgment in the ejectment suit 
could not be used by the widow as evidence of her mar- 
riage with the deceased in a suit brought by her for 
dower in his lands. The case might be controlling and 
conclusive of the contention of Mrs. Ferguson’s counsel 
here if their client had not been a party to the proceed- 
ing in which she testified. 

Cole v. Cole, 38 N. E. Rep. [Tll.] 703, was a contest over 
the partition of real estate of which one George Cole had 
died seized. Cole was lawfully married to Emma Cole 
in England, lived with her for about a year, and then de- 
serted her and came to Illinois, and there married 
Amelia Hahn, with whom he lived for about twelve years, 
until she obtained a divorce from him. Cole then went 
to Indiana, and there married Katherine Cole, and soon 
after died. Emma Cole, the English widow, claimed 
dower in his lands, and the Indiana widow also claimed 
to have been lawfully married to him and therefore en- 
titled to dower in his lands. On the trial there was posi- 
tive proof by other witnesses that Cole’s English wife 
was living when he married Amelia Hahn, and the court 
held that Amelia Hahn was competent to testify that 
Cole admitted to her during the time she lived with him 
that he had not been divorced from his English wife. 
The case does not militate against the conclusion reached 
by us in the case at bar. If Cole’s English widow was liv- 
ing when he married Amelia Hahn, then that marriage 
was absolutely void, and she had no interest, direct, le- 
gal, or otherwise, in the result of the suit on trial. 

A statute of Missouri provided: “In actions where one 
of the original parties to the contract or cause of action in 
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issue and ontrialisdead * * * theotherparty * * * 


shall not be admitted to testify in his own favor.” (Re- 
vised Statutes of Missouri, sec. 8918.) William Green 
and Rebecca Green were married in Ireland. No children 
were born of the marriage. Green then deserted his wife, 
came to Missouri, and, representing himself to be single, 
was duly married to Victoria Rogers, by whom he had 
two children, and soon after died, leaving a will in and 
by which he devised to his Missouri widow a life interest 
in his real estate with the remainder over to his chil- 
dren. The Irish widow brought ejectment for the real 
estate against the Missouri widow and her children, and 
the court held that the Irish wife might testify to the 
marriage between herself and the testator. (Green v. 
Green, 28 8S. W. Rep. [Mo.] 752, 1008.) The cause of ac- 
tion in issue and on trial in the ejectment suit was not the 
marriage contract to which the witness was permitted to 
testify. The decision of the court is an application of the 
rule of strict construction of a statute which renders a 
witness imcompetent to testify. Such also is the case of 
Brandon v. Dawson, 51 Mo. App. 287. 

In Re Drinkhouse’s Estate, 24 Atl. Rep. [Pa.] 1083, the 
holding was that on a claim of children to a share in the 
estate as grandchildren of the decedent their mother was 
a competent witness to prove the fact of her marriage to 
the decedent’s son, the father of the grandchildren. The 
case was an appeal from an order of the orphan’s court 
distributing the estate of William Drinkhouse, deceased. 
It does not appear that the witness who testified to a 
marriage with William’s son, Joseph W., had any direct 
legal interest in the result of that proceeding. 

A statute of New Jersey provided: “No party shall 
be sworn in any case when the opposite party * * * 
sues or is sued in a representative capacity.” (Re- 
vised Statutes, p. 378, ch. 1, sec. 3.) In Colfax vt. 
Colfar, 32 N. J. Eq. 206, a son filed a bill for spe- 
cific performance of a contract which he alleged he 
had made with his father in his Nfetime for the con- 
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veyance to the son of certain real estate. , His brothers 
and sisters, as his father’s heirs at law, were made de- 
fendants. The court held that the heirs made defendants 
were sued in a representative capacity within the mean- 
ing of the statute, and that the son was an incompetent 
witness to testify to the contract made between him and 
his deceased father. The New Jersey statute just quoted 
was amended by the legislature of that state in 1880 so 
as to read: “In all civil actions * * * any party 
thereto may be sworn and examined as a witness, not- 
withstanding any party thereto * * * may sueor be 
sued in a representative capacity, provided * * * that 
this supplement shall not extend so as to permit testi- 
mony to be given to any transaction with or statement 
made by any testator or intestate represented in such ac- 
tion.” (General Statutes, vol. 2, p. 1407, sec. 1.) 

In Palmateer v. Tilton, 40 N. J. Ea. 555, one William 
Harvey died, leaving a will in and by which he appointed 
one Abner Allen executor with power, it seems, to sell 
and dispose of the decedent’s real estate. The executor 
made a contract with Palmateer in and by which he 
agreed to convey to him certain of the decedent’s real 
estate, and died before the execution of the contract. 
Palmateer then brought suit for specific performance 
against Harvey’s administrator with the will annexed, 
and the court held that Palmateer might testify to the 
contract between himself and the deceased executor of 
Harvey. The court based its decision upon the proposi- 
tion that the statute only forbade the witness to testify 
to statements made by a “testator or intestate;” that the 
statement made by Allen, executor, was not clearly 
within the rule. 

In Hodge v. Coriell, 44 N. J. L. 456, Hodge brought 
replevin against Coriell. The latter pleaded non cepit, 
and property in himself as administrator of J. T., de- 
ceased, and the court held, construing the statute of 1880 
just quoted, that it was competent for Hodge to testify 
that J. T., deceased, admitted that the property in ques- 
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tion did not belong to him, but to a person from whom 
Ilodge derived title. The court based its decision upon 
the proposition that Coriell was sued in his individual, 
not in his representative, capacity; that he did not 
change his status by pleading that he was entitled to the 
property in his character of administrator. 

In Crimmins v. Crimmins, 10 Atl. Rep. [N. J.] 800, a 
widow brought suit against the heirs at law of her de- 
ceased husband to set aside a deed made by her husband 
in his lifetime and in the execution of which deed the 
widow alleged her husband had induced her to join by 
the practice of fraud and the exercise of undue influence; 
and the court held, construing this statute of New Jersey 
of 1880, quoted above, that the testimony of the widow as 
to the transactions and conversations between herself 
and husband was competent, basing its decision upon 
the ground that the heirs at law were not being sued 
as the representative of the deceased within the mean- 
ing of the statute. 

In Smith v. Smith, 19 Atl. Rep. [N. J.] 255, it seems 
that Hezekiah B. Smith died testate, leaving a will in 
and by which he devised his property to certain trustees. 
Mrs. Smith, claiming to be his widow, brought an action 
against the devisees for dower. The defense was that 
Smith and Smith had never been married, and the court 
held that Mrs. Smith was competent to testify to the 
facts constituting a common law marriage between her- 
self and Sinith, deceased, and based its decision upon 
the ground that the defendants to the action were sued 
as devisees under the will of Smith, deceased, and not as 
executors and legal representatives. 

Ingersol v. McWillie, 30 8S. W. Rep. [Tex.] 56, was a 
contest between certain parties as to which had the right 
to administer upon the estate of a deceased, and the court 
held that the Texas statute relating to transactions with 
the decedent did not prohibit a woman from testifying 
to the fact of a marriage between herself and the de- 
ceased in such contest, none of the parties to the con- 
test claiming to be heirs of the deceased. 
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Shaffer v. Richardson, 27 Ind. 122, was a suit by a widow 
against the administrator of her deceased husband to 
compel him to make distribution to her of her share of 
the decedent’s personal estate. The administrator re- 
sisted the action on the ground that the widow had 
abandoned her husband during his lifetime, and at the 
time of his death was living in a state of adultery with 
another man. On this issue the court held that the 
widow was a competent witness to testify to the facty 
which tended to show that she did not abandon her hus- 
band and live in a state of adultery with another man, 
but that her husband deserted her, and believing him 
to be dead, she was publicly and formally married to 
another person. The statute in reference to the com- 
petency of this woman’s testimony is not quoted in the 
opinion. - But assuming it to be similar to our section 329 
of the Code, we do not regard the case as an authority 
for the contention that Mrs. Ferguson was a competent 
witness in the case under consideration. In the Indiana 
case the marriage of the widow with Richardsen was un- 
disputed. The administrator resisted her claim to his 
property on the ground that she had abandoned her hus- 
band and at the time of his death was living in a state of 
adultery with another man. This defense was not ad- 
mitted, and the burden was upon the administrator, of 
course, to show it, and when he introduced proof which 
tended to show those facts, then it was perfectly com- 
petent, by the express provisions of the statute, for the 
widow to testify in regard to the transactions between 
herself and husband about which the administrator had 
testified. 

This concludes the review of all the cases cited by 
counsel for defendant in error in support of their con- 
tention that the testimony of Mrs. Ferguson to the fact 
of the marriage between herself and Hans CG. Sorensen 
was competent, and our conclusion is that the authorities 
do not sustain the contention for which they are cited. 
We must not be understood as deciding in this case that 
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Mrs. Ferguson was not lawfully married to Hans C. Sor- 
ensen, for we make no such decision. What we decide, 
and all we decide, is that her testimony as to that mar- 
riage in this proceeding, she being a party thereto and 
having a direct legal interest in the result of such pro- 
ceeding, was incompetent; and that since the finding and 
judgment of the court that Mrs. Ferguson and Hans C. 
Sorensen were married depend solely for support upon 
her testimony, the judgment must be and is reversed and 
the cause remanded to the district court. 


REVERSED AND REMANDED. 
NORVAL, J. 


I concur in the judgment just rendered on the ground 
that the findings of the district court are not sustained by 


the evidence. I express no opinion upon the questions 
discussed in the foregoing opinion. 


- Dorsry B. Houck, CONSTABLE, V. SYLVESTER LINN ET AL. 
FILep NovEMBER 17,1898. No. 10000. 


1. Replevin: Dismissan. A plaintiff in replevin may not, after ob- 
taining the property under the writ, dismiss the case without 
defendant’s consent. 


2. Dismissal. A case cannot be dismissed at the instance of a party 
who may be liable to a judgment therein, against the objection 
of his adversary, although the recovery might be only for nom- 
inal damages. 


3. Replevin: Joint PrarinTirrs: DISMISSAL. Two persons joined as 
plaintiffs in an action of replevin and took the property under 
the writ. They claimed a concurrent right of possession, but by 
several titles. One recovered judgment. Held, That the other 
could not thereupon dismiss the case as to himself, without the 
consent of the defendant. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Reversed, 
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John T. Cathers and T. J. Mahoncy, for plaintiff in error. 
Gregory, Day & Day, contra. 


IRVINE, C. 


Linn and Barrie instituted this action in replevin for 
the purpose of recovering certain horses. The property 
was taken under the writ and delivered to the plaintiffs. 
They claimed under a chattel mortgage securing several 
notes, each claiming to own a part of the notes. In the 
district court there was a judgment for both plaintiffs. 
The case was brought to this court, where the judgment 
in favor of Barrie was affirmed and that in favor of Linn 
was reversed, and the cause remanded generally. (Houck 
v. Tinn, 48 Neb. 227.) After the mandate reached the 
district court Linn moved to dismiss the case, and the 
motion was sustained. Defendant then asked for a trial 
of the right of possession as between him and Linn, and 
for an assessment of damages, which was refused. De- 
fendant again brings the case here, assigning as error 
the dismissal against his objection, and the refusal to 
assess his damages against Linn. 

It has been repeatedly held that a plaintiff in replevin 
who has taken the property under the writ may not then 
dismiss the case without defendant’s consent. (Awliman 
v. Reams, 9 Neb. 487; Moore v. Herron, 17 Neb. 697; Ahlman 
v. Meyer, 19 Neb. 63; Garber v. Palmer, 47 Neb. 699; Vose 
v. Miller, 48 Neb. 602.) The present case is, however, 
complicated by the fact that the suit was by two plain- 
tiffs claiming a common, or at least concurrent, right of 
possession, but by several titles; and on the face of the 
record, when the motion to dismiss was made, it stood 
adjudicated that Linn’s co-plaintiff had the right of pos- 
session,—that he had rightfully taken the property. On 
the other hand, the plaintiff in replevin must recover on 
the strength of his own title, and this court had decided 
that under the evidence at the first trial Linn had not 
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shown in himself a right to recover. The record showed 
that both plaintiffs had taken the property. It follows 
logically that when the cause was remanded Linn stood 
in the attitude of a plaintiff with the property, and could 
not dismiss so as to preclude defendant from recovering, 
should Linn fail again to prove his own right, for the in- 
jury caused by the wrongful use of the writ. The Code 
of Civil Procedure (sec. 1914) provides that the judgment 
in such case shall be in the alternative, for a return of 
the property or its value if a return cannot be had. In 
addition to this there may be recovered damages for the 
wrongful detention. Here, it is true, the record shows 
that Linn’s co-plaintiff was entitled to take the property, 
and as the two joined in causing the writ to be issued, it 
may be that the rightful claimant would be estopped 
by the record from asserting any claim against the de- 
fendant, even if, as is asserted, it was in fact Linn who 
actually received the property under the writ. Never- 
theless, this and other interesting questions suggested 
by the peculiar facts of the case go rather to the measure 
of damages, in case on a new trial Linn fails to recover, 
than to the right of the defendant to have his claim ad- 
judicated. Those questions are on this record specula- 
tive purely and cannot be considered. The bare fact is 
that a plaintiff in replevin who, singly or together with 
his co-plaintiff, obtained the property in controversy, 
was by the dismissal permitted to go free, without any 
opportunity on part of defendant to assert his right to 
the property or to damages. Possibly the defendant is 
only entitled to nominal damages should Linn’s case 
again fail; but in that event he must be entitled to nom- 
inal damages at least, and the court cannot dismiss a 
case merely because substantial damages are not recov- 


erable. 
REVERSED AND REMANDED. 
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MissouRI Paciric RAILWAY COMPANY V. WILLIAM K. 


ae 


Fox, ADMINISTRATOR. 


FILED NovEeMBER 17,1898. No. 10092. 


Revivor of Action: Res JupicaTa. When a revivor of an action 


is sought by conditional order, the hearing in pursuance thereof 
is the proper occasion to try the right of the successor in whose 
name revivor is attempted. By the absolute order that matter 
becomes res judicata and cannot be retried with the case on its 
merits. 


: SERVICE OF ProcEss: ATTORNEY OF RECORD. Service of a 
conditional order of revivor must be in the same manner as a 
summons, and it seems that service upon the attorney of record 
is insufficient unless a summons may be so served. 


3. Appearance: AUTHORITY OF ATTORNEY. The authority of an at- 


» 


6. 


torney who actually enters an appearance will be presumed to 
justify him in so doing. 


. Revivor: WAIVER OF Process. A failure to serve a conditional or- 


der of revivor goes only to the jurisdiction of the person, and 
is waived by a voluntary general appearance. 


: New Party: PLEApInG. When a cause has been revived 
by conditional order duly made absolute, it is not essential that 
amended or supplemental pleadings be filed alleging the capacity 
of the new party, as such averments would not be traversable 
and the fact already appears of record. 


: $ . For the same reason it is proper to refuse 
the adverse party leave by supplemental pleadings to tender an 
issue based on the matter of revivor. 


7. Comparative Negligence: Instructions. The doctrine of compara- - 


tive negligence has no place in the jurisprudence of this state. 
It is therefore error to instruct the jury that plaintiff may re- 
cover, although guilty of contributory negligence, provided the 
negligence of defendant was gross and that of plaintiff slight 
in comparison. 


8. Conflicting Instructions. A positive misstatement of the law in 


i=) 


an instruction is not cured by a further correct statement in 
conflict with the first. : 


. Expert Testimony: COMPETENCY. Expert testimony is incompetent 


where the subject of inquiry is of such a character as to be 
within the knowledge of men of common education and experi- 
ence and to call for no special skill, knowledge, or experience. 
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: IfyporHETicAL QuEsTIons. A hypothetical question should 
not be permitted when it only in part calls for the exercise of 
special skill or knowledge, and for the rest asks the witness to 
base his opinion on matters within the ordinary experience of 
men. 


ERROR from the district court of Cass county. Tried 
below before Ramsny, J. Reversed. 


B. P. Waggener, James W. Orr, A. N. Sullivan, and C.N. 
Polk, for plaintiff in error. 


Matthew Gering, contra. 


IRVINE, C. 

This is an action against the Missouri Pacific Railway 
Company to recover damages for the death of Amos 
Thompson, alleged to have been caused by the negli- 
gence of defendant. The case was in this court once be- 
fore, and a judgment for the defendant was reversed, 
(Thompson v. Missouri P. R. Co., 51 Neb. 527.) A second 
trial resulted in a judgment for the plaintiff, and the de- 
fendant this time seeks a reversal. 

Between the two trials the widow of the deceased, who, 
as administratrix, brought the action, remarried, and her 
powers as administratrix ceasing from that fact, Fox 
seems to have been appointed as her successor. On Fox’s 
application a conditional order of revivor was entered, 
which in due time was made absolute. No amendment 
of the petition was made, nor was a supplemental peti- 
tion filed, and the case was tried on the original petition, 
which avers that Mrs. Thompson is the personal repre- 
sentative and that she sues as such. This course of pro- 
ceeding gives rise to certain assignments of error which, 
as they present questions in limine, should be disposed of 
before approaching the merits. 

The defendant sought leave to file a supplemental an- 
swer alleging the cessation of Mrs. Thompson’s powers 
as administratrix, and leave to do so was denied. It 
then, by objections to the evidence, sought to exclude 
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proof of Iox’s authority and to deny his right. Under 
our system of practice, where a party dies or his author- 
ity as a representative ceases, two methods of revivor 
co-exist. A conditional order of revivor may issue and be 
served and the order made final, unless cause be shown 
against it, or the court may substitute the new party and 
supplemental pleadings may be filed and summons 
served. (Fow v. Abbott, 12 Neb. 328; Rakes v. Brown, 34 
Neb. 312.) If the former method be pursued, the proper 
method of traversing the claim of the person in whose 
name revivor is attempted is by showing cause against 
the absolute order. An issue is thus tendered, and if 
the court make the order absolute, that order becomes 
res judicata as to the right of the person named to pro- 
ceed with the action, and the issue cannot be-again made 
and tried with the main case. (Mendria v. Rieman, 6 Neb. 
516.) 
. It is asserted, however, that there was here no proper 
service of the conditional order. The manner of service 
does not appear, unless by imference. The conditional 
order bears an indorsement of acceptance of service by 
A. N. Sullivan, attorney for defendant, reserving the 
right to interpose any objections to the manner of serv- 
ice. The conditional order should be served in the same 
manner as a summons. (Code of Civil Procedure, sec. 
461.) It would seem, therefore, that service upon the 
attorney of record in the cause would be insufficient. 
But no one can doubt that an attorney may be author- 
ized to enter a voluntary appearance for his client, and 
the authority of an attorney at law to appear, where 
he has actually done so, is presumed. After the abso- 
lute order was entered the defendant filed a motion en- 
_titled in the name of I’ox as plaintiff and so recognized 
the validity of the order. The defect, if there were one, 
went only to the jurisdiction of the person of the defend- 
ant, and was cured by a general appearance without ob- 
jection. The supplemental answer set up only a fact 
already determined by the order of revivor, and one no 
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longer issuable. While it would perhaps have been 
proper to have filed a supplemental petition showing on 
its face the change in plaintiffs, that fact appeared of 
record already, it was no longer traversable, and it was 
not necessary to do so. While the proof made of Iox’s 
appointment was of a fact not in issue and was hence 
irrelevant, it could not possibly have been prejudicial to 
defendant. 

The salient facts of the case appear in the former opin- 
ion and will not be repeated. The court gave the follow- 
ing instruction: “You are instructed that to entitle the © 
plaintiff to recover the jury must believe from the evi- 
dence that the injury and death complained of was oc- 
casioned by the carelessness or negligence of defendant 
or its servants, in the manner charged in the petition. 
And if the jury believe from the evidence that the de- 
ceased was guilty of negligence, contributing to the in- 
jury, then to entitle plaintiff to recover the jury must 
further believe from the evidence that the negligence of 
defendant was gross, and that of the deceased was but 
slight in comparison with each other; and if the jury be- 
lieve from the evidence that the negligent conduct of the 
deceased contributed as much, or nearly as much, to pro- 
duce the injury and death as that of defendant, or that 
he was not at the time exercising ordinary care, then the 
plaintiff cannot recover, and the jury should find for the 
defendant.” This was a plain proposition to the jury, as 
the law of this state, of the doctrine of comparative nev- 
ligence. The instruction appears in Sackett on Instruc- 
tions with a citation of a case in Illinois as its authority. 
Such a doctrine once prevailed there, but it has been dis- 
carded. It never found any place in the jurisprudence 
of Nebraska, as appears from an inspection of the numer- 
ous negligence cases. Indeed, its correctness has been 
not only inferentially but directly denied. (Village of 
Culbertson v. Holliday, 50 Neb. 229; City of Friend v. Bur- 
Icigh, 53 Neb. 674.) 

It is argued that the instruction was not prejudically 
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erroneous, because of its last portion, which states that. 
there can be no recovery if plaintiff did not exercise or- 
dinary care. The answer is that the mischief had al- 
ready been accomplished by the earlier statement that 
there could be a recovery in spite of contributory negli- 
gence, if the negligence of the defendant was gross and 
that of plaintiff slight in comparison therewith. Thus 
the jury was set to examining, not the existence of negti- 
gence, but the comparative degrees thereof. An inac- 
curacy or incomplete statement in a charge may be cured 
by further correct and supplementary statements; but an 
absolute misstatement of the law cannot be cured by a 
subsequent correct statement conflicting therewith. The 
doctrine is familiar. 

By a recurrence to the former opinion it will be seen 
that a question of fact was presented by reason of cer- 
tain proof of the undue projection of a bolt from the end 
of a car and certain bruises on the body of the deceased. 
It was then thought that there was sufficient evidence tu 
go to the jury on the theory that this was a negligent 
construction of the car and the proximate cause of the 
injury. Apparently to establish the latter fact certain 
hypothetical questions were asked medical witnesses, of 
which the following is a type: “Assuming that a man 
about thirty-four years of age, engaged as a brakeman on 
a railway train, entered between two cars for the pur- 
pose of making a coupling, upon the end of which there 
appeared to be a stake pocket, being a piece of iron about 
three or four inches long by three inches wide, and 
_ around which there was an iron groove and a band of 
iron and adjacent to that a bolt protruded beyond the 
nut, which has a flat surface and is about an inch in di- 
ameter; that upon the body of the man was found a spot 
the size of a silver dollar, discolored, dark, and still sus- 
ceptible to pressure by manipulation,—which one of 
these two instruments, that is, the stake pocket or the 
bolt, could produce the wound I have described?” TEx- 
pert testimony is incompetent where the subject of in- 
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quiry is of such a character as to be within the knowl- 
edge of men of common education and experience and 
to eall for no special skill, knowledge, or experience. 
(Atchison, T. € 8S. F. R. Co. v. Lawlor, 40 Neb. 356.) Pos- 
sibly, though this we do not decide, the facts may have 
permitted an inference based on special medical infor- 
mation and experience as derived from the character of 
the wound, but if so, the inquiry should have been so re- 
stricted. As put, the question admitted, and chiefiy re- 
quired, an opinion based not on such grounds, but formed 
from the character of the attachments described and their 
location on the car. These were inferences to be drawn 
by the jury from the evidence relative thereto. They 
called for no medical skill or experience, and were not the 
subject of expert testimony. The question, so far as it 
called for an opinion based on these external physical 
facts, might be answered by any man of ordinary expe- 
rience as well as by a physician, and was therefore incom- 
petent. Attention is called to certain cases holding opin- 
‘ion evidence not prejudically erroneous, but they are not 
in point. Here an opinion was asked calling for one of 
the principal inferences to be drawn by the jury, and its 
effect may have been potent. It is very different from 
Chicago, R. I. & P. R. Co. v. Archer, 46 Neb. 907, where the 
objectionable hypotheses were followed in the question 
by their own answer, and the opinion of the witness, so 
far as based on those hypotheses, was thereby eliminated. 

The remaining assignments of error relate for the most 
part to matters covered directly or impliedly in the 
former opinion. It will be unnecessary to notice them in 
detail. That opinion should be a sufficient guide so far 
as the evidence on a further trial renders the discussion 
applicable. 

REVERSED AND REMANDED. 
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WILLIAM A. WEBB v. JULIUS THIELE. 
FInep NovEMBER 17,1898. No. 8462. 


1. Adverse Possession: EVIDENCE: QUESTION FOR JuRY. On an issue 
of adverse possession, where the proof tends to show a continu- 
ous exclusive possession for the statutory period by acts indicat- 
ing dominion over the land, the fact that there was proot of 
declarations of the occupant indicating that he did not at first 
claim ownership does not conclusively rebut the inference of a 
elaim of right derivable from his acts. The issue is for the jury. 


CONTINUITY oF PossSEssIon. The purchase, or attempted 
purchase, of an outstanding title by one in adverse possession is 
not alone sufficient to break the continuity of the possession or 
divest it of its adverse character. Especially is this so when the 
attempt to purchase is not made until after the expiration of 
the statutory period. 


Error from the district court of Cuming county. 
Tried below before Norris, J. Ieversed. 


McNish & Oleson, for plaintiff in error. 
Uriah Bruner and T. M. Franse, contra. 


IRVINE, C. 


This was an action in ejectment for certain land in 
Cuming county. The plaintiff prevailed, relying on a pa- 
per title. The defendant relied on adverse possession in 
himself and his grantors for much more than the stati- 
tory period. It is claimed by the plaintiff that the judg- 
ment must in any event be affirmed, because the verdict 
was the only one which the evidence would sustain; but 
we cannot accept that theory. The defendant introduced 
evidence tending to prove that his remote grantor had 
entered upon the land prior to 1872, and had remained 
in possession, cultivating it continuously, until 1887, 
when he removed to California; that it was then occupied 
by his tenants until his death. Thereafter his heirs con- 
veyed to one of their number and he later conveyed to 
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defendant, possession being continuous in this chain. As 
against this, plaintiff produced evidence tending to 
show, by the declarations of the original occupant, that 
he did not claim ownership, but as the land had not yet 
been sold by the United States, he entered upon it with 
the intention of retaining its use merely, and ultimately 
buying from whomsoever might acquire it. The nature 
of the occupancy was such as to justify an inference of 
a claim of right; it was by acts of dominion. The leas- 
ing of the land in 1887 was certainly an act indicating 
such a claim. Whether his declarations were of such a 
character as to rebut the inference derivable from his 
other acts was a question of fact properly left to the 
jury. 

In submitting the issue so made to the jury an error 
was committed. There was evidence, objected to, but 
the admissibility of which we need not now consider, 
tending to show that in 1887 a son of the first occupant . 
approached the plaintiff with an offer to buy the land 
for his father, and there was evidence tending to show 
agency on the part of the son. This, accompanied by the 
evidence of the former declarations of the father as to 
his purpose, was material, as tending to show that the 
occupancy was not under a claim of right. The court 
gave an undue effect, however, to this evidence by the 
following instruction: “The court instructs the jury that 
any attempt on the part of the person in possession of 
land upon which he has entered without any title, and 
who claims adversely to the owner thereof, to negotiate 
with the owner thereof for the purchase of the same, is 
a recognition of the owner’s title thereto, and such per- 
son’s possession is not adverse to the real owner of the 
land; and if you find that William Bartley, under and 
through whom the defendant claims to have title, ne- 
gotiated with the plaintiff for the purchase of the land 
in controversy, in 1887, you will find for the plaintiff.” 
This court has held that the purchase, or attempted pur- 
chase, of an outstanding title by one in adverse posses- 
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sion, and before the expiration of the statutory period, 
is not alone sufficient to divest the possession of its ad- 
verse character. (Oldig v. Fisk, 53 Neb. 156.) The in- 
struction quoted made the mere attempt to negotiate 
for a purchase have that effect. In the case cited there 
was a dissenting opinion by Commissioner RAGAN, but 
in that it was recognized that such an attempt, made 
after the bar of the statute had become complete, could 
not divest the title created by the past adverse occu- 
pancy. In this case the title passed from the govern- 
ment in 1872, and if the possession was adverse at all 
the statute began to run that early, and title was com- 
plete before the offer te purchase in evidence. As the 
judgment must be reversed for the error indicated it is 
unnecessary at present to review the other assignments 
of error, which relate to matters, some settled by recent 
decisions of the court and some which may not recur. 


REVERSED AND REMANDED. 


Nye & SCHNEIDER COMPANY V. SYLVESTER 8S. SNYDER. 
Titep NovEWBER 17, 1898. No. 8386. 


1. Trial: MisconpucT oF Juror: Review. When there is misconduct 
on the part of a juror during the trial, attention should be called 
thereto at the first opportunity. If the deteated party knew 
thereof at the time the event occurred, he may not with such 
knowledge await the result of the trial, and when defeated be 
heard for the first time to complain in his motion for a new trial. 


2. Assignments of Error: RuLINGs on EVIDENCE. An assignment of 
error directed to a group of rulings on a certain class of evidence 
raises only the question of the admissibility of such evidence 
as a whole. It presents no question peculiar to one ruling of 
the group. 


3. Sale of Cement: Breach oF WARRANTY: ELEMENTS oF DAMAGE. 
Cement was sold to the plaintiff for use in plastering a dwelling, 
and with a warranty of fitness for that purpose. J/eld, ‘That 
expense incurred in cleaning floors marred by the falling of the 
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plaster, expense of removing door and window casings prepara- 
tory to replastering, expense of replastering and replacing cas- 
ings, and loss of use of the house caused by these operations, 
were elements of damage which should have been in the con- 
templation of the parties at the time they made the contract as 
the probable consequence of the breach of warranty. 


4. : 5 . When the plaintiff found the plastering 
was falling, he attempted to remedy the defect by patching it 
where obviously defective. There was no proof that at the time 
he did so the necessity of replastering was evident. Ifcld, That 
plaintiff might recover the reasonable cost of the patching. 


5. Instructions: REprEriTions. It is not error to refuse an instruction 
the substance of which has been already given. 


6. Sale of Cement: DEFENSE TO ACTION FoR BREACH oF WARRANTY. 
In the case above stated, Re/d, that unskillfulness in the manner 
of applying the cement was no defense, if the manner employed 
was one adopted from instructions furnished by the defendant 
himself. 


7. Assignments of Error: ASSESSMENT OF DAMAGES. Error in the as- 
sessinent of the amount of recovery is not presented, in an action 
based on contract, by an assignment that the verdict is not sus- 
tained by the evidence. 


Error from the district court of Adams county. Tried 
below before BEALL, J. Affirmed. 


The facts are stated by the commissioner. 


Batty, Dingan & Burton, for plaintiff in error: 


Where the misconduct of a juror is of such a nature 
that prejudice might have resulted from it, a presump- 
tion of prejudice arises, which, unless rebutted by the 
successful party, will require the granting of a new trial. 
(2 Thompson, Trials 1981; Johnson v. Root, 2 Clif. [U. 8.] 
108; Nesmith v. Clinton Fire Ins. Co., 8 Abb. Pr. [N. Y.; 
141.) 

It was the duty of the buyer to make all reasonable 
exertions to render the injury as light as possible, after 
he discovered the defects in the cement. (Omaha Coal, 
Coke & Lime Co. v. Fay, 87 Neb. 68; Uhlig v. Barnum, 43 
Neb. 595.) 

Warranty is a question of intent and not of express 
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words. (Kankakee Stone & Lime Co. v. Ugrow, 36 Nl. App. 
448; Torkelson v. Jorgenson, 28 Minn. 383; Horner v. Park- 
hurst, 17 Atl, Rep. [Md.] 1027; White v. Stelloh, 43 N. W. 
Rep. [Wis.] 99; Richey v. Daemieke, 86 Mich. 647; I’iyge 
v. Hill, 61 Ta. 430.) 

A representation that a material for a certain purpose 
is as good as any other material in the market for the 
same purpose constitutes an express warranty. (Au/tman 
v. Weber, 28 Tl. App. 91.) 

Express warranties need not assume any particular 
form of expression; nor is any particular word neces- 
sary to indicate the intention to warrant. (Tiedeman, 
Sales sec. 193; Warren v. Philadelphia Coal Co., 83 Pa. St. 
440; Henshaw v. Robins, 9 Met. [Mass.] 88; Cullanan v. 
Brown, 31 Ta. 333.) 

An implied warranty can only arise where there is no 
express warranty; hence an express warranty will ai- 
ways exclude an implied warranty. (Tiedeman, Sales 
sec. 182; MeGraw v. Fletcher, 35 Mich. 104; Jackson r. 
Langston, 61 Ga. 392; 10 Am. & Eng. Ency. Law p. 130; 
Story, Sates sec. 358.) 


M.A. Hartigan, contra. 


IRVINE, C. 


Sylvester 8. Snyder purchased from the Nye & Schnei- 
der Company certain material known as “Ivory Cement,” 
wherewith he plastered a dwelling in course of erection 
for his own use. The result being unsatisfactory, he 
brought this action against the Nye & Schneider Com- 
pany to recover damages. In one count of his petition 
he averred a warranty that the material was suitable, 
fit, and especially adapted to the plastering of said house, 
charged as a breach that the material was unfit and un- 
suitable and that the plastering soon fell from the ceil- 
ings and walls, and claimed certain consequential dam- 
ages. Another count was for slander of title, alleging a 
malicious filing of a mechanic’s Hien for the price of the 
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cement. As the matter of the second count was not sub- 
mitted to the jury it may be disregarded. On the issues 
tendered by the first count there was a verdict for the 
plaintiff for $400. The defendant brings the case to this 
court. 

The first assignment of error is that the district court 
erred in refusing a new trial because of the misconduct 
of a juror. On the motion for a new trial it was asserted 
that during the trial, when a sample of plastering was 
submitted to the inspection of the jury, one juror refused 
to examine it, saying: “I have thumped plastering be- 
fore, and that is not Snyder’s house anyway.” There is 
a conflict in the evidence as to what was actually said; 
further, if the remark was made as charged, it is ques- 
tionable whether it permitted an inference of prejudice 

-against the defendant. But aside from these considera- 
tions the assignment of error is not well taken. The evi- 
dence in support of the charge is in an affidavit made by 
defendant’s manager at Hastings, who was present at 
the trial and who says that he heard the remark and ob- 
served the juror. Where there is misconduct of a juror 
during the trial, observed by or known to the party com- 
plaining, it must be called to the attention of the court 
at the first opportunity. A party will not be permitted, 
knowing of such misconduct, to remain silent, speculate 
upon a favorable verdict, and, if defeated, for the first 
time call the attention of the court to the misconduct by 
a motion for a new trial. (Scott v. Waldeck, 12 Neb. 5; 
Peterson v. Skjelver, 48 Neb. 663.) 

Certain assignments of error relate to rulings admit- 
ting evidence. These assignments are very general, each 
relating to a group of rulings on a certain class of evi- 
dence. Each assignment presents, therefore, only the 
question of the general admissibility of evidence of the 
class embraced within the group. No single ruling is 
specified so as to permit inquiry into questions peculiar 
to that ruling. The evidence tended to show that the 
plastering began to fall off soon after plaintiff took up 
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his abode in the house. It marred the floors, and for a 
certain time deprived him of the use of at least a portion 
of the house. Plaintiff caused patches to be applied in 
places, but finally found the general character of the 
plastering to be such that it would be necessary to re- 
plaster the whole house. To do so the removal of the 
door and window cases and their resetting would be nec- 
essary. The evidence objected to related to the amount 
of damages arising from such facts. The rule in Hadley 
v. Baxendale, 9 Exch. [Eng.] 341, applies. Of course the 
ordinary rule of damages would give the plaintiff such 
sum as would place the house in the condition it would 
have been in had the warranty been true. To reach this 
sum the cost of replastering, of taking down the casings 
to permit replastering, and replacing them, and the cost 
of refinishing the floors, would be pertinent inquiries. 
But in such a case as this the specific rule above stated 
does not satisfy the more general rule that for a breach 
of contract the plaintiff may recover all damages natur- 
ally arising from the breach and all that may reasonably 
be supposed to have been in the contemplation of the 
parties as the probable consequence of a breach. The 
defendant knew the purpose for which the cement was 
bought, and must be held to have anticipated that, 
should it prove unfit, the plaintiff would be deprived of 
the occupancy of the house while it was being restored. 

The case is not so clear as to the cost of patching the 
walls. If the house should have been entirely replas- 
tered, this patching was not an effort appropriate, as the 
event proved, to restore the damage. But the rule of 
avoidable consequences is a just rule for the defendant, 
and for his benefit, and is always applied with liberality 
to the plaintiff. The plaintiff would not be entitled to 
recover the cost of replastering if slight patching was 
all that the circumstances required. There is no proof 
that the patching was not a reasonable effort to lessen 
the damage in the light of circumstances at the time the 
effort was made. If so, then the plaintiff should not be 
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forbidden to recover for his reasonable efforts to lessen 
the injury, because facts occurring subsequently showed 
that such efforts were unavailing. The plaintiff in such 
cases does not always have to attempt at his own peril to 
lessen the injury. 

Complaint is made with regard to the instructions. 
In the motion for a new trial the following are the per- 
tinent assignments: “The court erred in refusing to give 
the instructions asked for by defendant marked A, B, 
C, D, E, F, G, 11, and 13.” “The court erred in modifying 
the instructions asked for by defendant marked 3, 4, and 
10.” “The court erred in giving the instructions asked 
for by plaintiff marked 1, 2, 3, 4, 5, and 6.” Under a fa- 
miliar rule of practice none of these assignments is of 
service beyond requiring an inquiry whether the ruling 
of the court with regard to any one instruction in each 
group was correct. 

Of the instructions refused it is sufficient to say that 
one or more of them had already in substance been given, 
and it was not error to refuse to repeat the same princi- 
ple of law in varying phraseology. 

Of the group of instructions which were modified we 
quote the third: “The court instructs the jury that if 
from the evidence you believe that the plaintiff relied 
upon the knowledge and skill of the contractor employed 
by plaintiff to prepare, use, and apply said ivory cement 
in question to the walls of plaintiff’s residence, and that 
the injury complained of was caused by the unskillful 
use, preparation, and application of the cement in ques- 
tion by plaintiff’s agents or employés, then you must 
find for the defendant.” Modified by adding: “Unless 
you find they followed the instructions in preparing and 
putting on same.” This modification was certainly cor- 
rect. Defendant furnished with the cement printed in- 
structions as to its use. If the defendant itself directed 
the manner of use, the fact that the manner designated 
was improper or unskillful would be no defense. There 
was evidence tending to show that the instructions had 
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not been in all respects followed, but this did not affect 
the correctness of the rule stated. 

Of the instructions given the fourth, after reciting in 
terms the rule in Hadley v. Baxendale, proceeded: “If you 
find from the evidence in this action that the defendant 
knew the purpose for which this cement sold to the plain- 
tiff was to be used, and warranted the same to be good 
cement, suitable for the purpose for which they knew it 
was to be used, and you further find from the evidence 
that the cement in question was not good cement, and 
was not suitable for the purpose to which the defendant 
knew it was to be put, then your verdict should be for 
plaintiff, and you will determine from the evidence what 
damage the plaintiff has sustained and allow him by 
your verdict such amount as the evidence shows the 
damage so sustained, bearing in mind that the plaintiff 
is entitled to recover in that event such damages as may 
be reasonably supposed to have been contemplated by 
the plaintiff and defendant at the time the cement in 
question was sold, as appears from the evidence and 
pleadings in the action.” This instruction was some- 
what turgid and possibly redundant, but it stated in cor- 
rect terms the true general rule of damages, and further 
instructions made a more specific application thereof. 
In that way the defects, for which a somewhat similar 
instruction in Omaha Coal Coke & Lime Co. v. Fay, 37 Neb 
68, was held bad, were supplied. 

It is argued that the verdict is not sustained by the 
evidence. It is said on this point that there was no 
proof that the material was defective. It is unques- 
tioned that the finished work was so bad as to be worse 
than worthless. Either the material or the workmanship 
must have been bad. Ives ipsa loquitur. There was evi- 
dence tending to prove that the defect was in the work- 
manship, and the writer, speaking for himself alone, has 
no hesitation in saying that, so far as can be gathered 
from the record, that seems the more probable theory. 
But the proof on that point was not of such a character 
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that we can say that there was no room left for a reason- 
able difference of opinion, and we cannot disturb the 
verdict. 

Finally it is argued that the verdict was excessive. 
The argument is advanced under the assignment of in- 
sufficiency of the evidence. The action being based on 
contract, this assignment is not proper for raising the 
question. (Riverside Coal Co. v. Holmes, 36 Neb. 858; 
Beavers v. Missouri P. R. Co., 47 Neb. T61; Wachsmuth ». 
Orient Ins. Co., 49 Neb. 590; Lummond v. Hdwards, 56 


Neb. 631.) 
AFFIRMED. 


City oF LINCOLN V. CATHERINE O’BRIEN. 
Fitep NOVEMBER 17,1898. No. 9756. 


1. Municipal Corporations: DEFECTIVE SIDEWALKS: LIABILITY oF CITY. 
A city charged with the duty of maintaining streets and side- 
walks is liable for injuries sustained by travelers, exercising 
ordinary care, who are injured by the city’s negligent failure to 
perform that duty. 


: : Duty oF PRoPERTY OwNERS. The provision 
in Compiled Statutes, chapter 13a, section 67, subdivision 6, 
whereby it is made the duty of real estate owners and oceupants 
to keep sidewalks in repair, and making them liable for injuries 
caused by defective sidewalks, does not relieve the city from that 
duty and consequent responsibility. 


. The various charter provisions of cities of 
the first class having more than 25,000 inhabitants, with regard 
to the maintenance of sidewalks, construed as imposing a direct 
liability upon the municipality for injuries from defective walks, 


3. 


Claim Against City for Damages: STATEMENT FILED wITH CiTy 
CLERK: DESCRIPTION OF PLACE oF INJURY. Compiled Statutes, 
chapter 18a, section 36, requiring that to maintain an action 
against a city for an unliquidated claim the party must file in 
the office of the city clerk, within three months from the time 
the right of action accrues, a statement giving, among other 
things, the place of the injury, requires that the statement must 
describe the place with such certainty that from the description 
and inquiries suggested thereby, the place may with reasonable 
diligence be identified. 


oS 
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. A notice under that section stated that the 
plaintiff was passing over the sidewalk on the north side of Q 
street between Eighteenth and Twentieth streets, and “stepped 
into a hole in the sidewalk, which was in a bad state of repair.” 
Although a space of two city blocks was described, held, that the 
notice was good, as it stated that the sidewalk was in bad re- 
pair, and that plaintiff stepped through a hole therein, there 
being no proof that such conditions existed at more than one 
spot in the space described. No presumption of negligence at 
other places can be indulged to relieve the city from liability. 


Error from the district court of Lancaster county. 
Tried below before Hath, J. Affirmed. 


The facts are stated in the opinion. 


Joseph R. Webster and John P. Maule, for plaintiff in 
error: 


The city charter, as amended in 1889, makes the lot 
owner liable primarily and casts obligation on him to 
keep the walk in repair, and thereby relieves the city of 
liability. (Arkadelphia v. Windham, 49 Ark. 189; Winbig- 
ler v. City of Los Angeles, 45 Cal. 36; Young v. Charleston, 
20 S. Car. 116; City of Detroit v. Blackeby, 21 Mich. 84; 
Pray v. Jersey City, 32 N. J. Law 394; French v. City of 
Boston, 129 Mass. 592; City of Marquette v. Cleary, 37 Mich. 
296; organ v. City of Hallowell, 57 Me. 375; Jones v. City 
of New IHaven, 34 Conn. 13; Herison v. City of New Haven, 
37 Conn. 475; McCutcheon v. Village of Homer, 43 Mich. 
4838; City of Detroit v. Putnam, 45 Mich. 265.) 

No claim complying with the statute, imposed as a 
condition precedent to a cause of action, was filed with 
the city clerk and no action will lie. (City of Lincoln v. 
Grant, 38 Neb. 369; City of Lincoln v. Finkle, 41 Neb. 575; 
City of Denver v. Saulcey, 38 Pac. Rep. [Colo.] 1098.) 

Giving notice in the form and manner prescribed is a 
condition precedent without which plaintiff may not 
maintain his action. (Reining v. City of Buffalo, 102 N. Y. 
308; Wentworth v. Town of Summit, 60 Wis. 281; Gay v. 
City of Cambridge, 128 Mass. 387; Plum v. City of Fond 
du Lac, 51 Wis. 353,) 
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N.C. Abbott, also for plaintiff in error. 


Mockett € Polk and R. D. Stearns, contra: 


A.city cannot abandon its duty to keep sidewalks in 
repair. (Davis v. City of Omaha, 47 Neb. 842; City of 
Lincoln v. Smith, 28 Neb. 762; City of Chadron v. Glover, 
43 Neb. 732; City of Lincoln v. Calvert, 39 Neb. 305; City 
of Aurora v. Cow, 43 Neb. 727.) 

The duty of a city to keep its streets in repair extends 
to sidewalks, and it is liable for negligence in failing tuo 
perform that duty. (Burns v. City of Toronto, 42 U. C. Q. 
B. 560; Hutton v. Town of Windsor, 34 U. ©. Q. B. 
487; Ray v. Village of Pctrolia, 24 U. C. C. P. 420; Bacon 
v. City of Boston, 3 Cush. [Mass.] 174; City of Lowell 
v. Spaulding, 4 Cush. [Mass.] 277; Drake v. City of 
Lowell, 18 Met. [Mass.] 292; Hart v. City of Brooklyn, 
36 Barb. [N. Y.] 226; Kirby v. Boylston Afarket Ass’n, 14 
Gray [Mass.] 249; Manchester v. City of Hartford, 30 Conn. 
118; Hubbard v. City of Concord, 35 N. H. 54; Springfield 
Milling Co. v. Lane County, 5 Ore. 265; Mayor v. Furze, 3 
Hill [N. Y.] 612; City of Chicayo v. O’Brien, 111 Ill. 582; 
Studley v. City of Oshkosh, 45 Wis. 380; Purnell v. City of 
St. Paul, 20 Minn. 117; Village of Warren v. Wright, 3 Tl. 
App. 602; City of Chicago v. Lauglass, 66 Ill. 361; City of 
Chicago v. Crooker, 2 Ill. App. 279; City of Atlanta v. Per- 
due, 538 Ga. 607; City of Chicago v. McCarthy, 75 Ill. 602; 
Moore v. City of Minneapolis, 19 Minn. 300; Market v. City 
of St. Louis, 56 Mo. 189; Barnes v. Town of Newton, 46 Ta. 
567; Higert v. City of Greencastle, 48 Ind. 574; Boucher v. 
City of New Haven, 40 Conn. 456; Phelps v. Hawley, 52 
N. Y¥. 238; Hurford v. City of Omaha, 4 Neb. 336; Blake v. 
Portsmouth & C. R. Co., 39 N. H. 485; Inhabitants of Veazie 
vo. Inhabitants of China, 50 Me. 518; Steines v. Franklin 
County, 48 Mo. 167; Wilson v Mayor, 43 Am. Dec. [N. Y.} 
719; City of Rochester v. Campbell, 123 N. Y. 4035.) 

The neglect of an abutting owner to keep the sidewalk 
in repair, and to keep. it free from snow and ice ag re- 
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quired by law, does not render him liable to a party in- 
jured, or to the city itself, unless such owner himself 
caused the defect. (City of Rochester v. Campbell, 25 N. KE. 
Rep. [N. Y.] 9387; Russell v. Village of Canastota, 98 N. Y. 
496; Heency v. Sprague, 11 R. 1. 456; Flynn v. Canton Co, 
40 Md. 312; Will v. City of Fond du Lac, 56 Wis. 242; 
Knupfle v. Knickerbocker Ice Co., 84 N. Y. 488; Hustace v. 
Jahns, 88 Cal. 3; Weller v. McCormick, 47 N. J. Law 397; 
City of Keokuk v. District of Keokuk, 53 Ia. 352; State v. 
Gorham, 37 Me. 457.) 

The charter devolves upon the city the custody of and 
power and control over streets usually devolved upou 
municipal corporations. This necessarily creates the ob- 
ligation to keep the same in repair and the liability for 
injuries caused by neglect of that duty. (City of St. Paul 
v. Seitz, 3 Minn. 205; Shartle v. Minneapolis, 17 Minn. 284; 
Purnell v. City of St. Paul, 20 Minn. 117; City of Chicayo 
v. Robbins, 2 Black [U. S.] 422; Inhabitants of Westfield 
v. Mayo, 122 Mass. 100; City of Boston v. Worthington, 10 
Gray [Mass.] 496; City of Lowell v. Short, 4 Cush. [Mass.] 
275; Inhabitants of Milford v. Holbrook, 9 Allen [Mass.] 
17; Inhabitants of West Boylston v. Mason, 102 Mass. 341; 
City of Norwich v. Breed, 30 Conn. 5835; Inhubitunts of 
Veazie v. Penobscot I. Co., 49 Me. 119.) 

When the charter of a city gives it the power to cause 
sidewalks to be kept in repair and makes adequate pro- 
vision for so doing, the exercise of the power follows as 
a duty. In such case, the city is liable for actionable 
defects in sidewalks, although the charter requires the 
lot owner to build the sidewalks and imposes a penalty 
for his failure in this regard. The abutting owner is not 
bound to keep the sidewalk in repair, unless by virtue of 
the requirement of a statute, and is not responsible to 
travelers or to the city for defects therein not caused by 
himself. (Afoore v. Gadsden, 98 N. Y.12; Wenelick v. Me- 
Cotter, 87 N. Y. 127; State v. Gorham, 37 Me. 451; City of 
Philadelphia v, Smith, 16 Atl. Rep. [Pa.] 493; City of 
Bloomington v, Bay, 42 Tl: 503; Browning v. City of Spring- 
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field, 17 Ill. 148; City of Joliet v. Verley, 35 Tl. 58; Toutloff 
v. City of Green Bay, 65 N. W. Rep. [Wis.] 168.) 

The duty to construct and maintain sidewalks being 
in the nature of a tax is one that is owing only to the 
city, just as the duty to pay taxes for local improve- 
ments imposed in any other way. It is not, and from 
its very nature cannot be, a duty owing third persons. 
(Noonan v. City of Stilleater, 7 Am. & Eng. Corp. Cases 
[Minn.] 17; Commissioners v. City of Topeka, 39 Kan. 197; 
Norton v. City of St. Louis, 97 Mo. 587; Taylor v. Lake 8. 
& M.S. R. Co., 45 Mich. 74.) 

The statement filed with the city clerk sufficiently de- 
scribed the premises where the injury occurred. (Wall 
v. Town of Highland, 39 N. W. Rep. [Wis.] 560; Fopper v. 
Town of Wheatland, 18 N. W. Rep. [Wis.] 514; Delger v. 
City of St. Paul, 14 Fed. Rep. 567; Salladay v. Town of 
Dodgeville, 55 N. W. Rep. [Wis.] 696; Laird v. Town of 
Otsego, 62 N. W. Rep. [Wis.] 1042; Fassett v. Town of 
Roxbury, 55 Vt. 552; Fortin v. Inhabitants of Lasthampton, 
8 N. E. Rep. [Mass.] 328.) 


IRVINE, C. 


This action was by Catherine O’Brien against the city 
of Lincoln to recover for personal injuries by her sus- 
tained by reason of a defective sidewalk. She had a ver- 
dict and judgment, which the city seeks to avoid. The 
record distinctly presents two, and only two, questions: 
First, is a city of the class to which Lincoln belongs lia- 
ble in any event to one who suffers an injury from a de- 
fect in the sidewalk? Secondly, was the notice served 
upon the city before bringing suit sufficient in its descrip- 
tion of the place where the injury occurred? 

The general duty of municipal corporations to main- 
tain their streets, including the sidewalk space, in a rea- 
sonably safe condition for public travel, and their con- 
sequent liability for a negligent failure to perform that 
duty has been often asserted. Among the more recent 
cases declaring the rule are: City of Lincoln v. Smith, 28 
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Neb. 762; City of Lincoln v. Calvert, 39 Neb. 305; City of 
Aurora v. Cox, 48 Neb. 727; City of Chadron v. Glover, 43 
Neb. 732. The existence of this general rule is conceded, 
but it is asserted that it does not apply to the class of 
cities to which Lincoln belongs, and so far as concerns 
sidewalks, because the so-called charter, or act incor- 
porating such cities, casts in express terms the duty of 
maintaining sidewalks upon the owners of abutting real 
estate, and so, by implication at least, relieves the city 
from that duty. The question is therefore wholly one 
of statutory construction, and cases from other states 
are of little assistance in solving it. Lincoln is, and in 
1894, when the injury to plaintiff occurred, was, a city 
of the first class containing more than 25,000 inhabit- 
ants, and governed by chapter 13a, Compiled Statutes. 
The following provisions of that chapter are pertinent: 

“Sec. 34. The mayor and council shall have the care, 
supervision and control of all public highways, bridges, 
streets, alleys, public squares and commons within the 
city, and shall cause the same to be kept open and in 
repair and free from nuisances.” 

“Sec. 31. The street commissioner * * * shall, 
subject to the orders of the mayor, have general charge, 
direction and control of all work in the streets, side- 
walks, * * * except matters in charge of the civil 
engineer,” etc. 

Sec. 67, subdiv. 6. “The council shall have power to 
set aside a space designated as the sidewalk space, on 
each side of all streets and avenues, for sidewalks and 
the planting of trees and grass, and may require and 
regulate the planting and protecting of trees and grass, 
and the construction of sidewalks in such space. Such 
space shall extend from lot line to curb. Whenever any 
street or avenue shall have been brought to the estab- 
lished grade or permanently improved, the council shall 
require the owners of the real estate adjacent thereto, 
to bring the sidewalk space along or in front of such real 
estate to the established grade, and to lay a sidewalk 
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thereon of such width and materials as the council may 
determine; and in case any such property owner shall 
refuse and neglect to cause such grading to be done or 
sidewalk constructed within thirty days after being no- 
tified in the manner prescribed by ordinance, the coun- 
cil may order said grading to be done and said sidewalk 
constructed, and assess the cost thereof against the real 
estate in front of which the said work was done. When- 
ever any street or avenue shall have been brought to 
the established grade or permanently improved, the 
council may require the owners of the real estate adja- 
cent thereto to bring the sidewalk space along or in front 
of such real estate to the established grade, and to lay 
a sidewalk thereon of such width and suitable material 
placed in such space in said sidewalk space as the coun- 
_ cil may determine and shall have so ordered by proper 
ordinances. * * * And in case any such property 
owners shall refuse and neglect to cause such grading 
to be done or said sidewalk constructed within thirty 
days after being notified in the manner provided by ordi- 
nance, the council shall order said grading to be done 
and said sidewalks constructed in conformity with the 
ordinances regulating the same, and shall have power 
to take up and remove all walks not laid in conformity 
with such rules and regulations as may be prescribed. 
And said council shall, at the beginning of each munici- 
pal year, receive bids for the erection of all sidewalks 
hereinafter to be laid or relaid as provided herein, and 
shall award therefor a contract to the lowest bidder for 
the year, and said contractor shall be required to lay or 
relay all sidewalks as ordered by the said council in ac- 
cordance with the ordinances of said city, and the said 
contractor shall receive his pay for such work from the 
assessments against the real estate in front of which the 
said work was done; and that the cost of all such work, 
laying and relaying such walks in conformity with such 
ordinances, shall be assessed against the real estate in 
front of which the said work was done. And the city 
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treasurer of said city shall pay over to such contractor 
upon order of the council all assessments or special taxes 
against such real estate collected, together with the in- 
terest and penalty collected thereon, which shall in each 
case be full compensation to such contractor for any 
work so done under his said contract along and in front 
of any property upon which said assessment or tax shall 
have been collected. The council may by ordinance pro- 
vide for the laying of temporary sidewalks upon the 
natural surface of the ground upon streets not brought 
to the established grade, and in case of refusal or neg- 
lect of [any] property owner in front of or along the 
side of whose lot such sidewalk may be ordered to con- 
struct the same within thirty days after being served 
with notice in the manner prescribed by ordinance, the 
council may cause the same to be constructed, and as- 
sess the cost thereof on the property in front of which 
the same shall be laid. In case any property owner shal] 
refuse or neglect to repair the sidewalk adjacent to his 
property within two (2) days after being notified so to do 
in the manner prescribed by ordinance, the proper officer 
may cause said walk to be repaired, and shall report the 
cost thereof to the council, when the same may be as- 
sessed against such property. The cost of grading side- 
walk space, and the construction, replacement, or repair 
of sidewalks as herein provided, shall be assessed at a 
regular meeting of the council, by a resolution fixing the 
cost of such grading, construction, or repairs, along the 
lot adjacent thereto, as a special assessment thereon; 
and the amount charged against the same, with the vote 
thereon by yeas and nays, shall be spread at length upon 
the minutes. Notice of the time of holding such meeting, 
and the purpose for which it is held, shall be published 
once in some newspaper published and of general circu- 
lation in said city, at least five days before the same shall 
be held, or, in lieu thereof, personal service may be had 
upon the persons owning the property to be assessed. 
All such assessments shall be known as special sidewalk 
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assessments, and, with the cost of notice, shall be levied 
and collected as a separate tax, in addition to the taxes 
for general revenue purposes, subject to the saine penal- 
ties, and collected in like manner, as other city taxes, 
but such special assessments shall draw interest at one 
per cent per month. The same shall be certified by the 
city clerk and the city treasurer, who shall place the 
same on the tax list for the current year against such 
property. It is hereby made the duty of all-real estate 
owners and occupants to keep the sidewalk alongside or 
in front of the same in good repair and free from snow 
and ice, and other obstructions, and they shall be liable 
for all damages or injuries occasioned by reason of the 
defective condition of any such sidewalk.” 

It is upon the language of the last sentence of the 
last section quoted that the defendant bases its argu- 
ment, asserting that the duty cast upon the city is purely 
governmental, to enforce the primary duty of the owner 
or occupant of abutting real estate, and that conse- 
quently no liability rests upon it for a failure to dis- 
charge that duty. Without entering upon a detailed 
analysis of the several provisions we deem it sufficient 
to say that after a careful examination we are agreed 
that the purpose of the last provision of subdivision 6 
was not to relieve the city from the duty, and consequent 
responsibility, which would clearly follow, under the uni- 
form decisions of this court, from the sections quoted in 
the absence of the last provision. Whether the object 
was to assure a liability over from the owner or occu- 
pant to the city, or whether it was to add a liability on 
the part of the owner or occupant to the person injured, 
in addition to that attaching to the municipality, is a 
question not involved in this case. Certainly the object 
was one or the other, or both. There is no hint of an in- 
tention to relieve the city from a liability clearly implied 
from the preceding provisions. These cast upon the city 
the duty of maintaining the streets and sidewalks, cre- 
ate an officer to superintend the performance of that 

53 
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duty, and grant to the city ample power to perform the 
duty by requiring the owner to build or repair, and if 
he fail so to do, permitting the city itself to do the work 
and reimburse itself by local assessment. The duty is 
not solely a political duty, to wield the force of the state 
to compel the citizen to obey the law, but it is an admin- 
istrative duty, requiring the city to see that its sidewalks 
are properly maintained, but authorizing it to accom- 
plish that purpose by directly or indirectly exacting pay- 
ment of the expense from the property owner. There is 
nothing in the charter reasonably differentiating it from 
those under which this court has declared the general 
rule of the city’s liability. 

The other question presented is by no means free from 
doubt, but we think that too must be resolved in favor 
of the plaintiff. Section 36 of the act already citetl pro- 
vides: “To maintain an action against said city for any 
unliquidated claim it shall be necessary that the party 
file in the office of the city clerk, within three months 
from the time such right of action accrued, a statement 
giving full name and the time, place, nature, circum- 
‘stance, and cause of the injury or damage complained 
of.” It has been held that this is a reasonable exercise 
of legislative power, and that a compliance with the re- 
quirement must be alleged and proved in order to a re- 
covery. (City of Lincoln v. Grant, 38 Neb. 369; City of 
Lancoln v. Finkle, 41 Neb. 575.) This requires that the 
place of the injury be stated. In the notice served by 
plaintiff she states: “That on or about the 6th day of 
October, 1894, this affiant was passing on and over the 
sidewalk on the north side of Q between Eighteenth and 
Twentieth streets, in said city, in the evening of said day, 
and stepped into a hole in said sidewalk, which was in a 
bad state of repair.” It is to be inferred that it was the 
sidewalk and not the hole which plaintiff intended to 
say was in a bad state of repair,—a fact which, it will be 
seen, is of some importance. It is asserted that this 
statement is entirely insufficient, in that it designates 
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a space of two city blocks and does not lead to any more 
precise location. It is argued that one of the objects 
of the statute is to permit the city, on receiving notice, 
to avouch the proper land owner to defend the case, and 
that the statement must be sufficiently definite to permit 
the accomplishment of this object. In our own decis- 
ions and in those of other states where similar statutes 
exist it has always been said that the object is to advise 
the city promptly of the claim so as to afford an opportu- 
nity for investigation. It may be that where the prop- 
erty owner is liable over to the city, the other object also 
exists, and that a better statement of the purpose of the 
law is that it is to permit the city promptly to take any 
steps proper for its protection. However, there is no 
practical difference in the result. Whether the object 
be one or the other or both, it is clear that the statute re- 
quires a reasonably certain description of the place—such 
a description as, from its terms and from inquiries sug- 
gested thereby, will permit the officers of the city to iden- 
tify the place. On the other hand, no case here or else- 
where has required that such a notice describe the place 
with technical accuracy. As one court has said, it was 
never contemplated that one who has been injured must 
employ a surveyor to fix the precise spot where the in- 
jury occurred. In examining the rather numerous cases 
on the subject certain principles will be found to run 
through all. One is that it is sufficient, as above stated, 
if the place be so described that from that description 
it can be identified with reasonable diligence. Another 
is that the sufficiency of the notice is not to be deter- 
mined from its terms alone, but in the light of extemneous 
evidence of the situation and surroundings. 

In Fopper v. Town of Wheatland, 18 N. W. Rep. [Wis. } 
514, in that part of the notice fixing the place a consid- 
erable extent of road was described, but in describing 
the accident circumstances were stated which showed 
that it must have occurred at a particular spot along the 
course indicated, and this was held enough. 
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In Wall v. Town of Highland, 39 N. W. Rep. [Wis.] 560, 
the notice said the accident occurred on a bridge. It 
was in fact a culvert, but its place was quite definitely 
fixed and the notice was held good, although there was a 
bridge not far away. 

In Owen v. City of Fort Dodge, 67 N. W. Rep. [Ja.] 281, 
the notice was somewhat ambiguous, but showed that 
the accident was about the intersection of two streets. 
It also showed that it occurred on a plank crossing. The 
evidence on the trial showing that there was only one 
plank crossing at the intersection named, the notice was 
held good, although the corner may have been improp- 
erly described. 

In Laird v. Town of Otsego, 62 N. W. Rep. [Wis.] 1042, 
the description was uncertain in itself, naming an in- 
definite portion of a highway; but it afterwards de- 
scribed the obstruction causing the injury, and it was 
held that as this obstruction was conspicuous its descrip- 
tion made the notice good. 

In Lyman v. Hampshire, 188 Mass. 74, the notice placed 
the accident on a bridge of considerable length, but said 
that it was caused by stepping in a hole in the flooring 
caused by a short plank. There. were three such holes, 
but the notice was held good because it did not appear 
that more than one was large enough to permit such an 
accident. 

In Brown v. Town of Southbury, 58 Conn. 212, the notice 
described “a defective sluice across a highway” between 
certain houses. There were three sluices across the high- 
way in the space described, but only one was defective. 
This was held sufficient. 

In Lowe v. Clinton, 188 Mass. 526, the place was fixed 
between two houses which were fifty rods apart and 
there were intervening houses, but there was also de- 
scribed as the cause of injury a stump projecting four 
inches above the sidewalk. There was only one such 
stump, and therefore it was held that the notice was 
sufficient. 
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In Harder v. City of Afinneapolis, 40 Minn. 446, the no- 
tice was particular on its face, but it named the adjoining 
cross street as “Sixteenth street.” As a matter of fact it 
was a street of another name, and the street on which the 
injury occurred did not extend to Sixteenth street. The 
plaintiff had inferred that as the last street he had 
crossed was Fifteenth the next would be Sixteenth. This 
was held good because the officers must certainly know 
what was meant. 

In Cross v. City of Elmira, 86 Hun [N. Y.] 467, the 
notice said that plaintiff was walking on the plank side- 
walk on the north side of East Washington avenue, be- 
tween Oak and Pratt streets. The distance named was 
368 feet and there was plank sidewalk containing other 
holes than that causing the injury for a distance of 150 
feet. This was held sufficient. 

In McCabe v. City of Cambridge, 184 Mass. 484, the place 
on the street was not very definitely given, but the ob- 
struction was described, and this was held enough, the 
court saying that the city certainly would not insist that 
there were several such defects in the neighborhood. 

The cases cited illustrate the principles already stated, 
and also serve to show with what liberality the courts 
have construed this somewhat harsh statute. An appli- 
cation of the rules induced from the cases certainly helps 
out this notice. The evidence showed that plaintiff was 
injured at a spot on the sidewalk within the space named 
by the notice and between Eighteenth and Nineteenth 
streets; that this was in front of the one vacant lot in 
that block, and in front of that lot there was a plank 
sidewalk, the planks laid lengthwise and containing sev- 
eral large holes. It is true that it appears that the plain- 
tiff knew the exact location and might have described 
it better in her notice. On the other hand, it is inferable 
from the evidence that the ruinous sidewalk was peculiar 
to that part of the street in front of this one lot. There 
is no proof that there were any holes elsewhere along 
the two blocks described, and we cannot presume that 
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the city was so generally neglectful of its duty that there 
were other places where the sidewalk was in bad repair 
and contained holes which one might step into within 
the two blocks named. From the notice it appeared that 
the sidewalk where the injury occurred was in bad re- 
pair and that the plaintiff stepped through a hole therein. 
Without indulging the presumption above adverted to, 
we must conclude that the notice thus furnished suffi- 
cient information to enable the city to identify the por- 
tion of the walk referred to, although perhaps not the 
particular hole. The city only claims that the notice 
should be so specific as to lead to identifying the lot in 
front of which the accident happened. From all that 
appears in the evidence it might here have done so. 


AFFIRMED. 


RANDOLPH Moss v. BELLE ROBERTSON ET AL. 
FILED DECEMBER 8,1898. No. 8429, 


1. Proceedings in Error: Timz To FILE Transcrirr: ADDITIONAL 
TRANSCRIPT. In proceedings in error there must be filed within 
a year after the rendition of the final judgment or order sought 
to be effected a petition in error and transcript of the proceed- 
ings containing such final judgment or order. Held, That juris- 
diction of the appellate tribunal attaches if the petition in error 
and transcript of the final judgment or order are filed therein; 
and an amended transeript, or amendment or amendments to 
the transeript, may, by leave obtained, be filed and without:‘or 
beyond the year after the entry of the said judgment or order. 


2. Security for Costs. A defendant, upon whom service had been 
made by publication, and not otherwise, applied, under the pro- 
visions of section 82 of the Code of Civil Procedure, to have the 
decree rendered in the action opened and be let in to defend, and 
the application was sustained.’ The party filed an answer in the 
nature of a cross-petition and prayed for affirmative relief of the 
foreclosure of a mortgage lien on the property involved in the 
suit. The motion was made that the cross-petitioner be required 
to give security for costs, which was overruled. Such ruling 
held not erroneous. 


3, Mortgage Foreclosure: PRioRITY OF LIENS: DISTRIBUTION OF PRO- 


Cl 


VoL. 56] SEPTEMBER TERM, 1898. Tt 


Moss v. Robertson. 


CEEDS OF SALE. In an action to foreclose a real estate mortgage 
a junior mortgagee was made a party and was defaulted. A 
decree was rendered, sale ordered, made, and confirmed. Of the 
amount of the purchase price there was a surplus after satis- 
faction of the first mortgage lien. Subsequently the owner of 
the junior mortgage, upon whom service had been constructive, 
was allowed to open the decree and answer. The answer was 
a cross-bill, by which a foreclosure of the second mortgage was 
sought and the appropriation of the surplus of the proceeds of 
the sale to the satisfaction thereof. Held, That as against the 
owner of the equity of redemption the junior mortgagee was 
entitled to such surplus. 


: ProcrpurE. Under the facts and condi- 
tions which prevailed in the foreclosure suit at the time, the 
procedure adopted by the second mortgagee to assert a claim 
to the surplus of the proceeds of the sale under the lien of the 
first mortgage was entirely proper. 


Error from the district court of Pawnee county. Tried 
below before Bascock, J. Affirmed. 


Story & Story, for plaintiff in error. 
John B. Raper and I. C. Lindsay, contra. 


TTarnrison, C. J. 


On May 22, 1890, Belle Robertson and J. H. Robertson, 
her husband, executed and delivered to James M. Storm 
a mortgage on two lots in the town of Du Bois to secure 
the payment of an indebtedness of $641.38, which was 
duly recorded, and on March 14, of the succeeding year, 
sold and conveyed the premises to Melissa I. Groom, the 
grantee assuming and agreeing to pay the mortgage 
debt. To secure the payment of a part of the purchase 
price Melissa E. Groom executed and delivered. to her 
grantor a mortgage on the premises in the sum of $445. 
The condition of the mortgage to James M. Storms in 
regard to payment of the debt was not performed, and 
he instituted an action of foreclosure, to which, with 
others, Belle Robertson, J. H. Robertson, Melissa [. 
Groom and her husband were made parties. The service 
on the Robertsons and some others of defendants was 
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by publication. In the petition appeared the following 
statement: “he defendants Belle Robertson and J. I. 
Robertson claim to have an interest in said premises 
by virtue of a mortgage thereon from Melissa E. Groom 
and Isaac FE. Groom, dated March 27, 1891, and recorded 
in book 18 of mortgages on page 231 of the records of 
Pawnee county, Nebraska, the amount of which interest 
is unknown to the plaintiff, but the lien thereof is sub- 
sequent and secondary to that of the plaintiff’s mort- 
gage.” There was no appearance by the Robertsons. 
Their default was entered, and in due course of the pro- 
ceedings in the suit a decree was rendered and sale or- 
dered. The property was sold under the order of sale 
April 17, 1893, and Janes M. Storm, the mortgagee and 
plaintiff in the foreclosure suit, was the purchaser, the 
amount paid being $1,045, of which, after satisfaction of 
the decree, there remained a surplus of $252.20. After 
the decree, but prior to the sale to satisfy it, the property 
was sold and conveyed by Mrs. Groom and husband to 
Randolph Moss, the plaintiff in error. At or about the 
time of confirmation of the sale Randolph Moss appeared 
and moved the court that he be made a party to the 
action and receive the surplus of the proceeds of the sale. 
In the decree it had been ordered: “An order of sale 
shall be issued to the sheriff of Pawnee county com- 
manding him to sell the above described real estate as 
upon execution, and bring the proceeds thereof ints 
court to be applied in satisfaction of the sum of $670.80 
found due.” The sum set forth in the decree was the 
amount adjudged to be due of the debt secured by the 
mortgage to the plaintiff in the action of foreclosure. 
The record discloses, or it is a finding of the trial judge 
in the decree of which a reversal is now sought, that the 
proceeds of the sale were by the sheriff paid into court, 
or to its clerk. The court did not order the surplus paid 
to the plaintiff in error on his motion, but the clerk paid 
it to him. Subsequent to all the occurrences to which 
we have alluded Belle Robertson made an application 
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to have the decree of foreclosure opened and to be let iu 
to defend under the provisions of section 82 of the Code 
of Civil Procedure, relative to opening decrees by par- 
ties against whom the service was constructive or by 
publication, which was sustained, and she filed an an- 
swer and cross-bill, in which she asked the foreclosure of 
the mortgage given by Melissa E. Groom and husband at 
the time of the purchase from the cross-petitioner of the 
property involved in the suit, and that she be adjudged 
entitled to receive and apply on the mortgage debt the 
surplus of the proceeds of the sale made under the de- 
cree of foreclosure of the prior mortgage. The portion 
of the relief for which she prayed to which we have last 
referred was granted her, and it is of the proceedings 
which led up to the decree and also of such adjudication 
that a review is now sought in this court. 

The jurisdiction of this court is questioned by defend- 
ant in error, and this objection had best be examined 
first. The plaintiff in error filed a petition in error, a 
transcript of the entry of the judgment, and the bill of 
exceptions. _ Pursuant to leave obtained on motion for 
the purpose there was subsequently filed an amended 
transcript or amendments to the transcript. The con- 
tention for plaintiff in error is that the filings did not 
fulfill the requirements of section 586 of the Code of 
Civil Procedure, wherein it is provided that “the plain- 
tiff in error shall file with his petition a transcript of 
the proceedings containing the final judgment or order 
sought to be reversed, vacated, or modified;” that this 
contemplated the filing with the petition in error of a 
complete transcript of all the proceedings necessary to 
the presentation of the alleged errors to the appellate 
court; and further, inasmuch as error proceedings must 
be commenced within one year after the rendition of 
the judgment sought to be vacated (see Code of Civil 
Procedure, sec. 592), and the amendments to the trans- 
cript herein were not within a year after the judgment 
was entered, the supreme court did not acquire jurisdic- 
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tion. An examination of the decisions of this court 
which bear on this point of discussion satisfies us that 
when a transcript, inclusive of the judgment or final 
order, which transcript may be incomplete,—certainly 
not purposely or negligently so,—is filed with a petition 
in error within a year after the rendition of the judg- 
ment or final order, the reversal of which is the object 
of the proceedings, jurisdiction of the matter attaches, 
and on application the appellate court may, within its 
discretion, allow an ainended transcript, or amendments 
to the transcript, to be filed of a date or time without or 
beyond the said year. This being determined the argu- 
ment on this point fails. 

For plaintiff in error there was filed in the district 
court before decree a motion that the cross-petitioner, 
being a non-resident, be required to give security for 
costs. The application to open the judgment of foreclos- 
ure of the prior mortgage was, as we have before stated, 
under the provisions of section 82 of the Code of Civil 
Procedure, in which appears the following language in 
regard to costs: The applicant shall “pay all costs, if 
the court require them to be paid.” It is provided gen- 
erally in respect to security for costs that “in all cases 
in which the plaintiff is a non-resident of the county in 
which the action is to be brought, before commencing 
such action, the plaintiff must furnish sufficient surety 
for costs” (Code of Civil Procedure, sec. 612); and “an 
action in which security for costs is required by the last 
section, and has not been given, shall be dismissed on 
motion and notice by the defendant at any proper time 
before judgment, unless in a reasonable time to be al- 
lowed by the court, such security for costs be given” 
(Code of Civil Procedure, sec. 613). Statutes in regard 
to costs may not be extended beyond the letter, but are 
to be construed strictly. (Stanton County v. Madison 
County, 10 Neb. 308.) The cross-petitioner was not within 
the provisions of section 612 of the Code of Civil Proced- 
ure relative to security for costs; and that security 
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should be given or required was not within the letter of 
section 82. If any inherent right was in the court to 
require such security, it was a matter of discretion; and 
without abuse of its judgment—and there was none—- 
its ruling on the motion was not erroneous, 

The only further question to be determined is whether 
the court erred in its decree by which it ordered that the 
cross-petitioner receive the surplus of the proceeds uf 
the sale under the prior mortgage, which sale had been 
perfected and confirmed. It cannot be controverted that 
the plaintiff in error, when he purchased the land and 
received its conveyance from the Grooms, took the title 
subject to the lien of the junior mortgage. By the decree 
of foreclosure of the first mortgage lien and its execution 
by the sale the property was transferred to the pur- 
chaser shorn of the lien of the junior mortgage. Since 
the junior mortgagee was a party to the foreclosure suit 
and required to answer, she was bound by the decree. 
(White v. Bartlett, 14 Neb. 320; Shellenbarger v. Biser, 5 
Neb. 195; Barton v. Anderson, 104 Ind. 579.) Upon the 
sale of the land under the lien of the prior mortgage the 
lien of the junior mortgage was shifted from the land 
to the surplus of the proceeds after satisfaction of the 
amount of the mortgage. (Kerr’s Supplement to Wiltsie, 
Mortgage Foreclosure p. 1432, sec. 7087.) The second 
mortgagee will take a surplus of the proceeds of a sale 
under the first mortgage in preference to the mortgagor. 
(Brown v. Crookston Ayricultural Ass’n, 34 Minn. 545.) In 
the opinion in the case just cited there appeared this 
statement: “The owner of the real estate executed, at 
different times, two mortgages upon it. Upon a statu- 
tory foreclosure sale, by advertisement, under the senior 
mortgage, the land was sold for a price which left a 
surplus in the hands of the sheriff after satisfying that 
mortgage. The only question necessary to be considered 
is as to whether the junior mortgagee or the mortgagor 
is entitled to receive that surplus, through the proper 
determination of the court. According to the wel] es- 
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tablished rule in such cases, the second mortgagee was 
entitled to the surplus, or to so much of it as might be 
necessary to satisfy his mortgage, in preference to the 
mortgagor. (2 Jones, Mortgages, secs. 1688, 1929; But- 
trick v. Wentworth, 6 Allen [Mass.] 79; Andrews v. Fiske, 
101 Mass. 422; Cook v. Busley, 123 Mass. 396; Ballinger 
v. Bourland, 87 Tl. 518; 2 Washburn, Real Property 171.) 
Tn the contemplation of equity, by the sale of the whole 
estate, under foreclosure proceedings affecting and bind- 
ing the junior mortgagee, the land is converted into 
money, and this fund being treated as a substitute for 
the mortgaged estate, the lien of the junior mortgagee 
is transferred from the land to the surplus of the money 
arising from the sale. The rights of the parties as they 
before existed are not transposed by the sale, and the 
court will apply the fund in accordance with their rights 
as they existed in respect to the land.” The rule an- 
nounced would hold good and be forcible against the 
grantee of the mortgagor, here the plaintiff in error. 
The rule is the same, although the indebtedness the 
payment of which is secured by the second mortgage may 
not be due. (Wagan v. People’s Saving & Loan Ass'n, 5d 
Minn. 437.) In this case, however, by reason of a default 
in its condition in regard to payment of taxes on the 
mortgaged property, the debt secured by the second 
mortgage had matured, and the second mortgagee was 
entitled, to enforce it, and the question of its lack of 
maturity does not arise. The right to the surplus was 
properly enforceable in the court and in the action in 
which the decree was rendered, and while it probably 
in some cases might be made in a different manner than 
was herein adopted, under the prevailing circumstances 
the course of procedure was entirely proper. The pro- 
ceeds of the sale had been ordered into court and the 
order had been obeyed, and the court had made no dis- 
position of the surplus, and it was presumably yet in 
the hands of the court or its proper officer awaiting a 
further order. It had in fact been paid to the grantee - 
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of the mortgagor, or the plaintiff in error, and the order 
in this proceeding was to the clerk of the court to pay 
it to the second mortgagee. With this portion of the 
matter we need not deal, as the clerk is not here with 
any complaint, and the plaintiff in error but complains 
and can but object to the adjudication of the trial court 
to the extent it purported to affect his rights. The de- 
cree or order of the district court is 
AFFIRMED. 


CHARLOTTE GORDER ET AL., APPELLEES, v. JOSEPH A. 
CONNOR ET AL. ., APPELLANTS. 


FILED DrecEMBER 8, 1898. No. 8533. 


1. Corporations: LiaBinity oF STocKi0LpErs. Within the common- 
law rule there was no individual liability of stockholders in a 
corporation for its debts. 


: CONSTITUTIONAL Law. Our constitution states and 
also limits the liability of a stockholder in a corporation for its 
debts. (See Constitution, art. 11, sec. 4, Miscellaneous Corpora- 
tions.) 


3. : : . The liability of a stock subscriber for cor- 
porate debts, except of a banking corporation, is measured by 
his unpaid stock subscription. 


: ConTRiBUTION. A voluntary assumption of the debt 
of a corporation, or a voluntary payment of its debt, or the two 
in combination, will not alone confer on a stockholder of the 
corporation the right to contribution from the other members. 


: ASSUMPTION OF DEBT. An agreement by 
stockholders of a corporation to indemnify one for the personal 
assumption or payment of a corporate debt, or to contribute, 
may be enforced. 


3 : Evipence. The evidence herein held 
insufficient to sustain a finding of such a promise or agreement 
by some of the stockholders of a corporation of indemnity or 
contribution to other of the stockholders for the assumption or 
payment of corporate debts by the latter. 


Arrrat from the district court of Cass county. Heard 
below before CuarMAN, J. Reversed. 
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Jcsse Li Root, Allen Beeson, Byron Clark, C. A. Rawls, 
and Beeson & Root, for appellants, 


A. N. Sullivan, contra. 


FLARRISON, C. J. 


In this, an appeal from a decree of the district court. 
of Cass county, it appears from the pleadings and evi- 
dence presented in the record of the proceedings in the 
trial court that there was during the year 1887 duly 
formed and organized a corporation styled “The Platts- 
mouth Canning Company;” that during the course of 
its business career there were borrowed, for its use and 
benefit in its transactions, sums of money, and promis- 
sory notes were executed to evidence the debts created 
by such loans, which were signed by certain directors 
or officers of the corporation, not for the company or 
officially, but individually; that they thus became per- 
sonally liable for the payment of said debts and finally 
did pay them. It was pleaded and put in issue that the 
appellants were stockholders of the concern, and au- 
thorized the borrowing of the moneys to which we have 
alluded; and that it was pursuant to such authorization 
that the loans were obtained and the debts contracted. 
It was uncontroverted that each stockholder had regu- 
larly paid to the corporation, or for its use, the full 
amount called for by his stock. It also appeared that to 
secure or indemnify against loss parties, directors or 
officers, who signed the notes given for the borrowed 
moneys, and who became personally liable therefor, there 
was executed and delivered to them a mortgage on the 
property of the corporation, which was by the mortga- 
gees subsequently foreclosed, the decree of the trial 
court in a suit to subject the property to the payment 
of the debt being on appeal affirmed in this court. (See 
Gorder v. Plattsmouth Canning Co., 836 Neb. 548.) In that 
action, after a sale of the property and application of 
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the proceeds to the extinguishment of the mortgage, 
there remained a deficiency, for which judgment was 
rendered against the corporation in the sum of $9,724.98. 
In the present action it was sought to recover of appel- 
lants such sums as it was asserted they severally were 
liable to contribute to reimburse appellees for the pay- 
ments made by them in and about the business, and for 
the use and benefit of the corporation, inclusive of costs 
in lawsuits, $500 of which were stated to have been ex- 
pended in the matter of the foreclosure of the mortgage 
on the property of the corporation, in favor of the ap- 
pellees.: Called out by statements in the answers filed for 
appellants there was an averment in the reply to the ef- 
fect that nothing was herein claimed by reason of any 
liability of stockholders for the corporate indebtedness 
which arose or might have arisen by or through the neg- 
lect or failure to publish any notice of the financial con- 
dition of the corporation. The claim of appellees was 
based, then, on an obligation contractual in its origin, 
either expressed or implied, or on the proposition that 
one stockholder may be compelled to reimburse another 
for expenditures made for the use and benefit of the 
corporation by reason of the relations which they bear 
toward each other as members or stockholders of the 
corporation. 

A member of a corporation-such as the Plattsmouth 
Canning Company is individually liable for its debts to 
the extent of any unpaid stock subscription. (Constitu- 
tion, art. 11, sec. 4, Miscellaneous Corporations.) The 
general rule of law is that members or stockholders of a 
corporation are not personally liable for its debts. 
(Farmers Loan & Trust Co. v. Funk, 49 Neb. 353; 3 Thomp- 
son, Corporations sec. 2925; 1 Cook, Corporations [4th 
ed.] sec. 11.) 

“The liability of a stock subscriber for corporate debts, 
except he be a stock subscriber of a banking corporation, 
is limited to the amount of his unpaid stock subscrip- 
tion.” (Van Pelt v. Gardner, 54 Neb. 701.) Each member 
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of the Plattsmouth Canning Company had paid in full 
the amount of his stock and was no further individually 
liable for its debts, and voluntary payment of a corpo- 
rate debt by one stockholder could not create a personal 
liability of other stockholders where none existed, and 
raise the right to contribution. (Cary v. Holmes, 2 Allen 
[Mass.] 501; Andrews v. Callender, 18 Pick. [Mass.] 484.) 
There was in this case no claim of a forced assumption 
of the debts of the corporation. There may be cases iu 
which the circumstances are such that to many the pay- 
ments made by one or more of the members of a corpora- 
tion would suggest that it would be but fair,—certainly 
not unfair,—from a moral point of view, to contribute 
to a reimbursement; but still there may be presented no 
enforceable right within the rules which, through long 
years of experience, examinations, and adjudications of 
the like business transactions of men, have been estab- 
lished as governable, because productive of the best re- 
sults and of the greatest good and right to the majority 
or greatest number. 

It is further to be considered whether it was shown 
that signing the notes by the appellees, and their becom- 
ing liable for the corporate debts, was pursuant to prom- 
ises or requests on the part of the other stockholders, or 
were there any actions by the stockholders other than 
the signers of the notes, inclusive of appellants, from 
which an assumpsit or promise of contribution origi- 
nated. Jor a review of some precedents on the subject 
of assumpsit, and a discussion of it, see Stuht v. Sweesy, 
48 Neb. 767. In the case at bar the utmost that can be 
said of the evidence is that it discloses a knowledge on 
the part of the stockholders that the loans were to be 
obtained for the corporation, and authorization .thereot; 
and further knowledge of some members, inclusive of 
some appellants, that a number of the members were 
becoming personally liable for the payments, but no re- 
quest, express or implied, that they act as they did in the 
matters was shown, nor any promise to contribute or 
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reimburse shown; hence no liability was shown. (Larson 
v. Dayton, 52 Ta. 597, 3 N. W. Rep. 213.) It has been held 
that an agreement to indemnify or to contribute will be 
enforced. (faylor v. Coon, 79 Wis. 76; Taylor v. North, 
79 Wis. 86; 1 Cook, Corporations sec. 76; Sterling Wrench 
Co. v. Amstutz, 50 O. St. 484.) But the basis of the right 
is derived from the assumpsit or contract, and not pri- 
marily from the relations. As stockholders without the 
promise, the right would not arise or exist. It follows 
that the findings and resultant judgment in this action 
must be reversed and the cause dismissed. 


: REVERSED AND DISMISSED. 


CHARLES AUGUST LIND, APPELLEE, V. MATILDA BURKE 
EL AL., APPELLANTS. 


FILED DECEMBER 8, 1898. No. 8501. 


Illegitimate Children: PATERNITY: ACKNOWLEDGMENT. Writings in- 
troduced in evidence examined and determined insuflicient as 
acknowledgments to fulfill the requirements of that portion of 
section 31, chapter 23, Compiled Statutes 1897, which reads as 
foHows: “Every illegitimate child shall be considered as an heir 
of the person who shall, in writing, signed in the presence of a 
competent witness, have acknowledged himself to be the father 
of such child,” 


APPEAL from the district court of Hamilton county. 
Ileard below before Batans, J. Reversed. 


The opinion contains a statement of the case. 


F. C. Power, for appellants: 


August Lind did not, by writing signed in presence of 

a competent witness, acknowledge himself to be the 

father of plaintiff, within the meaning of section 31, chap- 

ter 23, Compiled Statutes. (Hunt v. Hunt, 87 Me. 333; 

Estate of Sanford, 4 Cal. 12; 24 Am. & Eng. Ency. Law 
54 
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414; Cope v. Cope, 187 U. S. 682; Pratt v. Ativood, 108 
Mass. 40; Knight v. New England Worsted Co., 2 Cush. 
[Mass.] 272.) 


& 
" 


George B. France and Merton Meeker, contra: 


The purpose of the statute was to enable illegitimate 
children to inherit their father’s estate the same as le- 
gitimate children. The statute should be liberally con- 
strued. Within the meaning of the statute, August Lind 
acknowledged himself to be the father of plaintiff. 
(Buckmaster v. McElroy, 20 Neb. 557; Kearney Electric Co. 
v. Laughlin, 45 Neb. 390; In re Jessup, 21 Pac. Rep. [Cal.] 
976, 22 Pac. Rep. 742; Blythe v. Ayres, 31 Pac. Rep. [Cal.} 
915; Crane v. Cranc, 31 Ta. 296; Bailey v. Boyd, 59 Ind. 297; 
Brock v. State, 85 Ind. 397; Rice v. Efford, 8 Hen. & M. 
[Va.] 227; Pina v. Peck, 31 Cal. 359; In re Noble, 124 N11. 
270; Comb’s Appeal, 105 Pa. St. 159.) 


HArnison, C. J. 


The appellee commenced this action to recover an al- 
Jeged interest in the estate of August Lind, deceased, 
and it was for appellee pleaded that he was the illegiti- 
mate child of August Lind, born in Sweden prior to the 
time the latter during his life came to America; that 
appellee had been rendered capable of heirship by an ac- 
knowledgment in writing, in the presence of a competent 
witness, by August Lind of his relationship of father of 
the appellee. Irom a decree favorable to the claim of 
appellee an appeal to this court has been perfected for 
the adverse parties. 

By the common-law rule illegitimate children are ex- 
cluded from inheritance in the estate of the father (1. 
Blackstone, Commentaries 458); but in this state we have 
the following statutory provision on the subject: “Every 
illegitimate child shall be considered as an heir of the 
person who shall, in writing, signed in the presence of a 
competent witness, have acknowledged himself to be the 
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father of such child.” (Compiled Statutes 1897, ch. 23, 
sec. 31.) It is under this portion of our statutes that the 
appellee asserts the alleged acquired right of heirship to 
the estate of Angust Lind, now deceased. It is contended 
for the appellants that there is contemplated by the 
statute we have quoted a writing made with the inten- 
tion then in mind to confer the right, as heir, on the 
iNegitimate child, and in the presence of a witness called 
for the purpose of acquiring information of the acknowl- 
edgment. On the other hand, counsel for appellee insist 
that an acknowledgment of the fact of paternity, in any 
writing made for any purpose in the presence of any 
person competent to testify of the matter, is sufficient to 
meet the requirements of the law. It is also of the argu- 
ments for the appellants that the evidence is insuffi- 
cient. Within what we think a proper disposition of the 
litigation herein, as presented in the record, a decision 
of the first question we have outlined, as urged in argu- 
ment, is not necessary, if it be conceded—and we do not 
decide it—that a writing other than a formal acknowl- 
edgment of paternity made for the express purpose may 
be sufficient. There is the further query herein of the 
sufficiency or lack thereof of the evidence to establish the 
particular point of the issue tried on which its determina- 
tion rested and must now depend. We are satisfied that 
a writing, to fulfill the requirement of the law which we 
have quoted, must be at least one in which the paternity 
is directly, unequivocally, and unquestionably acknowl- 
edged. Whether it should go further than this, as we 
have before stated, we need not, and do not now, decide; 
but so much it must voice to be of force. In the light of 
this view of the requisites of the evidence we will now 
refer to such portions of the latter as are pertinent to the 
matter specifically under consideration. 

The appellee was born in Sweden, where August Lind 
then lived. The latter soon afterward came to the 
United States and finally became a resident of Hamilton 
county, this state, and the owner of a tract of land sit- 
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uate in said county; and also accumulated some con- 
siderable personal belongings. Jor reasons not material 
to be particularly noticed here August Lind thought best. 
that the appellee should come to this country to live, and 
with him, August Lind. In pursuance of the thought 
which, when entertained, became a settled purpose, Au- 
gust Lind purchased the necessary tickets of one McEn- 
dree of Lone Tree, now Central City, and forwarded them 
to parties, his relations, in Sweden, who, in compHance 
with written directions which accompanied the tickets, 
started the boy on his journey to this country, where he, 
in due time, safely arrived and was met at Lone Tree by 
August Lind, with whom and to whose home he went, and 
there lived for a time apparently as one of the family. 
The deposition of McEndree was taken and was read in 
evidence. JIe stated in substance that, when August 
Lind bought the steamship ticket for the transportation 
of the appellee to this country, he required McEndree to 
write a letter or statement to be carried by the boy dur- 
ing his trip and shown to people along the route. This 
was written in the English language and stated from and 
to where the boy was traveling, and requested that he be 
assisted in selecting the right vessel and railroad trains. 
It was written by McEndree, and he attached to it the 
signature of August Lind, by request of the latter. At 
the same time and place there was written in Swedish 
by August Lind a letter to the relatives in Sweden, in 
which were sect forth certain matters relative to the 
steamship ticket, the statement which the boy was to 
carry with him, and what he should do when he ar- 
rived at Lone Tree. This was dictated by McEndree and, 
after August Lind had written and signed it, he trans- 
lated it verbally to McEndree. These instruments, it 
was shown, were no longer in existence, and McEndree 
prepared in writing what he stated was in substance 
their contents respectively, and the prepared articles 
were attached to his deposition. In an answer to one 
interrogatory McEndree said: “Yes, sir; he had me write 
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a letter for him, and he had me sign his name to it, in 
which he called the plaintiff ‘my boy.’ The reason [ 
signed his name to it was because the letter was written 
in English. It contained instructions to guide him in 
coming from Sweden to Central City, Nebraska. At that 
time Central City was called ‘Lone Tree.’” In cross-ex- 
amination he stated in regard to reproducing the letters: 
“T claim that I have given the substance of those letters 
as near as I can remember; not verbatim by a good deal. 
That is something I could not do. I gave the substance 
of those letters to the best of my memory.” What he 
gives from memory as written by him, and on which he 
states he placed the signature of August Lind by request, 
is as follows: 


“To Whom May Make Inquiries of the Bearer, Charles 
Lind, My Dear Son, who Holds a Steamship Ticket from 
Sweden to Lone Tree, Nebraska: 

“This boy is traveling alone under the management 
of the Cunard Steamship Co., and whose folks reside in 
Lone Tree, Nebraska. Who will kindly assist the boy in 
seeing that he gets the right vessel named on his ticket 
and railroad train through to Lone Tree, Neb., will con- 
fer a great favor on his father, the undersigned, 

“AuGUST LIND.” 


What was given by the witness as the substance of the 
letter in the Swedish lunguage was as follows: 


“Drar Morumr: I herewith send you a steamship 
ticket and letter of advice how to come over here. You 
may fix up Charles for me, and get him ready, and start 
him so he will take certain vessel, on certain date, that 
will put him in New York on certain date. Tell Charles 
{hat when he gets at Castle Garden, New York, where 
all the emigrants arrive, to show the inclosed letter in 
English and his ticket to the officers who will ask him 
where he is going. These officers will arrange his rail- 
road ticket, and see that he will be put on his right train 
that will bring him on through. When you get to Lone 
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Tree, show the card to any one at the depot, and they 
will show you William McEndree’s store. Go there. Mr. 
McEndree will take care of you, if Iam not in town. 
“AuGusr LIND.” 


It will be noticed that in the latter letter there is noth- 
ing which contains a reference to the boy in the charae- 
ter of a child, or even a relative of the writer. It must be 
borne in mind in the consideration of these letters that 
they were but the memory of the witness and were not 
purported to be correct. The first one quoted contains 
a reference to the boy as a “son” of the writer. This ex- 
pression may be used to mean a male child, issue or 
offspring, but also may be applied to a distant male de- 
scendant, or any young male person may be so desig- 
nated, as a pupil, a ward, an adopted male child or de- 
pendent. (Webster’s International Dictionary; Cen- 
tury Dictionary.) In it also appears the words “his 
father.” The term “father” may mean the male parent; 
a male who has begotten a child. It may also mean the 
adopted father, or a male ancestor more remote than a 
parent. (Webster’s International Dictionary; Century 
Dictionary.) It must not be forgotten in this examination 
that it is not because the person can be shown to be the 
offspring, or is in fact the illegitimate child, that it may 
assert heirship, but because it has been in writing ac- 
knowledged; and hence the writing must be in and of 
itself sufficient, unaided by extrinsic evidence, to estab- 
lish the paternity. With the many concurrent significa- 
tions which belong to the words used and modified as 
they were, even if they are now as they stood in the 
original writings,—which is not entirely certain,—the 
writings cannot be adjudged sufficient to fulfill the stat- 
utory requirement. 

There were also introduced some lists of all the chil- 
dren of school age in school district No. 65 of Hamilton 
county, of which August Lind was then director. One 
was the school census of said district for the school year 
ending in April, 1877, and the other for the school year 
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ending April, 1878, and each was subscribed and sworn 
to by August Lind before a justice of the peace. The 
statement in each affidavit was as follows: “August 
Lind, above named, being duly sworn, says that the fol- 
lowing is a correct list of the names of all the children 
belonging to district No. 65 aforesaid, between the ages 
of five and twenty-one years, as he verily believes, as 
taken by him as aforesaid.” This shows that it but pur- 
ports to be a correct list of the children and is not de- 
clared to be exact in other particulars. In each, under 
the heading, “Name of Parent or Guardian,” was written 
names of parties supposedly bearing one or the other re- 
lation to the person named directly opposite in the fol- 
lowing column of the list, which column was headed, 
“Names of Youth.” As parent or guardian appeared 
the name of August Lind, and opposite, as youth, 
“Elvira” and “Charly.” These, as proofs, left the matter 
open as to whether the party named in the first column 
was parent or guardian, even if sufficient in all other re. 
spects,—which is extremely doubtful,—and they did not 
establish a written acknowledgment such as is requisite 
under the law. 

Another piece of evidence was what on its face or by 
its recitals purported to be a record, or portion of a 
record, of a school meeting held in said district 65 on 
April 2, 1877. It is not signed by any one, but some 
witness stated it was written, or he saw it prepared, by 
August Lind, and in it there appears the statement: 
- “August Lind, Parent. 

“Oh arly? 3. c0o Getic eee eae at 12 13 
OTOLVIPR” Viecd aes ta dees aeare eb aes ore 2 — 6” 

The lack of signature constitutes this incompetent and 
insufficient as proof of the acknowledgment prescribed 
by the law. 

It follows that the decree was not sustained by the 
evidence; hence it must be reversed and the action dis- 


missed. 
REVERSED AND DISMISSED. 
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_ WILLIAM P. BERDOLT Vv. MAMIE I. BeRDOLr. 
Firep DECEMBER 8, 1898. No. 8507. 


1. Divorce: Cross-PETITION. It is competent in this state, in an ac- 
tion for divorce, for the defendant to file a cross-petition, in ef- 
fect a cross-action for divorce, and the defendant inay be ac- 
corded affirmative relief. 


nw 


The charges made in a petition in a suit for di- 
voree do not furnish proper and forceful grounds to be pleaded 
and urged in the cross-petition in the same aetion. 


3. 


: SUFVICIENCY OF EVIDENCE. The evidence adjudged insufti- 
cient to warrant a finding for the plaintiff upon either of his two 
causes of action. 


Extreme CruELTy. A decree of divorcee may be granied in 
this state for “extreme cruelty, whether practiced by using per- 
sonal violence, or by any other means.” (Compiled Statutes, ch. 
25, sec. 7; Walton v. Walton, 57 Neb, 102.) 


or 


A false charge of physical incompetency or dis- 
qualification to consummate the nfarriage or fully perform mar- 
ital duties may, under certain circumstances, and if thereby such 
mental disquietude or suffering is caused as to impair the health 
or threaten its injury, or as to render the further continuance 
of the marriage contract and life intolerable and impracticable, 
constitute extreme cruelty, within the meaning of the words as 
they are employed in our statutes on the subject of divoree. 


Evipencr. The evidence in this case held to sus- 
tain a finding of extreme cruelty by the plaintiff toward the de- 
fendant. 


a 
ALIMONY: EXCESSIVE ALLOWANCE: REMITTITUR. The per- 
manent alimony ordered paid in the sum of $5,000 adjudged ex- 
cessive, defendant in error allowed to file a remittitur of $3,500, 
and the decree thus changed affirmed. Hf remittitur is not filed, 
the decree of divorce is affirmed, and the branch of the cause in 
regard to permanent alimony reversed and remanded. 


Error from the district court of Seward county. 
Tried below before Bars, J. Affirmed upon filing of re- 
mittitur, 


R.S. Norval, Norcal Bros., and D. C. MeKillip, for plain- 
tiff in error. 


George W. Lowley and Biggs & Thomas, contra. 
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HarRIson, C. J. 


The plaintiff in error commenced this suit in the dis- 
trict court of Seward county to obtain a divorce or dis- 
solution of the marital tie which existed between him 
and the defendant in error. In his petition it was 
pleaded that the marriage of the parties occurred of 
date July 11, 1894, and that he had ever since that event 
conducted himself toward the defendant in error as a 
“kind, affectionate, and virtuous husband.” ‘The general 
averments of such a petition were followed by statements 
of two causes of action, one of which was to the effect 
that prior to and subsequent to the marriage, and of 
continuance to the time of the suit, the defendant in — 
error was physically incapable of a consummation of the 
marriage; that there could at none of said times be com- 
plete sexual intercourse between the parties because of 
“incurable” personal and physical defects of the organ- 
ization of defendant in error, and also for the additional 
reason that she was afflicted with “catarrh of the womb,” 
which was incurable; that all of these matters were well 
known to defendant in error prior to and at the time of 
the marriage, and were unknown to plaintiff in error, 
and were by the former concealed from the latter. In 
the second cause of action it was complained that about 
December 25, 1894, defendant in error in a fit of anger 
struck the plaintiff in error and thereby caused him 
much pain and suffering. In the answer there were ad- 
missions of the marriage and some others of the matters 
alleged in the petition, but all the material statements 
of the two causes of action were denied; and there was 
further pleading, in the nature of a cross-petition, in 
which it was charged that the plaintiff in error was of 
exceedingly strong or unnatural sexual passion or desire, 
and that he urged and demanded and received of de- 
fendant in error extraordinary and excessive indulgence 
of his said propensity. It was also set forth in this por- 
tion of the answer, and as further basis for affirmative 
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relief to defendant in error, that “The said plaintiff, 
during the continuance of said marriage relation, wroug- 
fully and maliciously charged this defendant with hav- 
ing deceived him, and repeatedly and continuously 
charged this defendant with having been diseased at the 
time of her marriage with the plaintiff, and of having 
certain incurable personal defects and malformations, 
which said charges and statements as made were wholly 
false and untrue; and that by reason of said false and 
malicious charges and statements this defendant was 
greatly humiliated, and plaintiff thereby caused this de- 
fendant great mental and physical pain and anguish. 
Defendant further avers that plaintiff was guilty of ex- 
treme cruelty toward this defendant by reason of the 
facts hereinbefore set forth, and defendant further avers 
that said plaintiff, during the continuance of said mar- 
riage relation, publicly talked and told divers persons 
that this defendant was diseased, and was afflicted with 
certain incurable disease and malformation, while this 
plaintiff was receiving medical treatment at Ashland, 
Nebraska, from a physician mutually agreed upon by 
the plaintiff and -defendant’s father, the expense of 
which was to be borne equally by plaintiff and defend- 
ant’s father, and while plaintiff was all the time pro- 
fessing great regard and love for this defendant, he was, 
at the same time, at Seward, Nebraska, publicly making 
the aforesaid statements and charges, which ‘were wholly 
false and untrue, and that by reason thereof this defend- 
ant has been greatly humiliated and disgraced, and has 
suffered great mental and physical pain and anguish.” 
Also, that the defendant in error went, by agreement and 
with the concurrence of her husband, to Ashland for 
treatment for the disease with which she was supposed 
to be afflicted; and it developed on examination that she 
had in fact catarrh of the womb, and they were informed 
that it would require a treatment of from six or eight to 
twelve weeks, and that a cure could be effected. It ap- 
pears in evidence that she was cured, or became entirely 
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well, but the recovery was not complete until after this 
suit had been instituted. It was further pleaded in this 
connection that plaintiff in error had agreed to await 
the results of the treatment to the extent of one year’s 
time, if necessary, but did not do so, filed his petition 
herein, and therein made charges against the defendant 
in error, which were to his knowledge false and un- 
founded. The foregoing aflirmative matters of the an- 
swer were pleaded as acts of extreme cruelty on the part 
of plaintiff in error toward defendant in error. It was 
further alleged in the answer that plaintiff in error was 
possessed of property of the aggregate value of $20,000 
over and above liabilities and indebtedness. The prayer 
of the answer was for a divorce and proper alimony. To 
the answer a demurrer was interposed, which on hearing 
was overruled. The plaintiff in error then filed a reply, 
in which the new material matter of the answer was de- 
nied, and it was averred that he was not worth beyond 
his indebtedness to exceed $4,000. The issues were tried 
and the plaintiff in error denied relief. A decree of di- 
vorce was granted defendant in error, and all the house- 
hold furniture was given to her, and the plaintiff in error 
ordered to pay to her the sum of $5,000. The case is 
presented to this court for the plaintiff by petition in 
error. 

It is insisted that inasmuch as in the statutory pro- 
visions relative to actions to obtain divorces there is no 
provision which authorizes the presentment of a cross- 
petition or the granting of affirmative relief to defend- 
ants in such actions, none may be filed, and no such re- 
lief can be afforded. Section 11 of chapter 25, Compiled 
Statutes, subject “Divorce and Alimony,” reads ag fol- 
lows: “Suits to annul or affirm a marriage, or for a di- 
vorce, shall be conducted in the same manner as other 
suits in courts of equity; and the court shall have the 
power to award issues, to decree costs, and erforce its 
decrees as in other cases.” In any action a defendant 
may set forth in the xnswer and is entitled to be heard 
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on aS many grounds of defense and counter-claim as 
may exist in his or her favor. The counter-claim must 
be one arising out of the contract or transaction set 
forth in the petition, or connected with the subject of the 
action. (Code of Civil Procedure, secs. 100, 101.) Under 
similar general provisions, it has been adjudged compe- 
tent for the defendant in an action of divorce to plead 
and maintain in effect a cross-action. (Dodd v. Dodd, 14 
Ore. 338, and citations; Wilson v. Wilson, 40 Ia. 230.) 
Under the rules of the common law, a defendant may be 
entitled to a claim and receive aflirmative relief, and in 
the absence of statutes on the subject this may be fol- 
lowed. (Wuest v. Wuest, 17 Nev. 217; Blakely v. Blakely, 
89 Cal. 324.) In this state, to the extent I am informed, 
it is the practice universally observed by the bar, and 
in the district courts, to file cross-petitions for defend- 
ants in divorce cases, and to demand, and if there is suffi- 
cient cause shown there is granted, affirmative relief. 
In the supreme court the practice may be at the least 
said to have been recognized. (See Wilde v. Wilde, 37 
Neb. 891; Shafer v. Shafer, 10 Neb. 468; Greene v. Greene, 
49 Neb. 546; Athins v. Atkins, 13 Neb. 271.) That it is a 
matter of established practice is proper to be considered, 
though not necessarily determinable of the question. 
(Min Young v. Min Young, 24 Weekly Law Bulletin [O.] 
260.) We feel constrained to hold that cross-petitions 
are proper and may be filed in actions of divorce, and 
affirmative relief obtained. 

One complaint of the answer or ecross-bill was based 
on the charges made by plaintiff in error in the petition 
in this action, and the question argued is, can the de- 
fendant in the cross-petition declare, and successfully 
rely for affirmative relief, upon the charges in the peti- 
tion in the same action. That such charges had been 
made might possibly afford material for suit by the de- 
fendant subsequent to the determination of the action in 
which they were made, but not for a cross-bill in the 

- same case. (Simons v. Simons, 13 Tex. 468; Haley v. Haley, 
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74 Cal. 489.) It is insisted that the evidence fully war- 
ranted a finding for plaintiff in error on the allegations 
of the first cause of action, and it was error that the 
trial court did not adjudicate in his favor as to this 
branch of the case. The evidence did disclose that the 
defendant in error was not entirely healthy at the time of 
the marriage, and had for some considerable time prior: 
thereto had a more or less continuous discharge from 
the vagina, which evidenced a somewhat diseased con- 
dition, and of this she had knowledge, but of its exact 
character or significance, or that it betokened any dis- 
ease, or that she was other than a perfectly healthy 
woman she did not know. The trouble had never caused 
her any pain, uneasiness, or difficulty; hence she had not 
thought much about it, or had paid very little attention 
to it. The evidence disclosed that the plaintiff in error 
at the time of the marriage was a year or more than 
thirty years of age, and the defendant in error was nine- 
teen. Neither of them desired that she should conceive 
as the result of their union and intercourse; did not wish 
any child to be born to them, or not until after the lapse 
of some considerable time more than naturally it is usual 
to expect such an occurrence or event. The plaintiff in 
error procured and carried with him on the wedding trip, 
not, however, by pre-arrangement or with her knowl- 
edge, some sulphate of zinc, and at night, the first night 
of the marriage, after they had sexual intercourse, he 
gave some to her for use; a certain amount dissolved in 
a prescribed quantity of water to be injected into the 
private parts for the purpose, she testified he stated to 
her, of prevention of conception. It is his testimony 
that he told her it was for. the promotion of cleanliness, 
and that with this latter purpose in view he had ob- 
tained it; that he used it himself. Its use was continued 
by the wife, and more especially after it was discovered 
that she had a discharge from the parts. She then re- 
sorted to it once. and sometimes twice during the day. 
There was testimony sufficient to induce a belief that 
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during the first few weeks of the married life of this 
couple there was sexual intercourse at the demand of 
the male almost every night; and subsequently two or 
three times every week, he stating to her that twice a 
week was as often as the best interests of his health 
would permit. It was of her testimony that she grati- 
fied his desires whenever he expressed a wish in that 
direction, and that he expressed himself as well pleased 
and entirely satisfied; that he said, after it was ascer- 
tained that she was not entirely free from disease, that 
it caused him no uneasiness or lack of enjoyment, and 
never faulted her, or made any objections to her or her 
physical condition, competency, or qualifications, until 
December 26 of the year they were married, and about 
six months after the wedding, at which time, in the even- 
ing or night-time after they had retired to bed, he, after 
about fifteen minutes in the bed, arose and said he could 
not sleep, and made the specific charges against her that 
she was diseased and malformed, and incurably so, that 
she was physically incapacitated thereby to perform her 
part in the married life, that his uneasiness and disap- 
pointment at her lack of response to his advances were 
ruining his health, and they must separate. The next 
morning a letter which he had written to her father and 
which read as follows: 
“SEWARD, NEB., Dec. 27, 1894. 

“Nr. John Kribbeler, City—Dpar Str: Please read the 
enclosed pages. Mamie is badly afflicted with several 
diseases, which are ruinous to a man’s health. There- 
fore I request that Mamie and I be separated to-day, in 
a peaceful and friendly manner, for the benefit of each 
other’s future happiness. My advice would be to send 
her to a specialist of female diseases. I request a meet- 
ing—you and myself—at my residence at 7 o’clock this 
evening,” — 
was delivered, and on that day the father, mother, 
daughter, and son-in-law met at the home of the young 
people, and after some considerable consultation about 


ion 


VOL. 56] SEPTEMBER TERM, 1898. %9 
Berdolt v. Berdolt. 


a separation, to which all were opposed, except the 
plaintiff in error, and for which he at that time appar- 
ently was not anxious, if any other proper and satis- 
factory solution of the matter could be made, the agree- 
ment for treatment of the defendant in error by the 
physician at Ashland was concluded. The plaintiff 
in error testified that he knew that his wife was not 
healthy, or that she was not just as she should be phys- 
ically, but did not say much about it for some months, 
but about October 10, 1894 (they were married, it will 
be remembered, July 11 of the year), he asked her about 
it, and made an examination, and from then sulphate 
of zinc was used once a day or oftener during a month 
or more, but without any apparent change for the better. 
Aside from this one matter it was shown that their life 
together was undisturbed by any unpleasantness or diffi- 
culty of any nature. Each treated the other with due 
consideration and kindness, and there was no fault-find- 
ing or cause given for it, except in one instance, the blow 
which in the second cause of action it was alleged the 
defendant in error struck the plaintiff in error. Of this 
more anon. IT‘urther in regard to plaintiff in error’s first 
cause of action it was shown that defendant in error, 
within the number of weeks assigned as necessary for 
treatment, became cured, and continued, at the time of 
trial of this cause, a healthy, perfect woman. On some 
points relative to this branch of the case the evidence 
was in direct conflict, but there was ample to sustain the 
finding of the district court, and it will be allowed to 
stand. 

In relation to the complaint of the second cause of ac- 
tion there was testimony to support a conclusion that it 
was a matter of playful or accidental occurrence, and 
was so treated and regarded by the immediate parties 
to it until the inception of this suit, when what may 
have been the real concurrent thoughts of the plaintiff 
in error were given in the pleading. The conditions of 
the evidence are such that the finding of the trial court 
must, under the prevalent rule, remain undisturbed. 


800 NEBRASKA REPORTS. [ Vou. 56 


Berdolt v. Berdolt. 


Another question much mooted is the want of evidence 
to warrant the finding in favor of defendant in error on 
the allegations of the cross-petition. It may be said that 
the charges by plaintiff in error that the defendant in 
error was incurably diseased were false; that they were 
made and urged persistently and at inopportune times 
and places, not only in the presence of and to the defend- 
ant in error and near relatives or immediate members of 
the family, but to others of the community in which the 
parties resided; that they were thus given publicity. It 
was of the evidence that the plaintiff in error talked about 
the matter of his wife’s-physical short-comings, for such 
he viewed and termed them,—with his barber, not once, 
but a number of different times; and these continual com- 
plaints to her personally, and her knowledge that his 
assertion of her diseased condition had been given pub- 
licity by reason of his conversations, all combined, she 
states caused her much mental anguish and trouble, and 
bodily ill That they did so might readily be concluded 
without any direct testimony to such effect. But there 
was the testimony, and we must accept the finding of 
the district court on the facts as warranted by the evi- 
dence; but in this connection it is further urged that 
conceding all these things to be true or established, there 
was not thus proven conduct toward the defendant in 
error by plaintiff in error which constituted “extreme 
cruelty” within the accepted definition of such expression 
or within its meaning as used in our statutes. In our 
law on the subject the statement is: “A divorce from 
the bonds of matrimony * * * may be decreed for 
the cause of extreme cruelty, whether practiced by using 
personal violence, or by any other means.” (Compiled 
Statutes, ch. 25, sec. 7.) It would seem to require no 
more than a fair construction, or rather no construction, 
if the words employed be given their ordinary significa- 
tion, which is proper, any conduct which is cruel in the 
extreme sense was the intention and is included, and 
if extreme cruelty can be practiced without a manual 
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or such threatened hurt to the physical organization, 
then actions of the nature disclosed herein may furnish 
cause for divorce. The definitions of cruelty, as used in 
‘the law of divorce, have been many, but it has been 
probably gencrally stated that to constitute it there must 
be actual personal violence, or the reasonable appre- 
hension of it, or in another form that physical harm is 
the test of cruelty. Itis said that the weight of authority 
now is to the effect that misconduct which tends-to im- 
pair the health, or which creates an apprehension of 
bodily injury, is cruelty, although no personal violence 
is used. (9 Am. & Eng. Ency. Law [2d ed.] 788.) That 
extreme cruelty included conduct other than personal 
violence has been recognized by this court (Pouers v. 
Powers, 20 Neb. 529), and to a lesser degree in some 
others; but in all there was an accompanuinient of per- 
sonal violence, or it was threatened. A false and ma- 
licious charge of adultery is within the definitions of 
cruelty. (9 Am. & Eng. Ency. Law [2d ed.] 797.) A ma- 
licious accusation of impotence may be cruelty. (Barber 
v. Barber, T Western L. J. [N. Y.] 277. The charge made 
was quite similar to the one in the case at bar. In Kan- 
sas one of the things for which a divorce might be 
granted was “extreme cruelty,” and it was held that 
mental suffering which rendered the married life intol- 
erable or destroyed its legitimate ends and objects was 
“extreme cruelty.” (Carpenter v. Carpenter, 389 Kan. 712.) 
It was observed in the body of the opiaion that “The 
legal question that arises upon these facts is, whether 
they constitute ‘extreme cruelty,’ or not, within the 
meaning of the divorce statute. It was formerly thought 
that to constitute extreme cruelty, such as would au- 
thorize the granting of a divorce, physical violence is 
necessary; but the modern and better considered cases 
have repudiated this doctrine as taking too low-and sen- 
sual a view of the marriage relation, and it is now very 
generally held that any unjustifiable conduct on the part 
of either the husband or the wife, which so grievously 
55 : 
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wounds the mental feelings of the other, or so utterly 
destroys the peace of mind of the other as to seriously 
impair the bodily health or endanger the life of the other, - 
or such as in any other manner endangers the life of the 
other, or such as utterly destroys the legitimate ends 
and objects of matrimony, constitutes ‘extreme cruelty’ 
under the statutes, although no physical or personal vin- 
lence may be inflicted or even threatened.” 

The’ facts of the present case are different, but the 
charges made were ugly ones and certainly well calcu- 
lated to, and did, if we may believe the evidence,—and 
the trial court apparently believed it,—destroy the de- 
fendant in error’s peace of mind; and it would be difficult 
to imagine any further marital intercourse between these 
parties which could have been other than distasteful 
and intolerable to the defendant in error, or indeed to 
the other party. We think the case considered in the 
abstract comes within a fair reading of our statute on 
the subject. This particular case is not by its facts as 
satisfactorily within such a rule as may be some of a 
similar nature, but we feel constrained to conclude not 
to disturb the finding and adjudication on this branch 
of it made in the district court, although a contrary find- 
ing would not have been changed. 

The decree of the trial court in regard to alimony was 
as follows: “The court further finds that the defendant 
be allowed alimony as follows: The entire household 
furniture and one Steinway piano, now in the residence 
lately occupied by the parties, all of the value of $1,000, 
and the sum of $5,000 in money, to all of which plaintiff 
excepts.” It is strenuously urged that this was exces- 
sive, and the reversal of this portion of the decree in 
whole or in part is asked, if the decree, inasmuch as it 
awards a divorce, is approved. The allowance of ali- 
mony, especially the amount thereof, is within the dis- 
cretion of the trial court, and unless there has been a 
clearly wrongful exercise of the discretion, this court 
will not interfere on the ground that there was an exces- 
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sive sum given. (Wilde v. Wilde, 837 Neb. 891.) “There is 
no fixed rule as to the proportion of the husband’s prop- 
erty or permanent alimony to be decreed to the wife on 
granting a divorce. * * * The amount is to be just 
and equitable, due regard being had to the legal and 
equitable right of each party, the ability of the husband, 
the special estate of the wife, and the character and situ- 
ation of the parties.” (Varney v. Varney, 58 Wis. 19; 
Smith v. Smith, 19 Neb. 706; Cochran v. Cochran, 42 Neb. 
612.) We need not quote from or summarize here the 
evidence on this branch of the case. A careful examina- 
tion of it convinces us that the trial court erred in its 
allowance of alimony. The wife had contributed noth- 
ing to the common fund. It is true some furniture and 
household articles had been given to her, but it does not 
appear that anything had been contributed by or for her 
to the financial worth of the parties. The defendant in 
error may within twenty days file a remittitur of the 
sum of $3,500 of the amount of $5,000 ordered to be paid 
as permanent alimony. If done, the decree, as thus 
changed, is affirmed; if not done, the decree of a divorce 
to the defendant in error is affirmed, and the order for 
alimony is reversed, and the branch of the cause in re- 
gard thereto is reversed and remanded. 


JUDGMENT ACCORDINGLY, 


Norval, J., offered no opinion. 


COLUMBIA NATIONAL BANK OF LINCOLN V. GERMAN 
NATIONAL BANK OF LINCOLN. 


TILED DECEMBER 8, 1898. No. 8509. 


1. Testimony and Evidence: Derinitions. “Testimony” and “eyj- 
dence” are not synonymous terms. The latter is the generic 
term, and the former applicable to a species or kind of evidence, 


2, Bill of Exceptions: PresumrTions: Evipencr. If a bill of excep- 
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tions which purports to contain all the evidence is submitted to 
the adverse party for examination and amendment, and he re- 
turns it with an indorsement that he has no amendments to pro- 
pose, it will be presumed to contain all the evidence. (Cattle v, 
Haddox, 14 Neb. 59.). 


3. : AUTHENTICATION. The use of the word “testimony” for 
“evidence” in the certificate of the trial judge in the allowance 
of a bill of exceptions, if the meaning is obvious, or it is clear 
that the latter is intended, will not render the document inop- 
erative. 


4, Action on Check. A check upon a bank by a depositor operates a 
transfer of its amount to the payee if on deposit at the time of 
presentation, and the payee or holder may, on refusal of pay- 
ment, maintain a suit on the instrument for the recovery of its 
stated sum. 


5. Banks and Banking: APPLYING AccounT To Derrosiror’s ‘DEBT: 
Cuecks. As against the holder of a check against an account of 
a depositor the bank of deposit may not apply the amount of the 
account to the payment of the indebtedness of the depositor to 
the bank which is not yet due, although the depositor may be 
insolvent. 


6. Pleading: INconsistENT DEFENSES: FEstrorprL. Two defenses ir- 
reconcilably inconsistent may not be enforced, and the position 
assumed by the party prior to the suit relative to the facts and 
circumstances involved in the transactions drawn into question 
will prevail. 


Error from the district court of Lancaster county. 
Tried below before TIBBETS, J. Reversed. 


J. H. Broady and E. #. Brown, for plaintiff in error. 


N.C. Abbott and Abbott, Selleck & Lane, contra. 


HARRISON, C. J. 


On June 2, 1893, the State Bank of Cortland was 
engaged in the business suggested by its name, and at 
the place thereby indicated, and in the course of such 
business drew and forwarded an order or a check on the 
German National Bank of Lincoln in favor of “J. H. 
McClay, cashier,” he being such officer of the Columbia 
National Bank of Lincoln, for the sum of $898, and in- 
closed the same in an envelope addressed “Columbia Na- 
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tional Bank, Lincoln, Nebraska,” and mailed the pack- 
age. On June 3 it did likewise in relation to an order 
or check similar in form and substance in the material 
portions except amount, which was $3.88. The instru- 
ments, or checks we may call them,—for whatever may 
be the proper technical designation they were in effect 
checks and to be considered as such (Bull v. First Nat. 
Bank of Kasson, 123 U. S. 109),—were received through 
the mail by the Columbia National Bank on June 7, 
1893, and were, in the morning of the day of reception, 
presented to the drawee for payment, which was refused. 
The bank of Cortland had an account with the German 
National Bank, and on the morning of June 7, 1893, 
there was to the credit of the former the sum of $983, 
which was subject to check. At the close of business 
on June 6, 1893, the bank of Cortland suspended, passed 
into the hands of a receiver, who afterward continued 
in possession for the sole purpose of adjustment of its 
affairs. The bank of Cortland was a debtor of the Ger- 
man National Bank, the indebtedness being evidenced by 
promissory notes which were payable on dates subse- 
quent to June 7, 1893, or they were not then due, but 
on that datc the amount, which was shown by the open 
account, in favor of the bank of Cortland was by the 
German National Bank credited as a payment on one 
of the notes to which we have just referred, and the ac- 
count balanced or closed. In this, an action by the 
Columbia National Bank against the German National 
Bank to recover the amount of the two checks sent it by 
the bank at Cortland, the defendant was accorded a judg- 
ment, to reverse which the plaintiff has prosecuted an 
error proceeding to this court. 

What may not be inaptly termed a preliminary ques- 
tion, which has its origin in the condition of the record 
as presented, is raised and urged for the defendant. The 
certificate of the trial judge of the allowance of the bill 
of exceptions recites that the document contains “all 
the testimony adduced or offered on the hearing of the” 
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cause, and in other portions of its statements the refer- 
ence in each is to “testimony.” It is of this it is objected 
that it is insufficient, inasmuch as “testimony” means 
but a part of the evidence, and the certificate should 
show that all the evidence was included in the bill of 
exceptions. It is incontestably true that “testimony” 
and “evidence” are not synonymous terms; that testi- 
mony is but a kind or species of evidence; that the former 
is in a trial the portion of the latter which may be given 
orally by witnesses; that the Jatter is inclusive of the 
testimony of witnesses, documents, etc.; that “evidence” 
is the generic term (Gazette Printing Co. v. Morse, 60 Ind. 
158); and if we were confined to the certificate and 
could look no further, it might be fatal to the bill of 
exceptions (Gazette Printing Co. v. Alorse, supra; Lindley 
v. Dakin, 18 Ind. 388); but an examination of other parts 
of the document reveals that it was presented, as the 
law required, to the adverse party for examination and 
proposal of amendments, and returned indorsed, “I here- 
with return the within bill of exceptions and suggest no 
amendments,” over the signature of counsel. From such 
an indorsement the presumption arises that the bill of 
exceptions, on which it appears, contains al]l the evi- 
dence, though the certificate of the trial judge may not 
so state. (Cattle v. Huddox, 14 Neb. 59.) There being 
nothing in this record to indicate to the contrary, such 
presumption must be indulged and govern. J*urther- 
more, if the certificate be read in connection with other 
matters of the bill of exceptions to which it is attached, 
it is clearly disclosed that testimony therein is used as 
the equivalent of evidence, and when this is true, it is 
sufficient. (Harris v. Vomlinson, 130 Ind. 426.) 

‘It is the contention for the plaintiff that the judgment 
of the trial court was violative of the rules that a check 
drawn on funds in a bank is an appropriation of its 
amount in favor of the holder, and on refusal of its pay- 
ment, where the funds have not been drawn out prior 
thereto, the holder may sue for the recovery of the 
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amount (Fenner v. Smith, 31 Neb. 107); and further, that 
the bank could not, as against the rights of the holder 
of the checks, apply the deposit or money on open ac- 
count subject to check to the payment of a debt of the 
depositor to the bank, which had not matured or was 
not due. We believe these propositions advanced for 
the plaintiff are sound, and will adopt them. They- are 
thoroughly supported by precedent, and we think the 
logic and reason applicable to the events and circum- 
stances of the matter in hand. Counsel for plaintiff have 
cited the following cases, which fully sustain their po- 
sition: Merchants Nat. Bank v. Robinson, 97 Ky. 552, 31 
S. W. Rep. 186; Lourth Nat. Bank v. City Nat. Bank, 68 
Ill. 398; Muller v. Steiglitz, 27 O. St. 855; Jones v. Manu- 
facturers Bank, 10 W. N. C. [Pa.] 102; Manufacturers Nat. 
Bank v. Jones, 2 Pen. [Pa.] 877; Oatnan v. Batavian Bank, 
77 Wis. 501; Merchants Nat. Bank v. Ritzinger, 20 Ill. App. 
27; Skunk v. Merchants Nat. Bank, 16 W. L. B. [0.] 353; 
Spalding v. Backus, 122 Mass. 553. 

It was of the evidence that on the morning of June 
7, 1893, the cashiers of the defendant bank had a tele- 
phonic conversation with the president of the bank of 
Cortland, in which the propriety of the action of the 
former in applying the amount of the open account of 
the latter as a payment on its debt to the former, which 
was not yet due, was discussed, and soon after this con- 
versation was closed, the president of the bank of Cort- 
land sent a telegram to the said cashier in whieh he at- 
_tempted for the bank to authorize such action as we 
have indicated. The telegram was of date June 7 and 
stated: “Apply our balance on our indebtedness. State 
Bank Cortland.” But all this was futile, for the Cort- 
land bank had, on the evening of June 6, passed from the 
control of its officers to the hands of the officers of the 
state, and it was no longer a going concern. 

It appeared in evidence that of the amount of the open 
account of the Cortland bank with the defendant at or 
about-the times of the transactions involved herein there 


°o 


808 NEBRASKA REPORTS.: [ Vou. 56 


Gates v. Johnson. 


was the sum of $590.05, the amount of a draft received 
from the bank of Cortland,and with which it was credited 
and of which payment was refused on presentation to the 
bank in Chicago on which it was drawn. It was subse- 
quently paid, but this fact cuts no figure in the present 
controversy. It is now urged for defendant that it had 
the right, when the payment of this draft was refused, to 
charge its amount back against the account of the Cort- 
land bank, and this being true, there was not money to 
pay the checks of plaintiff in the hands of defendant, and 
its refusal of payment was warranted and must be up- 
held. As we view this matter as developed in the evi- 
dence the defendant has furnished by its action a golu- 
tion of this question. On the morning of June 7 it had 
no hesitancy, when it desired to apply the amount of the 
balance of the account of the bank of Cortland to the 
payment of its debt to the defendant, in considering the 
whole of such amcunt as belouging unqualifiedly to the 
bank of Cortland, and will not be heard to assert now, 
if such money cannot be applied as it was then placed, 
it was but conditionally the property of the bank of 
Cortland, and we will now take another and different 
position in regard to it. It follows from what has been 
said that the judgment ef the trial court was wrong, 
and it must be reversed. 


REVERSED AND REMANDED. 


O. C. GATES, APPELLEE, V. B. IF. JOMNSON, APPELLANT. 
Fitep DECEMBER 8, 1898. No. 8529. 


1. Conflicting Evidence: Rrevirw. In an appeal to this court the 
findings of a trial court, if upon conflicting evidence, will not be 
disturbed unless clearly wrong. 


2. Partnership: Derinirion. “Copartnership is a contract of two or 
more competent persons to place their money, effects, labor, skill, 
or some or all of them, in lawful commerce or business, and to 
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divide the profits or bear the loss in certain proportions. Follow- 
ing Kent’s definition, 3 Comm. 34.” (Waggoner v. First Nat. Bank 
of Creighton, 43 Neb. 84.) 


: Community or INTEREST. A community of interest in the 
profits as such, of a business venture, and not by way of pay- 
ment or compensation for services or other assistance therein, 
may be suflicient to constitute a copartnership. 


APPEAL from the district court of Lancaster county. 
Heard below before TIAL, J. Affirmed. 


B. F. Johnson, for appellant. | 
Stewart & Manger, contra. 


Harrison, C. J. 


In an action by the appellee against the appellant in 
the district court of Lancaster county to recover an al- 
leged share of the profits derived from the erection of a 
building, the former was successful and the matter has 
been appealed to this court. The determination of the 
litigated issues in the trial court hinged upon the ques- 
tion of the existence or non-existence of a partnership 
between the parties to the suit at the time or during the 
performance of the building contract. It is here asserted 
for the appellant that the evidence was insufficient to 
support the finding that there was a partnership. Suffice 
it to say on this subject that an examination of the evi- 
dence develops that in it there was a conflict on the 
issue of a partnership or nou-partnership, and that it was 
somewhat evenly balanced, but with sufficient to sustain 
a finding of either, which being true, the settlement of 
the question by the trial court must be given recognition, 
and prevail. It cannot be said that the conclusion of 
the district court was clearly wrong or had not sufficient 
evidence in its support. (Zunt v. Huffman, 41 Neb. 244; 
Steinkraus v. Korth, 44 Neb. 777.) For a definition of co- 
partnership, and that a community of interest in a busi- 
ness enterprise, venture, or undertaking and the profits 
thereof may constitute it, without an express agreement 
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to share any losses, see Waggoner v. First Nat. Bank of 
Creighton, 43 Neb. 84. _The judgment of the district 
court is 

_ATFIRMED. 


STATE oF NEBRASKA V. JOSEPH S. BARTLEY ET AL. 
FitEp DECEMBER 8, 1898. No. 10117. 


1. Impaneling Jury: REview or Rutines. Retention or rejection of 
a juror, during the impaneling of a jury, to whom an objection 
has been interposed, is a matter within the discretion of the 
trial judge, and in the absence of an abuse of such discretion 
will furnish no available error. 


2. New Trial: Rutixe on Motion: Excerrion: REVIEW. To obtain 
a review in this court of questions raised in a motion for a new 
trial an exception must be taken at the time of the decision to 
the overruling of said motion. 


3. Construction of Code. ‘Ihe Code of Civil Procedure, in all its pro- 
visions and all proceedings under it, must be liberally construed, 
with a view to promote its object and assist parties in obtaining 
justice. (Code of Civil Procedure, sec, 1.) 


4, Review: Exception TO JUDGMENT. To obtain a review of the pro- 
ceedings of the trial court in a suit an exception to the final 
judgment is unnecessary. 


5. New Trial: RULING ON MoTION: JEXCEPTION: REVIEW. A journal 
entry disclosed the presentment of a motion for a new trial. In 
the same entry was stated that defendant moved for judgment, 
also the rendition of the same,—following all of which there ap- 
peared this: “To all of which plaintiff duly excepts.” Held, 
Sufficient evidence of the exception to the action of the court on 
the motion for a new trial, although somewhat questionable prac- 
tice to have the exception so noted. 


6. Instructions: RecorD ror REVIEW. The instructions to a jury are 
proper matters of the record, and need not, in general, be pre- 
served in the bill of exceptions. (Blumer v. Bennett, 44 Neb. 873.) 


7. Exception: RecorD. Taking an exception is an act of counsel in 
court. The evidence of the act is its notation of record. (Blumer 
v: Bennett, 44 Neb. 873.) : 


8. Instructions: EXCEPTIONS: RECORD FOR REVIEW. A prepared state- 
ment in writing of the exceptions to the giving specifically desig- 
nated instructions, also to refusals to give requested ones duly 
filed at the proper time, indorsed by the trial judge “allowed,” 
and authenticated as a part of the proceedings, held to furnish 
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evidence of the exception having been made and to not be an 
improper manner of notation; also properly of the record. 


EvIpDENCE: Review. Instructions to a jury which leave 
that body at liberty to infer or find facts as existent, of which 
there is no evidence, are erroneous, and such errors, unless with- 
out prejudice, furnish ground for reversal of a judgment. 


10. Action on Bond of State Treasurer: VERDICT FoR DEFENDANTS: 
EvipENcE: InstRUcTIONS. The verdict, insomuch as it was neces- 
sarily based on a negative finding upon one of the issues in rela- 
tion to an allegcd failure or default of a state treasurer in the 
performance of the obligations of his official bond, determined 
not sustained by sufficient evidence, contrary to the “evidence, 
the instruction of the court, and the law. 


ERROR from the district court of Douglas county. 
Tried below before POWELL, J. Reversed. 


O. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Aitorncy General, for the state. 


John C. Cowin, EH. M. Bartlett, James Manahan, Frank T. 
Ransom, E. FE. Brown, N. 8. Harwood, John H, Ames, Har- 
wood, Ames & Pettis, and C. C. McNish, contra. 


Harrison, C. J. 


In the petition in this, an action commenced in the 
district court of Douglas county, it was pleaded that 
Joseph 8. Bartley was duly elected treasurer of the state, 
for a specific stated term, furnished the necessary bond, 
and assumed the duties of the said office. It was further 
alleged that in Douglas couuty he converted to his own 
use the sum of $201,884.05, and had failed and refused 
to account for said sum or to turn the same over to his 
successor in office. It was also set forth that he had 
failed to account for or pay to his successor a sum of 
$353,906.61, with which he as such officer stood charged. 
This suit was on the bond against him as principal, and 
the other defendants as sureties, to recover the amounts 
of the alleged shortages in his accounts, aggregating 
$555,790.66, The petition also contained an allegation 
that the Omaha National Bank was a duly accepted, ap- 


812 NEBRASKA REPORTS. [ VOL. 56 


State v. Bartley. 


proved, and designated state depositary for funds of the 
state, and had on a designated date on deposit a sum of 
the public moneys in excess of $201,884.05. The answers 
of the defendants were of much the same tenor, except 
in that of Mary Fitzgerald there was a further defense, 
—that of her insanity at the time she signed the bond in 
suit. Of each of the answers was a portion whereby it 
was sought to raise the question of the jurisdiction of the 
trial court to entertain and hear the cause. Issues were 
joined, and a trial resulted in a verdict and judgment for 
the defendants, and the state seeks a review of the pro- 
ceedings. 

Jn the brief filed for plaintiff in error there is first con- 
tained a complaint of some orders and actions of a judge 
or the judges of the trial court, of whom there are several 
in the district of the trial of the cause, with reference to 
before which one the trial of the suit should be, and its 
ordered removal from the call which would have brought 
it on for trial before one of the judges to the call which 
caused the trial to be before another judge. Whatever 
there may have been of these things, an examination of 
the record does not disclose other than a desire of the 
judge who presided during the trial to fairly and impar- 
tially conduct the same. We do not know whether coun- 
sel, in the remarks on this subject, merely indulged a 
wish to scold a little; but whatever may have prompted 
the remarks, the record shows nothing reprehensible, 
erroneous, or extraordinary in the actions which fur- 
nished the basis for the statements in the brief. 

In each of the matters of rejections and retentions of 
jurors, to which reference is made in the argument for 
plaintiff in error, the trial court might exercise its dis- 
cretion; and without an abuse thereof they can furnish 
no cause for reversal. There was no abuse of the discre- 
tion, and the argument fails. They can furnish no cause 
for reversal. (Omaha S. R. Co. v. Beeson, 36 Neb. 361.) 

We will now turn our attention to some arguments for 
the defendants in error relative to points of practice, in 
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each of which it is asserted there is a lack or failure of 
proper objections, or to preserve exceptions to decisions 
or actions of the trial court, such as precludes their pre- 
sentment for review here. Of these is that there was no 
exception to the ruling on the motion for a new trial. 
Such an exception is necessary to obtain a review of 
questions raised in the motion. (Van Liten v. Medland, 
58 Neb. 569; T'udmey v. Willman, 43 Neb. 28.) If an ex- 
ception was noted to the overruling of the motion for a 
new trial, that it was done appears in the following 
journal entry: “Now, on this day, this cause coming on 
for hearing upon the motion of the plaintiff filed herein, 
to set aside the verdict of the juvy heretofore rendered 
in this case, and for a new trial herein, the court on 
consideration hereof, being fully advised in the premises, 
overrules said motion. Thereupon, on motion of defend- 
ants for judgment on the verdict, it is considered by 
the court that the above entitled cause be, and the same 
hereby is, dismissed, and that the said defendants, and 
each of them, go hence without day and recover of and 
from the said plaintiff their costs herein expended, 
taxed at $——,, to all of which the plaintiff duly excepts, 
and on application is hereby given forty days from and 
after the rising of the court at its present term in which 
to prepare and serve bill of exceptions herein.” The ar- 
gument here is that the entry discloses two motions,— 
one for plaintiff, which was overruled and no exception 
taken; a motion for judgment sustained, to “all of which 
the plaintiff duly excepts;” that this was an exception to 
the affirmative action on the motion for judgment and 
entry of judgment, or the exception was, at least, indefi- 
nite, and cannot be said to be applicable to the negative 
action as to the motion for a new trial. In section 1 of 
the Code of Civil Procedure it is prescribed: “The rule 
of the common law, that statutes in derogation thereof 
are to be strictly construed, has no application to this 
Code. Its provisions, and all proceedings under it, shall 
be liberally construed, with a view to promote its object 
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and assist the parties in obtaining justice.” With this 
in view, the exception noted in the entry which we have 
quoted must be held directed against the order relative 
to the new trial. No exception to the final judgment or 
to the ruling by which it was rendered was necessary 
(Erck v. Omaha Nat. Bank, 48 Neb. 618); and to say, where 
there is a statement of au order overruling a motion for 
a new trial, also of a rendition of judgment, and motion 
for it sustained, and all are blended or appear in state- 
ment in one journal entry, and the statement in regard 
to exceptions is at the close of the entry, and such no- 
tation of exception is worded as the one in this case, that 
it is applicable to the action relative to which none was 
necessary, and inapplicable to the one as to which it was 
a vital necessity, or that it was so indefinite that the 
ruling against which it was specifically directed is not 
ascertainable or cannot be discerned, would not be giv- 
ing force to the rule of construction to which we have 
referred, but would be to ignore it. It would doubtless 
in this case have been better practice to have secured 
an entry to be made which would have shown beyond a 
possibility of question, or even cavil, the exception to 
the order on the motion for a new trial; but we must 
consider the record as made, and we conclude the excep- 
tion to such order is sufficiently disclosed by the record. 

It is also urged for defendants that there were no ex- 
ceptions to the instructions of the court, or its refusal 
to give requested instructions. There is in the record a 
copy of a paper, which the clerk of the court states was 
duly filed, and which is marked “Exception by plaintiff,” 
and “Exceptions taken by plaintiff to instructions given 
by the court on its own motion, and to the refusal of the 
court to give instructions requested by plaintiff;” and 
the several numbered exceptions indicated by the head- 
ing appear in the body of the document, which has at 
its close the signature of the attorneys for the plaintiff; 
and there also appears on the paper the following: “Ex- 
ceptions allowed. Clinton N. Powell, Judge.” This, 
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the transcript states, was filed the day the cause was 
submitted to the jury, and immediately succeeding it in 
the transcript is the statement: “And the said jury now 
having heard the remaining arguments of counsel, and 
the charge of the court, retire to their room in charge of 
bailiff,’ etc. In the certificate to the record is, with - 
others, the following statement: “I, Albyn L. Frank, 
clerk of the district court in and for Douglas county, Ne- 
braska, do here certify that the foregoing is a full and 
true transcript of the proceedings had in the cause, 
» * * containing the petition, * * * charge of the 
court, instructions asked by plaintiff and refused, ex- 
ceptions by plaintiff.” In sections 52 to 56, inclusive, 
chapter 19, Compiled Statutes 1897, are contained direc- 
tions in regard to instructions to juries and exceptions 
thereto. Section 308 of the Code of Civil Procedure is 
to the effect that an exception must be to a decision at 
the time made. Section 310 states that if the decision 
is entered of record, also the grounds of objection, the 
exception may be by a notation at the end of the de- 
cision; but nowhere do we find just how the exceptions 
shall be evidenced of record. 

It is stated in the reply brief filed for the state that the 
exceptions to the instructions in this case were evidence 
in accordance with the method .almost universally prac- 
ticed by the bar in Douglas county,—the place of trial. 
However this last may be, the instructions were them- 
selves properly matters of the record in this state, and 
not to be preserved in the bill of exceptions. (Haton v. 
Carruth, 11 Neb. 231; Cleveland Paper Co. v. Banks, 15 
Neb. 20; Blumer v. Bennett, 44 Neb. 873.) Taking an ex- 
ception is the act of counsel in court. The evidence of 
such act is its notation on the record. (Blumer v. Bennett, 
supra.) We are satisfied that the manner of evidencing 
the exceptions in the present case was not improper, and 
that the notation by form of statement expressed in 
writing, and the prepared statement allowed and so in- 
dorsed by the trial judge, and filed with the clerk of the 
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court, and authenticated as a part of the proceedings, 
must be received as a recitation, and evidential of the 
exceptions; and to be so received, it need not be embodied 
in the bill of exceptions. 

We have now noticed and determined such matters 
as were urged on behalf of defendants, the disposition of 
which must necessarily precede the examination of the 
questions raised in the arguments for the plaintiff. 

One of the alleged shortages declared upon in the pe- 
tition was of the sum of $201,884.05, and relative to this 
sum it was shown that the legislature had passed an act 
in which an amount, $180,101.75, was appropriated from 
the general fund of the state to reimburse the sinking 
fund in said amount. In the act making the appropria- 
tion the language was as follows: “Ifor state sinking 
fund, one hundred eighty thousand and one hundred and 
one and seventy-five one hundredths ($180,101:75) dollars, 
to reimburse said fund for amount tied up in Capital 
National Bank.” (Session Laws 1895, p. 404, ch. 88.) 
The act was approved and became of effect; and it ap- 
pears that afterward a voucher signed by J. S. Bartley 
was presented to the auditor of public accounts and ap- 
proved, and that J. S. Bartley signed a receipt thereon 
to the effect that he received warrant No. 95241, amount 
$180,101.75. The voucher to which we have just referred 
was a claim to the said sum for the sinking fund, and for 
its reimbursement, and recited the facts in substance 
as stated in the act of appropriation, and identified the 
act as being a “house roll,” and gave its number. The 
warrant was as follows: 


“TREASURY WARRANT, 
“$180,101.75 STATE OF NEBRASKA. _ No. 95241. 
21,782.30 


$201,884.05 
“OFFICE OF AUDITOR oF PuBLIC AccoUNtTs. 
“LINCOLN, NeB., Apr. 10, 1895. 
“Treasurer of Nebraska, 
“Pay to J. S. Bartley, or order, one hundred eighty 
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thousand one hundred one & 75-100 dollars, for to reim- 
burse state sinking fund. In accordance with legislative 
appropriation approved Apr. 10, 1895, and charge gen- 


eral fund. EvucEenr Moone, 
“Countersigned: Auditor Public Accounts. 


“J. 8. BARTLEY, 
“State Treasurer. P.O, HEDLUND, Deputy.” 
Stamped on face with rubber stamp: “Paid Jan. 3, 
1897.” 


The warrant and the money were the property of the 
state. The designated sum was but to be changed from 
one fund to another, as authorized by the legislative act, 
and the treasurer took the method indicated, presumably 
to effect the desired transfer. It was aiso of the evidence 
that this warrant was registered for payment on the date 
of its issuance, April 10, 1895; and in the “Warrant 
Register” the date it was paid appeared as “1|2|97;” in- 
terest $21,782.30; total $201,884.05. The evidence fur- 
ther disclosed that on January 2 or 3, 1897, the warrant 
was in the Omaha National Bank, and Joseph S. Bartley, 
then state treasurer, went to Omaha and to the bank, 
there drew his check as state treasurer, or had one with 
him which he had previously drawn, for the sum of $201,- 
884.05, payable to either the bank or “J. H. Millard, Pt.,” 
delivered it to the cashier of the bank, and received from 
him the warrant, No. 95241, stamped paid. The bank 
was then a state depositary of funds and had more than 
the amount called for in moneys of the general fund of 
the state then on deposit. The check ordered the pay- 
ment of its amount from the amount on deposit of said 
fund, and it was testified that it was so paid to the party 
in whose favor the check was drawn. The account of the 
bank with the general fund of the state was charged 
with, and diminished by, the sum so paid. The sinking 
fund did not receive it. There was, by all this, effected 
by the treasurer a misappropriation of the said amount, 
and a shortage created in the funds of the state. He 
thereby violated the obligation of his bond, and there 

56 
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accrued a liability on his bond. There was also ele- 
mental of this transaction that which satisfied the juris- 
dictional question raised by the answers. 

In regard to the occurrences in the Omaha National 
Bank the trial court charged the jury as follows: “You 
are instructed that the defendant Joseph S. Bartley, as 
state treasurer, had no right or authority to transfer to 
the Omaha National Bank, or to any other person, the 
title to the warrant for $180,101.75 received in evidence 
in this case, nor had he the right to pay the same to 
said bank, or to any other person, out of the money of the 
state of Nebraska. His sole duty in the premises was to 
take the money out of the general fund and turn the 
same into the sinking fund, credit one fund with the 
amount, and charge the other fund with a like amount; 
and if you find from the evidence that he failed to per- 
form his duty in this regard, and paid the amount thereof 
to a party not entitled to receive the same, then he and 
his bondsmen would be chargeable in this action for 
such an amount, if any, as you find from the evidence the 
state was damaged thereby. Given.” The jury, the evi- 
dence being to the effect it was on this subject of the 
trial, rendered a verdict which, it may fairly be said, was 
contrary to this instruction, and contrary to law. 

In addition to the defenses interposed by and for the 
other defendants there was for Mary Fitzgerald, as we 
have-before stated, the further defense of her insanity at 
the time she signed the instruments by which it was 
sought to bind her in the present action; and it is con- 
tended that there was sufficient evidence to sustain a find- 
ing in her favor as to this defense, and the verdict as to 
her must be affirmed. The parties are very urgent in 
their arguments on this branch of the case, and we have 
carefully weighed all the evidence which has reference to 
it, as, indeed, we have all of it. It would serve no useful 
purpose to quote from it or to summarize it here. It was 
conflicting and, as is often the nature of evidence, and on 
the subject here involved, not altogether satisfactory. It 
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may be further stated by way of argument alone that the 
instructions in regard to the issue of the insanity of Mrs. 
Titzgerald, at the time she signed the instruments by 
which it was sought to bind her herein, were not errone- 
ous; also that there was no error in the refusals to give 
the ones requested by or for the state relative to this is- 
sue; but of those given by the court on its own motion rel- 
ative to the issne of any liability on the bond there were 
two at least which were bad in that by each the jury was 
allowed to deliberate and determine as to facts, and base 
a verdict upon said decision or finding, and of such facts 
there was no evidence,—was a total absence of any evi- 
dence. This was radical error (Cropsey v. Averill, 8 Neb. 
151; McCready v. Phillips, 44 Neb. 790; City of Crete v. 
Childs, 11 Neb. 252; Farmers Loan & Trust Co. v. Mont- 
gomery, 30 Neb. 33; La Bonty v. Lundgren, 31 Neb. 419); 
and that it was committed was well calculated to mis- 
lead the jury. As to at least one, if not both, of these 
matters there was requested for the state an instruction 
by which, if it had been given in place of the one read, 
the error would have been avoided. 

There were for Mrs. Fitzgerald two defenses. No spe- 
cial finding or verdict was asked for her relative to the 
issue of insanity, which was interposed for her, and for 
none other of the defendants; and no special finding as 
to such issue was made. The verdict was a general one 
in favor of the defendants. There is nothing in the rec- 
ord from which it can be determined whether the jury 
decided for or against Mrs. Fitzgerald on any particular 
issue. There is no means by which it can be determined 
hence the court cannot ascertain it. The evidence on 
the question of the insanity of Mrs. Fitzgerald was not 
all to the one effect. That it was conflicting, we have be- 
fore stated. There was error, as we have seen, in the 
submission of the one issue,—that of any default in the 
obligation of the bond,—which it cannot be said was not 
prejudicial; and this conclusion calls for the reversal of 
the verdict and judgment in favor of Mrs Fitzgerald, as 
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well as against the other parties. There were errors com- 
mitted which it cannot be said were not prejudicial to 
the rights of the complaining party, and the verdict must 
be set aside. (McCready v. Phillips, supra; Roberts v. 
Drehmer, 41 Neb. 306; Kansas City & Q. RB. Co. v. Rogers; 
48 Neb. 653.) 

A discussion of the other points would necessitate a 
more or less extended reference to, and comment upon, 
the evidence bearing upon them, and it is thought best, 
since the cause must be remanded for further proceed- 
ings, to not do so at this time; hence such discussion 
will be omitted. It follows from what has been de- 
termined herein that the judgment must be, and is, re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


INDEX. 


Abatement and Revival. See REvivor. 


Abstracts of Title. 

1. For damages resulting from the omission of an incum- 
brance, the abstracter is liable to the person for whom he 
made the abstract. Security Abstract of Title Co. v. Long- 
COL C:. esetsieie ai Bib ei aia les S ara’ sare.9 bisidhese Saino gee viatacclalaase Seas oes aaie'ered 


2. Facts stated in opinion held not ground of defense in an 
action against an abstracter for failure to make his ab- 
stract disclose the pendency of a suit affecting the title to 
the property involved. Id. 


Accident Insurance. See INSURANCE, 1-3. 
Accounting. See PARTNERSHIP, 2. 


Actions. See BANKS AND BANKING, 5. CoRPORATIONS, 11. In- 
JUNCTION, 3. LIMITATION OF ACTIONS. MORTGAGES, 2, 3. 
PARTIES. ; 

The distinction between law and equity has not been abol- 
ished, though section 2 of the Code provides that there shall 
be but one form of action, called a “civil action,” in which 
rules of law or doctrines of equity may be enforced. Hop- 
Kins v. Washington County... ..cccccccccccscuccccecccescnscces 


Admissions. See EVIDENCE, 3. 


Adverse Possession. 

1. One who has been in the actual, visible, exclusive, and un- 
fnterrupted possession of a portion of a street in a city un- 
der a claim of right, for ten years or more, thereby acquires 
an absolute title to the property. Webster v. City of Lin- 
COUN we ceeereceee eee esa ceccccseesccee reer errr oeeees 


2. A tenant remaining in possession after expiration of his 
term, without repudiating the relation created by the lease, 
does not hold adversely. Carson v. Broady........cc.cccceee 


3. Where the proof tends to show a continuous exclusive pos- 
session for the statutory period by acts indicating dominion 
over the land, that there was proof of declarations of the oc- 
cupant indicating that he did not at first claim ownership 
does not conclusively rebut the inference of a claim of right 
derivable from his acts, but the issue is for thé jury. Webb 
DV. Thiele ..ccccccccncnccrccccrcececes sie ¥/4:ale she's 6 thaiwhero wisi sé:br6 
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Adverse Possession—coicluded. 

4, The purchase, or attempted purchase, of an outstanding 
title by one in adverse possession is not alone sufficient to 
break the continuity of the pcessession or divest it of its ad- 
verse character, especially where the attempt to purchase is 
not made until after the expiration of the statutory period. 
Id. 

Affdavits. See CoNTINUANCE. 
Alienation. See PERPETUITIES, 
Alimony. See Divorce, 7. 
Anti-Trust Law. See Monopolies, 
Appeal Bonds. See REVIEW, 1-5. 


Appearance. See JUDGMENTS, 12. 
A failure to serve a conditional order of revivor goes only to 
the jurisdiction of the person, and is waived by a voluntary 
general appearance. Missouri P. R. Co. v. For.......0. eee 


Appraisement. See Executions, 1-8. EXEMPTION, 2, 3. 


Assault and Battery. 
1. In a civil suit for assault and battery, where the answer is 
a general denial, evidence of justification is inadmissible. 
DUP Gs POU ears ae eo eee OG AS Ea wih Ente cls Baraca kad asoveieine sty 


tw 


fssue, Td... ccc cee ccc cece c ee cette tenn nen een ceeaes dele terse sae 

In a civil suit for damages for assault and battery it was 
Le'd there was no error in rejecting proof that defendant 
had never used profane language and that he had never 
been arrested. Id. 


to 


4. In a civil suit for damages a direction to the jury to take 
into consideration any permanent internal injury sustained 
by plaintiff held justified by the evidence. Jd............6. 

5. Evidence he’d to sustain a verdict for plaintiff for damages 
for assault and battery. [0 ....... cece cece ee cece eee ee eee 

6. Damages for plaintiff for $2,600 for assault and battery hela 
not exccssive. Id. 


Assignments. 

1, Detaching an interest coupon from a bond secured by mort- 
gage and transferring it to a third person operate as an as- 
signment pro tanto of the mortgage. New England Loan & 
Trust Co. ve RODINSON. 0. ccc cece ewer eee renee eter eee eenes 
The assignee of a non-negotiable chose in action takes it 
subject to all equities existing between the original parties, 
Lewis U. HOldrege. cece e cece cence tener eee e eee e ene n nents 


to 


3. A creditor's order on a debtor to pay a third person a por- 
tion of an entire debt is inoperative unless accepted by the 
debtor. Hopkins r. Washington County gccceeurterrrcrreners 


698 


_In a civil suit for damages defendant’s reputation is not in — 
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4, 


Assignor of a note secured by mortgage cannot release 
promisor from liability for the debt, or disturb the mort- 
gage lien. Anderson v. Kreidler 


Assignments of Error. See REVIEw, 6-13. 
Attachment. 


1. 


co 


10. 


A petition in a suit for wrongful attachment held not de- 
murrable for omitting to give names of persons who refused 
plaintiff credit because of the attachment. yd v. Cook..... 


. Averments of petition in a suit for wrongful attachment of 


a merchant’s goods held sufiiciently specific to permit plain- 
tiff to introduce evidence of loss of credit sustained by him. 
Id. 


. The measure of damages for wrongful attachment is all the 


damages sustained. Ld... ccc cee cece cece cece ee eee eee e eens 


. Gains prevented by closing a merchant’s store under a 


wrongful attachment are recoverable in a suit for damages. 
Id. 


. Where plaintiff’s credit was injured or destroyed by wrong- 


ful attachment, he may recover: whatever pecuniary dam- 
ages he can prove by competent testimony. fd, 


. A loss of profits is a loss which may be reasonably, natur- 


ally, and ordinarily expected to follow from the closing up 
of a merchant's place of business and the seizure of his 
goods, Id. 


retained them three months, the merchant, in a suit for 
damages, may prove sales and profits during corresponding 
months of the previons year as a basis to determine profits 
lost. ld. 


. A judgment sustaining an attachment does not determine 


whether the property was exempt from seizure. Johnson 
La EC A pajeene eel dSiclee Pee oe eare eee 


Where plaintiff in attachment knows that goods owned by 
a stranger were seized under the writ and sold, the act of 
the former in receiving the proceeds of the sale constitutes 
a ratification of the levy. Omaha Nat. Bank v. Robinson.... 
Attachment plaintiff from whom the property was taken 
in replevin must follow the replevin action to judgment, and 
if successful, and the property be not returned, satisfy his 


judgment by execution, and, failing in this, look to the re-' 


plevin bond fer indemnity, and, if this proves worthless, to 
the official bond of the officer for negligently approving an 


171 
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72 


. Wherea sheriff wrongfully attached a merchant’s goods and e 


422 


599 


insufficient replevin bond. Shull v. Barton.......++++ seeeee - 718 


Attorney and Client. See Executions, 10. 


1. 


An attorney who purchases a judgment against his client 
can recover thereon only the amount paid, Olson v. Lamb.. 


404 
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Attorney and Client—concluded. 
2, Where an attorney purchases at judicial sale property in 
* which his client is interested and conceals material facts 
which might affect the client’s election to treat the attor- 
ney as trustee, dealings with the attorney on the basis of 
the latter’s ownership will not prevent the client, on learn- 
ing the facts, from enforcing the trust. Id. 


3. Where an attorney purchases at judicial sale property in 
which his client is interested, the latter may treat the at- 
torney as trustee, but the client, by afterward dealing with 
the attorney as owner, may ratify such purchase or estop 
himself from claiming the benefit thereof. Jd. 


4. An attorney who purchases for his own benefit at judicial 
sale property in which his client is interested will not, in a 
suit to declare a trust, be allowed compensation for profes- 
sional services in procuring the sale to be confirmed. Id... 105 


o 


The expression of an opinion as to the probabilities of re- 
alizing a certain sum upon the sale of real property is not 
such an expression of opinion as renders liable an attorney 
because of a mistake in his estimate. Reumping v. Whar- 
LOM: coeds creeds nese sere ace Gioae aoe le Baca is WS A GAs Eas al, SE Ria oleate soe 536 


6. In a suit for damages against aitorneys for failure to ob- 
tain for their client modification of a decree in like manner 
with appellants, a failure of the evidence to show like con- 
ditions held to justify the supreme court’s refusal to disap- 
prove an instruction by the trial court to find for the at- 
torneys. Id. 


7. The authority of an attorney who actually enters an ap- 
pearance will be presumed to justify him in so doing. Afis- 
sourit P. BR. CO. UV. POD. cece eens o Beievae as ine oats foes 


Attorneys. See REVIEW, 1. 


Attorney’s Fees. See Costs, 7, 8. A A ake . . 

Courts cannot award attorney’s fees to an unsuccessful con- 

testant of a will solely because he acted in good faith, and 
probable cause for the contest existed. Wallace v. Sheldon.. 56 


Auditor of Public Accounts. See STATE AND STATE OFFICERS, 2, 
8, 10. : 


Banks and Banking. See CorrorRatTions, 1, 11. 
1. An assessment levied by the compiroller of the currency on 
a stockholder of a national bank draws interest from the 
date such assessment is made payable. Estate of Dacis v. 
Watheiitss cicccnwackd bo vo lea tae neta yee WS OEE OU caw Re eaiee as waa e 6 288 


2. In a suit against a stockholder of a national bank to recover 
assessments levied against him by the comptroller of the 
currency it will be presumed that the stock certificate bear- 
ing the corporate seal of the bank was issued and signed by 
the officer having authority. Id. 
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Banks and Banking—concluded. 
3. In a suit against a stockholder of a national bank to recover 
assessments defendant cannot assail the validity of the in- 
corporation of the bank. Id... cee ee ccc cece ee oe etre 289 


4. A national bank having given a transaction the form of 
one with an individual for the purpose of evading the liabil- 
ities peculiar to national banks, cannot be heard to assert 
its trite nature for the purpose of evading the liabilities at- 
taching to individuals and of claiming the privileges of na- 
tional banks. Gadsden v. TRUSN. ccc cece cece cece ect eneees 565 

5. A bank check transfers the amount thereof to payee if on 
deposit at the time of presentation, and the payee or holder 
may maintain suit on the check upon refusal of the bank to 
make payment. Columbia Nat. Bank v. German Nat. Bank.. 804 


6. As against the holder of a check the bank cannot apply the 
amount thereof to payment of an unmatured debt of the 
drawer to the bank. Id. 


Bastards. See ILLEGITIMATE CHILDREN. 


Bill of Exceptions. See REVIrw, 14-17. 

1. In settling a bill of exceptions it is not sufficient that a pa- 
per containing suggestions of amendments be attached, and 
that it be disclosed that such amendments were allowed, 
but amendments which are allowed should be actually made 
in the body of the bill. Brennan-Love Co. v. MeIntosh...... 140 


2. A district judge has authority, after the expiration of the 
time for settling a bill of exceptions, to make corrections 
therein, if it be found not to disclose what it was intended 
to at the time of settlement. [d.......eccceceeeeeeeeceeeees 141, 


3. After the bill reaches the supreme court, if it does not dis- 
close what the trial judge intended at the time of settle- 
ment, it will be remanded to the district court for correc- 
tion. Id. 


4. Wihere no order is made extending the time, a bill of excep- 

: tions, including the evidence given on the trial of a case, 
must be served within fifteen days from the final adjourn- 
ment of the term at which the motion for a new trial is 
ruled on. State v. Dichinson....ccccecsecscceecessceevcecees OL 


5. If there be no motion for a new trial, as in equity cases, the 
bill must be served within fifteen days from the final ad- 
journment of the term at which judgment is rendered. Id. 


6. Where there have been two or more trials, the bill of excep- 
tions cannot, after the ruling on the final motion, reach 
back indefinitely and bring into the record the evidence ad- 
duced on former trials. Id. 

7. The motion for a new trial mentioned in section 311 of the 
Code relating to bills of exceptions does not necessarily 
mean the motion immediately preceding judgment, but 
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Bill of Exceptions—concluded. 
means in every case the motion following the particular 
trial, the events of which it is sought to make authentic 
history. Jd. 


8. Where a bill of exceptions purporting to contain all the evi- 


dence is submitted to the adverse party and returned with . 


an indorsement -that he has no amendments to offer, it will 
be presumed to contain all the evidence. Columbia Nat. 
Bank vy. German NaQt. BAD. ccc ccc ccc cen n cece rece eee ae ene enes 


9. A judge’s use of the word “testimony” instead of “evidence” 
in his ecertifieate of allowance field not to render the bill 
inoperative. Id. 


Bills and Notes. See NEGOTIABLE INSTRUMENTS. 
Board of Equalization. See TAXATION, 6. 
Bond for Appeal. See REVIEW, 1-5. 


Bonds. See County JupcEe. Inguncriov, 3. PRIncrpAL AND 

ScuRETy, 3. STATE AND STaTE OFFicERSs, 11. 
Liability of officer approving an insuflicient replevin bond. 
Sai be BIA OTU. ao 55h soso eda ela ia ob 68 Seb aS a pdicd 6g. aie Sepia oS oa Oe eat 


Books of Account. See EVIbDENCE, 2. 
Brokers. See Facrors AND BROKERS. 


Burden of Proof. See Insrructions, 5. MUuNicieaL CorpPoraTIons, 
9. NEGOTIABLE INSTRUMENTS, 11. 


Burglary. 
Conviction sustained. Cunninghum v. Slate... ccc cece eee w wees 


Carriers. See RAILROAD COMPANIES. 
Verdict for carrier held not contrary to the evidence in an 


action by a shipper for the value of a horse alleged to have 


been killed through negligence of the carrier. AMeIntyre v. 
TIGR CO So citi wig Fas Bees Nb da one iaia cele a8 4) okew 8S Seay 


Chattel Mortgages. 

‘A chattel mortgage given to Secure a partnership debt is valid, 
though executed by one partner alone in his individual 
name, when the other member of the firm either authorized 
the same or subsequently acquiesced in the act. Columbus 
State Bank v. Dole..... gel dravd Gn iapanwee le\ererashoh whidieuwie ob ins; Sag seb asta es 


Checks. See BANKS AND BanxinG, 5. LIMITATION OF ACTIONS, 
NEGOTIABLE INSTRUMENTS, 8, 9. 


uw 
be 


“Chose in Action. See ASSIGNMENTS, 2. 


Clerk of Listrict Court. 
Aclerk of the district court who receives, and in his own name 
deposits in bank, fines imposed by the court, and unlaw- 
fully uses the funds for private purposes, thereby converts 


804 


716 


691 


508 
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Clerk of District Court—concluded. 
public moneys to his own use, is in default within the mean- 
ing of section 2, article 14, of the constitution, and is ineli- 
gible to any office of trust or profit during such default. 
State U. MOVES... cccccc cnc ecc cnc ee ete eneeeneeseeteonseses oe 2 


Code. See STATUTES, 8. 

Commercial Agencies. See SALEs, 6. 
Commissions. See TRUSTS, 3. 

Compromise and Settlement. See CoRPoRATIONS, 1. 
Conditional Sales. See Sates, 2-4. 

Confessions. See CrimINaAL LAW, 7. 

Consideration. See NEGOTIABLE INSTRUMENTS, 11. 


Constitutional Law. See MuUNIcIPAL CORPORATIONS, 12-16. S7rat- 
UTES. 
1. Jurisdiction conferred upon the supreme court in direct 
terms by the constitution may be exercised, though no rules 
of procedure have been provided by the legislature. State v. 
MM OOPES” a saietes aie sn wipe Eo aeRO CAEN SON a wih AoE R O'm Oa fase Viwbie RET 1 


2. In a quo warranto proceeding respondent cannot demand a 
jury trial as a matter of right. Jd. 


3. A clerk of the district court who receives, and in ‘his own 
name deposits in bank, fines imposed by the court, and un- 
Jawfully uses the funds for private purposes, thereby con- 
verts public moneys to his own use, is in default within the 
meaning of section 2, article 14, of the constitution, and is 
ineligible to any office of trust or profit during such de- 
fault. Id..cccceeeeeeee aarever aah cre-Sx5 Sige aria /0 scat ahs Dida care rp suepens tates 2 

4. Section 4, article 11, of the constitution, by fixing the lia- 
bility of stockholders, limits such liability, and it is not 
within the power of the legislature to extend it. Gorder v. 
CONNOT Loc ccc eee e cede rete ner eeeeeseenenneseseeeseens eden ++ T8L 


Contest. See WILLS, 1. 


Continuance. 
Affidavits in support of motion are not reviewable unless em- 
bodied in a bill of exceptions. eid v. Panshka....... seeeeee 195 


Contracts. See FacTors AND BROKERS. GUARANTY. INSURANCE. 
LIMITATION OF ACTIONS, 2. MECHANICS’ LIENS. PRINCIPAL 
AND AGENT, 7.+ Puntic Poiicy, 2. SHERIFFS AND CONSTA- 
BLES, 1. VENDOR AND VENDEE. 

1. Payment of money by a public contractor to induce men to 
remain silent, or to lobby on behalf of contracts or esti- 
mates, is against public policy, and the courts will not cum- 
pel contribution between partners on account thereof, nor 
will they, when one partner is chargeable with the receipts, 
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Contracts—continucd. 


a 


10. 


11. 


12. 


allow him credit for money so expended. McDonald v. Buck- 
Staff ....... ebiere a nelere eo aioe aes aid asetolordid S'6. otis eee Sisal t ase dee evel 


. Where two persons formed a partnership for the purpose of 


paving streets, and agreed that one member of the firm 
should manage the business and receive a stated salary 
therefor, and the firm employed a third person to superin- 
tend the work for 25 per cent of the net profits, it was held 
that in calculating the latter’s compensation the salary of 
such member should be treated as an expense, but interest 
on money used in manufacturing brick was not allowed. 


Seen Esa Tae ei glateetein ate cece necro ner e entree esac esseeees 


. In an accounting between paving contractors and one em- 


ployed by them to superintend the work for 25 per cent of 
the net profits, held that the superintendent was restricted 
to the profits actually earned except as they might be re- 
duced by acts of bad faith on part of the contractors. Id. 


Action for Breach. 


. In an action by an agent for commissions, it was held that 


plaintiff, under an allegation of defendant's failure to pay, 
could not recover commissions on unpaid notes, on the 
theory that the principal had been negligent concerning 
their collection. Westinghouse Co. v. Tilden....ccccceecseeese 
Bidders at Judicial Sales. 
Contract between two persons for one of them to bid at a 
judicial sale for the benefit of both may be upheld where 
the intent or effect was not to chill bids or to prevent com- 
petition. Olson V. LAMD....cecerecsccvesecceneseersenesaces 


Construction. Modification. Parol Evidence. 


. Acts of the parties and other circumstances may be con- 


sidered in interpreting an ambiguous contract in writing. 
Latenser v. Misner .......005 ee eer eceneees see eeeeeee ooeeees 
A plain, unambiguous contract in writing cannot be varied 
by parol evidence. Id. 


. A plain, valid contract in writing cannot be varied by parol 


evidence. Thomas v. Nebraska Moline Plow Co......... einen 


. In absence of fraud, mistake, or ambiguity the written con- 


tract controls. State Bank of Ceresco v. Belk... .sccereceeees 
Rescission. : 

A contract rescinded for fraud is rescinded in toto, and an 

adjustment of matters growing therefrom must proceed on 

both sides independent of the contract. Olson v. Lamb..... 

One rescinding a contract on the ground of fraud cannot 

recover damages sustained by reason of the fraud. Smith 


VD. MYCTS seccvcccnccccvecevarenscescscssces eens ices ssevee O 


Restraint of Trade. 
All contracts in restraint of trade are not forbidden by the 


89 


&8 
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104 
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Contracts—concluded. 


13. 


14. 


anti-trust law (Session Laws 1889, p. 516, ch. 69), but only 
such as are entered into by parties who are “engaged in 
manufacturing, selling, or dealing in the same or any like 


manufactured or natural products.” Dorcning v. Lewis...... 5 


An agreement in partial restraint of trade, which is not 
within the inhibition of the anti-trust law (Session Laws 
1889, p. 516, ch. 69), is valid and may in a proper case be 
enforced by injunction. Id. 
Violation of Statute. 

No recovery can be had on a contract with a. district school 
board providing for payment of an indebtedness in time 
warrants. Pomerene v. School District..... esbielase. gi ele sia Sate ane 


Contribution. See CorPorRaTIons, 5-7. TENANTS IN ComMoN, 2. 


1, 


Where a stock subscriber discharges a debt of an insolvent 
corporation for which all the stock subscribers thereof are 
liable, he may maintain an action for contribution agains 
his co-subseribers. Bennison v. McConnell.........cc0ececee 


. A stock subscriber who participated in a distribution of the 


assets of an insolvent corporation held not estopped from 
maintaining against co-subscribers an action for contribu- 
tion, where the debt discharged by him was not provided 
for in the distribution. Id. 


Conventions. See ELECTIONS, 3. 
Conversion. See County JuDGE. OFFICE AND OFFICERS, 1, 2. 


Coroner. See SHERIFFS AND CONSTABLES. 


Corporations. See BANKS AND BANKING. 


1. 


Where partners in a bank transfer their assets to an in- 
corporated bank, guaranty payment, and become stock- 
holders and officers of the incorporated bank, a settlement 
of the liability of the copartnership and the incorporated 
bank by its managing officers, is voidable at tHe election of 
the incorporated bank, unless the full amount due on the 
guaranty is paid, or the settlement authorized or ratified by 
the stockholders, the guarantors not voting. Leonhardt v. 
Citizens Bank of Ulysses... ..eeceees era vereneaes civliie eerdeiek 


. Corporations for pecuniary profit may sue and be sued, 


complain and defend in courts of law and equity. Solomon 

v. Schneider ..cceccesseces ss eeeeneeeeccece pekeeees orneeeeee 
Liability of Stockholders. Contribution. Actions. 

Where a stock subscriber discharges a debt of an insolvent 

corporation for which all the stock subseribers thereof are 

liable, he may maintain an action for contribution against 

his co-subscribers. Bennison v1. McConnell.........ececeee. . 


. A stock subscriber who participated in a distribution of the 


assets of an insolvent corporation held not estopped from 


46 


39 
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Corporations—concluded. 


maintaining against co-subscribers an action for contribu- 
tion, where the debt discharged by him was not provided 
for in the distribution. Id. 


. An agreement by stockholders of a corporation to indem- 


nify one for the personal assumption or payment of a cor- 
porate debt, or to contribute, may be enforced. Gorder v. 
GORNOY co cvvccrcccsccsarscrcccsessoes é 


ey eee cece 


. A voluntary assumption of the debt of a corporation, or a 


voluntary payment of its debt, or the two in combination, 
will not alone confer on a stockholder of the corporation 
the right to contribution from the other members. I[d. 


. Evidence held insufficient to sustain a finding of a promise 


by some of the stockholders of indemnity or contribution 
to other of the stockholders for the assumption or payment 
of corporate debts by the latter. Id. 


. The liability of a stock subscriber for corporate debts, ex- 


.cept of a banking corporation, is measured by his unpaid 


11. 


12. 


13. 


14. 


Costs. - 


1. 


stock subscription. Id. 


. The constitution states and also limits the Hability of a 


stockholder in a corporation for its debts. Id. 


. Within the common-law rule there was no individual lia- 


bility of stockholders in a corporation for its debts. Id, 


The liability of a stockholder in a banking corporation, un- 
der the provisions of section 7, article 11, of the -constitu- 
tion, is for the creation of a fund for the benefit of all 
creditors, and an action to enforce such liability must be 
prosecuted for the benefit of all the creditors against all 
the stockholders. Pickering v. Hastings...... aitisrewsal'aisia atezecesete 


Where, in a suit by a corporation against a subscriber to 
its stock to recover his unpaid subscription, the defense is 
that the entire capital stock was not subscribed, a reply 
which avers that the defendant waived the non-payment of 
the entire stock is good as against a demurrer. Afacfarland 
v. West Side Improvement ASSN... cccceresccecceeecseeenee isn 


Under an averment that a subscriber waived non-pay- 
ment of the entire stock, evidence of acts and omissions 
tending to show an intention on his part to waive subscrip- 
tion of the entire capital stock, held competent and rele- 


vant. Id. 
Power to Confess Judgment. 


Statute conferring power upon any person to confess judg- 
ment held applicable to a corporation for pecuniary profit, 
in case stated in opinion. Solomon v. Schneider....... isda 


The right to costs is statutory, and courts have no inherent 
power to award costs to a litigant. Wallace v. Sheldon...... 


781 


201 


277 
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Costs—concluded. 


2. 


Generally, costs are awarded to the successful party, and 
taxed against the losing party. Id. 


8. Prima facie the unsuccessful litigant is liable for costs. Id.. 


4. The discretion of courts under section 623 of the Code re- 


lating to costs cannot be exercised arbitrarily, but must be 
exercised within the limits of legal and equitable princi- 
ples. Id. 


. To justify a judgment awarding costs to an unsuccessful 


litigant there must be express statutory authority, or the 
circumstances be such that a judgment against him for 
costs would be inequitable. Id. 


. Courts cannot award costs or attorney’s fees to an unsuc- 


‘ cessful contestant of a will solely because he acted in good 


faith and probable cause for the contest existed. Id. 


On rendering judgment on a policy of insurance on real 
property, a reasonable attorney’s fee may be allowed plain- 


tiff and taxed as costs without regard to the date the risk. 


was written. American Fire Ins. Co. 0. Landfare....cecereee 


. A motion to retax costs is unnecessary to review a judg- 


ment awarding an attorney’s fee in an action on an imsur- 
ance policy. Id. 


. Under facts stated in opinion an order overruling a motion 


to require a cross-petitioner to give security for costs, held 
not erroneous. Moss v. ROvETLSON...... sere sere eseeeees eee 


Counter-Claim. See SET-OrF AND CoUNTER-CLAIM. 


Counties. See PuBLic Poricy, 1. TAXATION. 


County Courts. See Courts, 4-8. REviEW, 1-4. 


County Judge. 


1. 


The failure of a county judge, after the expiration of his 
official term, to pay over to his successor in office, or the 
person entitled thereto, money deposited in condemnation 
proceeding, is a breach of his official bond; and thereupon 
a cause of action accrues to the person damaged by such 
breach. Chicago, B. & Q. R. Co. 0. Philpott. ....ceceveeeeeeee 


. An action on the official bond of a county judge is barred 


in ten years after the cause of action accrued. Id. 


County Treasurer. See TAXATION. 


Courts. See CLERK OF DisTRICT CouRT. CouNTY JUDGE. 


Supreme Court. Jurisdiction. : 


1. Jurisdiction conferred upon the supreme court in direct 


terms by the constitution may be exercised, though no 
rules of procedure have been provided by the legislature. 
State v. Moores.....- see eeeecereee cece ete e ee ee cam eeneeteneere 
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832 INDEX. 


Courts—concluded. ‘ 
Commissioner. 

2. A commissioner of the supreme court, in addition to his 
salary as such, may receive from the state compensation 
for lectures delivered by him before the Jaw class of the 
State university. Cornell v. Irvine... ccc eee cc eee cece scence 657 

3. Consent of parties cannot confer jurisdiction of the subject- 
matter. Johnson V. BOULON,....cceecececeeeceseresersenssens 626 


County Court. Jurisdiction. 

4. It is the duty of a county judge to make a correct record of 
the proceedings before him and the district court may man- 
damus him to perform that duty. .New Home Sewing-Ma- 
CHINE CO. V. TROTNBUTY. 00. cc cecwcecnccecce nec ene eeeereerees 636 


- Neither a justice of the peace nor a county judge has juris- 
diction to try one charged with selling intoxicating liquors 
contrary to section 11, chapter 50, Compiled Statutes. In re 
CHEROWON os a5. sinicie sieges Dave caoietsce geese ose era obaee axe Se . 688 


6. The criminal jurisdiction of a county court or county judge 
is the same as that of a justice of the peace. Id. 


Section 16, article 6, of the constituti = does not invest the 
county courts of the state with any criminal jurisdiction, 
but authorizes the legislature to define the criminal juris- 
diction of such courts within certain limitations. Id....... 689 
8. County courts have not been invested with any criminal 
jurisdiction except such as the legislature conferred upon 
justices of the peace. Id. 


an 


2 


Covenants. See JUDGMENTS, 7. 

In an action to recover damages for breach of covenants of 
warranty of title it is essential to allege in the petition that 
plaintiff has been evicted by title paramount. Hampton v. 
Webster ........ eceevisrsieie bedieieis Ses aa necicee case os Dene eee seveees 628 


Coverture. See Huspanp AND WIFE, 1. 


Criminal Law. See INDICTMENT AND INFORMATION. INSTRUCTIONS, 
5, 21, 32. INtoxicarina Liquors, 5. NEw Tria, 10. Puy- 
SICIANS AND SURGEONS. 

1. Where two parties jointly indicted are tried separately, it is 
not error for the court to require the presence of one of 
them in the court room during the trial of the other. Cun- 
ningham v. State......... wie /diea tee biol aa ch wete doh re Bae bearers eevee 691 


2. Except in cases where it is necessary to show guilty knowl- 
edge of the prisoner, it is not competent to prove that at 

* another time and place he committed, or attempted to com- 
mit, a crime similar to that for which he is on trial. Morgan 
Vi BUNGE 4 esi eb sioi6 oon se Sod outer naewes Oe eee e eet eeseeceans eee. 696 

3. Neither a justice of the peace nor a county judge has juris- 
diction to try one charged with selling intoxicating liquors 
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Criminal Law— concluded. 
contrary to section 11, chapter 50, Compiled Statutes. In re 
CRENOWEE occ ccc c cece ere cn seen veeeees ae sidve easels abo pateierio revere 
Admission of Facts. 
4, Where accused on the trial stipulates that certain facts 
exist, the court may assume those facts as established and 
instruct the jury as to their legal effect. Pisar v. State.... 


5. Where accused solemnly admits facts establishing his guilt, 
he is not entitled to have the jury pass on the issue of his 
actual intent to violate the law. Id. 


Confessions. Foundation. 

6. In laying the foundation for evidence of confessions it is 
sufficient to prove affirmatively all that occurred prior to 
and at the time of the confessions, provided such proof ex- 
eludes the hypothesis of inducements of hope or fear. 
Snider v. Stat... cc ccc c cece cece ence e eee e eee eenaseneees oor 


7. When the offense charged has been fully established by 
competent evidence, the free and voluntary statement and 
confessions of the accused may be proven for the purpose 
of connecting him with the crime. Chezem v. State..... Feels 


Insanity. Burden of Proof. 

8. To cast on the state the burden of proving sanity it is only 
requisite that there be some evidence tending to prove in- 
sanity, and it is not necessary that there must first be evi- 
dence sufficient to raise a reasonable doubt. Snider v. State, 

Order of Introdueing Testimony. 

9. The order of introducing testimony designated by section 
478 of the Criminal Code will not preclude a defendant from 
introducing, in a proper case, testimony to impeach a wit- 
ness examined by the state on rebuttal. Argabright v. State, 

10. The order of introducing testimony in a criminal case rests 
largely in the discretion of the trial court, and an abuse of 
discretion in that regard is sufficient ground for reversal. 
Id. 


Cross-Appeal. See REVIEW, 60. ; 
Cross-Examination. See REVIEW, 29. WITNESSES, 9-12. 
Curtesy. See ESTATES, 2. 


Custom and Usage. 
A custoin, special to a particular class of business operations, 
to be availed of, must be pleaded, and, if put in issue, 
proved. First Nat. Bank of Hastings v. Farmers & Merehants 


Bank vocccceveceeee a nhialesS¥ ace 04's asa) ele lo Oree store Wg Weel Ae eeteiawiare 


Damages. See ABSTRACTS OF TITLE. ASSAULT AND BaTrery, At- 
TORNEY AND CLIENT, 5. EMINENT DOMAIN. INTOXICATING 
Liquors, 4. MASTER AND SERVANT, 4. MuNICIPAL CorR- 
PORATIONS, 1-6. TELEGRAPH COMPANIES. 

1. Measure of damages for wrongful] attachment. Kyd v. Cook, 
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Damages—concludcd. 
2. Evidence held sufficient to sustain a verdict for slight dam- 
ages in an action by a vendee of land for false representa- 
tions by vendor as to quantity. Hankins v. Majors.......... 


3. In an action for damages by a vendor for fraud practiced 
by vendee, instructions and rulings on evidence held to be 
free from prejudicial error. McCready v. Phillips 


4, Measure of damages for breach of a warranty that cement 


sold was fit for use in plastering a dwelling. Nye & Schneider 
Co. v. Snyder. ..ccccseees 


ee eo 


5. In an action for damages resulting from defendant’s wrong- 
ful act it is error to instruct the jury that considerations 
of sympathy or public policy may be taken into account in 
weighing the evidence. Robertson v. Brown. ........e000 oes 


6. One rescinding a contract on the ground of fraud cannot 
recover damages sustained by reason of the fraud. Smith 
De MYCNS: ied i serine cues 


%. An officer is liable for damages which result from his negli- 


gence in approving an insufiicient replevin, bond. Shull v. 
Barton wiscereas 


seen i 


Deceit. 


Where one buys property on credit, with the intention at the 


time of not paying therefor, he is guilty of actionable fraud. 
McCready v. Phillips......... Sisea iis 


Declarations. See EVIDENCE, 7, 8. 


Deeds. 


The introduction in evidence of a recorded deed by the grantee 
mentioned therein in support of his claim of title to the 
property is sufficient to establish this acceptance of such 
deed. American Fire Ins. Co. v. Landfare....... Nave sissie/auds ace 


Default. See Orricke AND OFFICERS, 1. 


Depositions. ; 


1. Depositions filed in a lower court are presumed, in the ab- 
sence of proof to the contrary, to have been transmitted to 
the district court within the time limited by the statute for 
that purpose. Thomas v. Nebraska Moline Plow Co.......... 

2. Objection to depositions, based on the fact that they did not 
bear the clerk’s file mark showing they had been filed more 
than one day before the trial, was properly overruled where 
they had been taken and used in the lower court and had 


been for a long time among the files in the district court. 
Id. 


3. Objection relating to delay of the officer taking depositions 
‘eannot be urged against their admissibility. Poska ». 
SlCATN8 ecceccccceeccens oO OC 
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Descent and Distribution. See Parent AND Cmrp, 1. 
Under sections 30 and 176, chapter 23, Compiled Statutes, the 


personal property of a childless intestate, after payment of 
his debts, descends to his widow, to the exclusion of his 
brothers and sisters who survive him and the children of 


other brothers and sisters whom he had survived. Hinds v. 
PRINS: ccc0% bieiebs liens 


Description. See HXEcUTIONS, 8. MUNICIPAL CORPORATIONS, 1, 2. 


TAXATION, 3-8. 


Detectives. See REWARD. 


Dismissal. 


1. 


A dismissal which does not involve the merits of the case 
is not a bar to another suit upon the same cause of action, 
nor to presentation: of the claim against the estate of de- 
ceased defendant. Bank of Maywood v. Estate of McAllister... 


. A case cannot be dismissed at the instance of a party who 


may be liable to a judgment therein, against the objection 
of his adversary, though the recovery might be only. for 
nominal damages. Houck Vv. Linn... cc ccecceeeveevves ba seeae 


Divorce. 


1. 


Defendant may file a cross-petition and obtain affirmative 
relief. Berdolt v, Berdolt 


. Charges made in plaintiff’s petition for a divorce do not fur- 


nish grounds to be pleaded and urged in a cross-petition 
for affirmative relief. Id. 


. A decree of divorce may be granted for extreme cruelty, 


whether practiced by using personal violence, or by any 
other means. Id. 


. A false charge of physical incompetency to consummate the 


marriage or fully perform marital duties may constitute 
extreme cruelty warranting a divorce. Id. 

Evidence held insufficient to warrant a finding for the hus- 
band either upon the ground of the wife’s physical incom- 
petency to consummate the marriage or upon the ground of 
extreme cruelty on her part. Id. 


. Evidence held to sustain a finding of extreme cruelty on 


part of the husband. Id. 
Alimony in the sum of $5,000 held excessive and remittitur 


of $3,500 made a condition of affirming decree for alimony. 
Id. 


Easements. 
Mill dam and race feld to be easements upon the fee of school 


land which had been leased by the state. Hoover v. Hale.... 


Ejectment. ore 
Where defendant refuses to plead further, but permits judg- 


ment to go against him on demurrer to plaintifi’s reply, le 


188 
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Ejectment—concluded. 


is not as of course entitled to have the judgment set aside 
and a new trial ordered under section 630 of the Code. 
Whiteman v. Perkin8. cc. .c ccc cece w ce eeee Satie weiele oie : 


Elections. See Punic Poticy, 2. 
1. In an election contest declarations made by illegal voters 


as to the nature of votes cast by them are not admissible 
unless the declarations are part of the res geste or fall 
within an exception to the rule excluding hearsay evidence. 
Dean v. State....... a cbi'6 ae io. 0 Ss asa Sie oases oe ene oS iale dl Gie die ele Gye. 


. Affirmance of judgment ordering secretary of a republican 


committee to certify to the committee's nomination to fill 
a vacancy. Hmory v. State....... aida ae laie hates aste'e Fad Sse a See 


Failure of the secretary of a county convention to certify 
the name of a nominee, /ie/d to create a vacancy which the 
county central committee of the party was authorized to 
fill under provisions of the Australian Ballot Law, State v. 
CUT TG ea sig tiaie bin B08 96 00: Sie e tis ais ee ’ 


Eminent Domain. 
1. The elements of damage for the construction of a railroad 


~ 


across a farm are the actual value of the portion taken and 
the depreciation in value of the remainder, excluding gen- 
eral benefits. Chicago, R. I. & P. R. Co. v. Buel. 


ene e rere sree 


. Where an owner who resided upon land taken for right of 


way is familiar with the value of the land he is a competent 
witness on the question of such value. 1d. 


On the trial of an appeal from an award of damages for land 


appropriated for railroad purposes a map or plat of the 
premises, shown to be correct, is admissible in evidence. Id. 


. Where, on appeal from an award, the damages are found to 


exceed the award of the commissioners, it is proper to allow 
interest from the time of condemnation at the rate of seven 
per cent. Id. 


Equity. See AcTIONS. FRAUDULENT CONVEYANCES, 3. 
1. The findings and decree in an action in equity should re- 


spond to all the material issues presented by the pleadings. 
Clark v. Neumann...... Scectin wieleielans Seeteaoe weds see seeeee ees 


2. “He who seeks equity must do equity” and come into court 


with clean hands. Lewis v. Holdrege...ccccecccccnceecceeees g 


3. A plaintiff who does not stand in conscientious relations 


towards his adversary, with reference to the claim which is 
the subject of the action, is not entitled to the aid of a 
court of equity, and will be denied affirmative relief, al- 
though such claim does not arise out of an illegal transac- 
tion and is not tainted with actual fraud. Id. 


4. If the plaintiff, or his assignor, has been guilty of any mis- 


conduct in connection with the transaction out of which the 


181 
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Equity—concluded. 
claim in suit arose, so that the enforcement of such claim 
would be harsh, unconscionable, and oppressive, a court of 
equity will either decline to grant any relief whatever or 
grant it on such terms as may be just and equitable. Id, 


Error. See REVIEW. 


Estates. 

1. An estate less than a freehold is not an estate of inheritance, 
and a freehold estate is one of which possession, at the 
common law, could only be given by livery of seisin. Hall 
[a OA) Soe e Pee wees ew ewe ee sees ernte see eee 


2. A surviving husband, whose wife died in 1877, was not en- 
titled to an estate of curtesy in lands in which she had @ 
mere equitable estate at the time of her death. Id. 


3. As between the life tenant and the owner of the fee, it is 
the duty of the former to pay all taxes charged against the 
land during the continuance of his estate. Spiech v. Tierney, 


Estoppel. See ATTORNEY AND CLIENT, 3. BANKS AND BANKING, 4, 
CoRPORATIONS, 4. GUARANTY, 1. HuSBAND AND WIFE, 1. 
MORTGAGES, 1. NEGOTIABLE INSTRUMENTS, 8. PLEADING, 6. 
REPLEVIN, 3, 4. RES JUDICATA. : 

1. Sureties of officer who collected fees from an insurance com- 


392 


514 


pany and embezzled them held not estopped to assert that’ 


such fees were not received by their principal in his official 
capacity. State Vv. MOOTE.....cccsceeseceeees sence eceeeencees 


2. Facts from which an estoppel in pais arises, to be available 
as such, must be pleaded. Henderson v. Kewtzer......+e.ceee 


3. Two defenses irreconcilably inconsistent may not be en- 
forced, and the position assumed by the party prior to the 
suit relative to the facts and circumstances involved in the 
transactions will prevail. Columbia Nat. Bank v. German Nat. 
Bank coc ccccccecceenes ee eer ee eee eer ry 


Evidence. See CriminaL LAw, 6,7. DEPOSITIONS. GUARANTY, 5, 6. 
ILLEGITIMATE CHILDREN. REVIEW, 20-34. TRIAL, 1-3. Wit- 
NESSES. 

1. “Testimony” and “evidence” are not synonymous terms, 
the latier being the generic term, and the former applicable 
to a species or kind of evidence. Columbia Nat. Bank v. Ger- 
man Nat. Bank .......eceeeee ee teee an cece nereeoeresescenseers 


Account Books. 

2. In an accounting between paving contractors and one em- 
ployed by them to superintend the work for 25 per cent of 
the net profits, the contractor’s account books were held 
competent evidence, where the superintendent constantly 
availed hiniself of a right to examine the books. McDonald 
UV. BUCKS seccccrccncssccenccegercecnvegetsceseseseesecees 
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Evidence—continued. 


3. 


10. 


11. 


12. 


13. 


Admissions, 
An admission by one of the parties, of the existence of a 
judgment which it was incumbent on his adversary to prove, 
held to imply that such judgment was vend: McCurdy u. 
Ryan ....... - 


Assault and Battery. 


. Evidence held to sustain a verdict for plaintiff for $2,000 for 


damages for assault and battery. Barr v. Post...........65 
Cirewmstances. 


. Circumstantial evidence is legal and competent in criminal 


cases, and if it is of such a character as to exclude every 


‘reasonable hypothesis other than that the defendant is 


guilty, it is sufficient to authorize a conviction. Cunning- 
NAM V. Stale... cc cccccccvevcvercececscvceee eloie dS resalere aes wes 


Confessions. Declarations. 


* In laying foundation for evidence of confessions in ‘a crimi- 


nal case it is sufficient to prove affirmatively all that oc- 
curred prior to and at the time of the confessions, provided 
such proof excludes the hypothesis of inducements of hope 
or fear. Snider v. State... cc ccccc cece cece neces te neeeeenees 


. In an election contest declarations of illegal voters as to 


nature of votes cast by them are not admissible unless the 
declarations are part of the res geste or fall within an excep- 
tion to the rule excluding hearsay evidence. Dean v. State.. 
After conveyance of property, declarations of seller in dis- 
paragement of the buyer’s title are not admissible in evi- 
dence, but an exception to the rule arises where the convey- 
ance is assailed as fraudulent. Kyd v. Cook..... ‘nate cena ated 
Competency of seller’s declarations as to title, where the 
conveyance is assailed as fraudulent. Id. 
Crimes. 
Except where it is necessary to show guilty knowledge of 
one accused of crime, it is not competent to prove that he 
had committed crimes similar to that charged. Morgan v. 
BEAte cc cccc reece ccccsceercartertectensenassseravesene seesees 
Conversations. Decedents. 
In a contest between the alleged widow of intestate and his 
nephew, for the right to nominate an administrator, her 
own testimony as to a conversation between herself and 
decedent, constituting a present verbal contract of mar- 
riage, or common-law marriage, held incompetent under sec- 
tion 329 of the Code. Sorensen v. Sorensen..... cece eeecees 
Documents. Letters. 

Admissibility of evidence tending to show that a subscriber 
to stock of a corporation waived subscription of the entire 
capital stock. Macfarland v. West Side Improvement Ass’n.... 


The commission of a receiver, issued by the comptroller of 
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Evidence—continucd. 


14. 


15. 


16. 


1%. 


18. 


19 


20. 


21. 


22. 


23. 


24, 


the currency and attested by his official seal, is a certificate 
within the meaning of section SS4, Revised Statutes, U. S., 
and is admissible in evidence without extraneous proof of 
its genuineness. LHstate of Davis v. Watkins 


Admission of a tax-sale certificate does not include assign- 
ments indorsed thereon, unless the offer of proof was broad 
enough for such purpose. Levy v. Cunningham........0e.e00s 


Letter-press copies of letters are but secondary evidence, 
and are not admissible against objection without showing 
the loss of the originals or giving notice to produce them. 
Westinghouse Co. v. Tilden. occ cccccccccccercecccesecces Raia tie 


Expert Testimony. Opinions. 
Non-expert witnesses can be permitted to express opinions 
as to the sanity or insanity of a person only when they have 
shawn other sufficient qualifications, and have stated the 
facts and circumstances upon which their opinion of mental 
condition is based. Lamb v. Ly th... ccc cee cee eee een nee 


Non-expert witnesses may give their opinions as to a per- 
son’s sanity only after narrating the facts by them ob- 
served on which they base their opinions. Snider vy. State... 


Evidence held not objectionable as being the opinion of the 
witness. Barr v. Post.......... Feset 6 Rrase 45,3 a v8 BSS ear ora Sal wes, 0058 


Expert testimony is incompetent where the subject of in- 
quiry is of such a character as to be within the knowledge 
of men of common education and experience and to call for 
no special skill, knowledge, or experience. Missowrit P. R. 
Co. 0. FOU ......ee ee er soe e eee eeences 


Q 
A hypothetical question should not be permitted when it 
only in part calls for the exercise of special skill or know}- 
edge, and for the rest asks the witness to base his opinion 
on matters within the ordinary experience of men. Id...... 


Handwriting. 
Evidence fcld not to sustain a finding that an indorsement 
of a check was genuine. First Nat. Bank of Hastings v. Farm- 


ers & Merchants BANK. ...ccc cree vec e eee enes siveleeetees eee 
. Homieide. 

Evidence held sufficient to sustain a verdict of murder in the 

first degree. Argabright v. SUdlé. ccc cc cece cen e een e enn eenes 


Infant's Wages. 
Evidence held insufficient to establish right of plaintiff to 
maintain an action for wages earned during his minority. 
Nicolaus v. SYNE... ccc ccc cece cece eee nee een enenneeenes 
Judicial Notice. , 
State courts take judicial notice of the acts of congress pro- 
viding for the appointment of a deputy comptroller of the 
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Evidence—continued. 


25. 


26. 


27. 


28. 


29 


30. 


31. 


32. 


33. 


34. 


eurrency and defining his powers and duties. Estate of Davis 
Ws WEKANS Soc iesectin 6 ccisee a0 RH a: Bie a wrete aa oe ore AF Psigieisinnciew es ate 
Maps. 
On trial of an appeal from an award of damages for land 
appropriated for. railroad purposes a correct map of the 
premises may be admitted in evidence. Chicago, R. I. & P. 
Be. C0. VW. BuUCh. ce cece cc er eet en rece ences ari Grosse eh Oie cele view sees 
Negligence. 
Evidence held to show that a section-hand, in stepping upon 


288 


a railroad track without looking for approaching trains, ~ 


was gnilty of negligence. Chicago, B. & Q. R. Co. v. Yost.... 


Newspapers. 
A subseriber to a newspaper is not bound at his peril to 
know all it contains, but is chargeable with what he has 
seen or read therein and also with knowledge of statutory 
notices or legal orders which are conclusive of his rights 
when published. American Fire Ins. Co. v. Landfare......... 


Ownership. 
Possession of a promissory note payable to bearer is prima 
facie evidence of the holder’s ownership. New England Loan 
& Trust Co. v. Robinson.........6. meatier CEREALS OH ATE Tee AS 
A policy of fire insurance is prima facie an admission by in- 
surer of insured’s title to the property. American Fire Ins. 
C020: LONGO oon bi00i5 8 oir leeeig Noe Se te tig oa 8 OEE Wi 8B io erei on 
Parol Testimony. Contraets. 
In interpreting an ambiguous contract in writing acts of 
the parties and other circumstances may be considered, but 
a plain, unambiguous contract in writing cannot be varied 
by parol evidence. Latenser t."Misner...... ccc e ccc e eee e nes 


A plain, valid contract in writing cannot be varied by parol 
evidence. Thomas v. Nebraska Moline Plow Co..........00006 
In absence of fraud, mistake, or ambiguity the writing 
signed by the parties constitutes the best and ouly com- 
petent evidence of the contract originally made. Stute Bank 
Of: COV E8CO.-V. BO aio i Ssiapaittan SENG eae dg bea vied Ahn beh oe eewb ii 
Presumptions. Officers. 
In the absence of evidence to the contrary, it will be pre- 
sumed that a publie officer proceeded regularly and per- 
formed his official duties within the law. Spicch v. Tierney.. 


Profits. 
Where a sheriff wrongfully attached a merchant’s goods and 
retained them three months, the merchant, in a suit for 
damages, may prove sales and profits during eorresponding 
months of the previous year as a basis to determine profits 
lost, Ky@ v0. COOK... cesses ccc ces secveveuccccecsnssstionces 
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’ Evidence—concluded. 


Records. 


35. Grantee’s introduction in evidence of a recorded deed is 


36. 


37 


38. 
39, 


sufficient to establish his acceptance of the deed. American 
Fire Ins. Co. v. Landfare........0. cee oidtdiaaje oale cueie ese cca d.8' sees 
Secondary Evidence. 
An answer should be excluded when it is clear from what 
preceded that it would be secondary evidence, and not a 
matter of personal knowledge, though the question appar- 
ently calls for matter within the knowledge of the witness. 
Pease Piano Co. V. CAMEVON. vr ccevccsceccceuccscvecercseeees 
Sympathy. 
In an action in tort plaintiff is entitled to have the evidence 
considered by the jury uninfluenced by considerations of 
sympathy or public policy. Robertson v. Brown. ...ccsereses 
Statutes. House Journals. 
Evidence as to enactment of a sfatute. In re Granger...... 
The journals of the houses of the legislature are records of 
legislative proceedings, and where they show that a bill did 
not pass, the presumption in favor of «a certificate of the 
presiding officers that the bill did pass is overthrown. 


Webster v. City of Hastings...... ig fe tavera ciatale: sre scaraue a Wreislelaamiavate 
Exceptions. See BILL of EXCEPTIONS. INSTRUCTIONS, 20-26. RE- 
VIEW, 35-37. 
Executions. See VENUE.- 
Appraisement. 

. To make the low valuation of realty under mortgage fore- 

closure a ground of attack, the appraisement must be as- 

sailed for fraud. Brown v. Fitzpatrieh...... cee eee Seevanees 


. An appraisement under mortgage foreclosure cannot be 


attacked solely on the ground that the valuation was too 
low.. Id. 


. Where mortgagor by affidavit assails the appraisement on 


the ground that it is too low, but does not charge fraud, 
the court may confirm a mortgage-foreclosure sale, though 
mortgagee did not file an affidavit in support of the ap- 
praisement. Id. 


. Separate appraisemeut and advertisement of flour-mill and 


water power eld proper, though not essential. Hoover v. 
Hale cv vecrvescacsess ele silane Sains Siw:b's ad's 00'S Sinisie'd ciels wed eibe 


. Objections that realty has been appraised too high or too 


low should be made and filed before the sale occurs. Id. 


. Where lands constituting one body are used as a single 


tract, ordinarily they may for judicial sale be appraised 
together. Smith Bros. Loan & Trust Co. v. Weiss...csecseeee 


. Objections to appraisement should be made before sale. Jd. 
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Executions—continued. 


8. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


An error in appraising land whereby a tax-lien was de- 

ducted twice is without prejudice to the detendants when 

the land sold for more than two-thirds of the appraised 

value, correcting the error. La@ Selle v. Nicholls...........++ 
Bids and Bidders. Attorneys. 


. Contract between two persons for one of them to bid ata 


judicial sale for the benefit of both may be upheld where 
the intent or effect was not to chill bids or to prevent com- 
petition. Olson v. Lamb 


Where it was shown that an attorney owned one of several 
liens upon property under foreclosure; that a sale was made 
and to procure a re-sale he offered to bid a certain sum; 
that on re-sale lie bought for $1,000 less than his offer; that 
to procure confirmation he remitted $1,000 from his lien; 
that one of his clients owned a lien of equal priority, and 
the bid actually made was insufficient to pay this class,— 
held that on accounting the client was entitled to such share 
of the $1,000 as he would have realized if the bid had been 
that much higher and no remittitur entered. Id 
Confirmation. Notice. 
Mortgagor who was ordered to show cause by a certain date 
why foreclosure sale should not be confirmed, /icld not en- 
titled to notice of the time when the court would pass on 
the motion to confirm the sale. Brown v. Fitzpatrick........ 


Mortgagor held not entitled to notice of affidavits filed in 
support of appraisement after the date on which he was re- 
quired to show cause why foreclosure sale should not be 
confirmed. Id. 


Where mortgagor has been ordered to show cause by a cer- 
tain date why a foreclosure sale should not: be confirmed, 
the court is not obliged to rule on the motion on such date, 
but may consider affidavits subsequently filed by mortgagee. 
Td. : 

In a proceeding to-confirm a sale to satisfy a judgment the 
court cannot inquire into the merits of the judgment. 
TO0vCr V. HMC... cee cece cece n ent n een teresa eeecenees 

Distribution of Proceeds. 

A junior mortgagee, as against the owner of the equity of 
redemption, held entitled to surplus on foreclosure of the 
senior mortgage. Moss v. Robertson... ... ccc cseec ee ene eens 


Estate Conveyed. Vacating Judgment. 
Estate conveyed by execution sale under a judgment on a 
note signed by husband and wife, where the sheriff levied 
on a flour-mill and five acres of land owned by the wife and 
on defendant's interest in water power furnished by a race 
and dain situate on adjoining school land owned by the 
state, but of which the husband was lessee. Hoover v, Hale, 
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Executions—-concluded. 


1%. 


18. 


19. 


20. 


21, 


22. 


After setting aside a decree under section S2 of the Code 
upon application of a non-resident defendant served with 
notice by publication alone, held erroneous upon further pro- 
ceedings to set aside a title acquired by a purchaser under 
the provisions of said decree while in force. Citizens State 
Bank: of Council Bluffs v. Haymes 


Setting aside a decree under section 82 of the Code upon 
application of a non-resident defendant served with notice 
by publication alone, held not to affect the title acquired in 
good faith by a purchaser at a ssale under the decree. Se- 
curity Abstract of Title Co. U. LORYACIE.. cece cece cence sevens 
Notice of Sale. Proof. 
A purported affidavit of proof of publication of notice of 
sale of Jand under an order of sale is not sufficiently authen- 
ticated if it lacks the signature of an officer to the jurat. 
Holmes v. Crooks.....- saiete.e¥ ee nareceevacces 
Officer Making Sale. 
Alleged error in an order modifying a decree so as to ap- 
point a master to make the sale instead of the sheriff was 
not reviewed where the transcript did not contain a copy of 
the decree or a copy of the order modifying it. La Selle v. 
BA 17 (0) 1 


A sheriff who, during his term of office, commenced, the ex- 
ecution of an order of sale may complete the service after 
his term of office expires. Holmes v. Crooks. 2.2.0.0. seen eee 
Place of Sale. 
The sale of lands under a decree of foreclosure must take 
place at the court house, unless there be none in the county, 
iu which case the sale must occur at the door of the build- 
ing in which the last district court was held. Smith Bros. 
Loan & Trust Co. vo. Weis8..... cece enc ee eeeeee eg ees ie waie.aeis 


Separate Tracts. Deseriptions. 


. In the absence of evidence it will not be inferred that land 


described as the “north one-third of lots five and six” con- 
stitutes separate tracts which should be sold separately. 
Le Selle v. Nicholls... ccc ces cc cee cece eee tec eeteceeeteerce xe 


Executors and Administrators. See DESCENT AND DISTRIBUTION. 


1. 


3. 


A dismissal which does not involve the merits of the case is 
not a bar to another suit upon the same cause of action 
nor to presentation of the claim against the estate of de- 
ceased defendant. Bank of Maywood v. Estate of MeAllister.. 


. Where a party dies after judgment has been rendered 


against him, the administrator may prosecute error with- 
out procuring an order of revivor. Webster v. City of Hast- 
ANGS coc cccccncceecncer ees teeta teeta ee nes ee eens eet eter e ees 


An administrator or executor is neither a joint tenant nor 
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Executors and Administrators—concluded. 


a tenant in common with the heir or devisee of his decedent, 
and cannot maintain an action for the partition of his real 
estate. Phillips v. DOrris..cccc ceca eee e eee e ee hie sae e wei eee 


- In a contest between the alleged widow of intestate and 


his nephew, for the right to nominate an administrato?, her 
own testimony as to a conversation between herself and 
decedent constituting a present verbal contract of marriage, 
or common-law marriage, held incompetent under section 
329 of the Code. Sorensen v. Sorensen. ......ecceceeeneveeees 


Exemption. 


1. The exemption allowed by section 520 of the Code was in- 


tended to be an exemption in addition to the articles of per- 
sonalty specifically exempted by section 530 of the Code. 
Johnson v. Bartelb......+-- ees seis Siovbwinte wrginsd eee seeia whe Nis aceite 


. The appraisal which section 522 of the Code requires to be 


made of property seized on judicial process, and claimed 
by the debtor to be exempt, has no reference whatever to 
property specifically exempted by section 530 of the Code. 
Id. 


. A sheriff is not required by statute to have property ap- 


praised before releasing it to the debtor, where it is spe- 
cifically exempt. Id. 


Factors and Brokers. See TRUSTS, 3. 
1. Where a real estate broker contracts to produce a purchaser 


who shall actually buy, he has performed his contract by 
the production of one, financially able, with whom the 
owner actually makes an enforceable contract of sale, and 
failure to carry out that contract, even if the default be 
that of the purchaser, does not deprive the broker of his 
right to commission. Lunney v. Healey ....cccceececerecces 


. Evidence fcld sufficient to sustain plaintiff's recovery in an 


action ‘by a real, estate agent for commissions. Id. 


False Pretenses. 


On trial of one charged with having procured the indorsement 


of a draft by false representations, evidence that he previ- 
ously committed a similar OTEnEe held erroneously admit- 
ted. Morgan v. State......... Sanors pee e eee eenns ersiae diner es te 


False Representations. See SALES, 6, VENDOR AND VENDEE, 4. 


Findings. See TRIAL, 6. 


Foreclosure. See EXECUTIONS. 


Forfeiture. See VENDOR AND VENDEE, 2, 3. 


Forgery. See NEGOTIABLE INSTRUMENTS, 7-9. 


Fraud. See ExEouTIons, 10. VENDOR AND VENDEE, 4-9. 


1. Where one buys property on credit, with the intention at 
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Fraud—concluded. 
the time of not paying therefor, he is guilty of actionable 
fraud, and in such a case the fraud does not consist in the 
unfulfilled promise to pay but in the expressed or implied 
false representation of the intention to pay. McCready v. 
PRU DS? wisee sinuses oi eieiees deere. aie 0's etude, beviere“eioueres aceiwrarere a. feligles . 446 


2. Evidence held sufficient to establish that plaintiff was in- 
duced to make an exchange of lands through fraud. Smith 
De ML YONG 5 Ai aed Baia Geaiecers alee a erated bin are SiaTo ela eiare Qe Sia ereidie OOS 95 503, 


3. Fraud is never presumed, but must be established, by the 
party alleging it, by clear and satisfactory evidence. Hamp- 
LOM Vs. WEDSTER vives Se ea biases die 8 Gia Wied owl e ata ese Swale bie 6 is 6 ou la's «- 628 


Fraudulent Conveyances. 


1. Competency of seller's declarations as to title, where the 
conveyance is assailed as fraudulent. Kyd v. Cook..... hawasio be 


2. A sale or transfer of property in fraud of the rights of cred- 
itors of the vendor is valid between the parties thereto; and 
it is void as to such ¢reditors only to the extent that they 
are prejudiced thereby. Lewis v. Holdregé........0.cc cece 379 


3. A defendant who took part in the trial of the merits of a 
ease ou the issue whether he held property in fraud of the 
rights of his grantor’s creditors was not permitted to com- 
plain that the court had no power to enter a decree on such 
issue without first setting aside an interlocutory decree 
finding that said defendant was entitled to a foreclosure 
against said property. Ellis v. Harris. ccc. cece eee e wees 398 


4, Evidence held insufficient to sustain a finding that the sale 
through which plaintiff claims title to the property in dis- 
pute was fraudulent as to her vendor’s creditors. McCurdy 
Pe RY soins we tossed a eewg Vesey veh odes Seeedas iateaoeite ae eve. S11 


Gambling. See PuBLic PoLicy, 2. 
Good-Will. See SALzs, 1. 


Guaranty. 

1. Where a partnership bank guarantied payment of a note 
and transferred it to an ineorporated bank of which two of 
the partners became officers, the defense that the transferee 
extended the time of payment of the note was held not avail- 
able to defendants in a suit by the transferee on the guar- 
anty. Leonhardt v, Citizens Bank Of Ulysses......scseeesseeee 38 


2. The following contract in connection with a transfer of 
partnership assets to an incorporated bank held a guaranty 
of payment, and not of collection: “All bills receivable taken 
by the new bank are to be fully guarantied by Leonhardt 
Bros. & Co., and such guaranty to remain on all bad and 
doubtful paper until same are collected.” Id...........4+- - 39 


3. A mere guarantor of collection is liable upon his guaranty 


846 INDEX. 


Guaranty—concluded. 
where it is shown that the note guarantied cannot be col- 
lected of the maker, and not otherwise. Central Investment 
CO Vi BIOS a tre aie 0:58 8 Sled Bian 6 Cae 6 ak ala bike 4 Ao dite: ar areuere aie jattere 


4. One is bound by his guaranty where, after knowledge of 
facts which might operate to release him, he recognizes his 
liability and procures extension of time for payment. Har- 
vey v. First Nat. Bank Of OMANG.... 0. cece cee cece ne eeee 


5. A finding that renewals by giving notes were within the con- 
templation of the parties and within the time of credit ex- 
tended to the principal debtor held to be supported by the 
evidence. Id. 


6. Whether extensions of time for payments were within the 
scope of unlimited credit as to time in terms of guaranty 
should be determined by evidence of custom and usage and 
acts of the parties. Jd. 


. 


Contract of guaranty held to be without limitation as to 
time of credit to be given the principal debtor. Id. 


Harmless Error. See REVIEw, 25, 40,41. ° 
Hearsay Evidence. See EVIDENCE, 7. 
Highways. See MUNICIPAL CORPORATIONS, 17, 


Homicide. See INSURANCE, 1, 
1. It was held that the instructions were based on the evidence. 
Argabright v. State... ....06- DeeaPalba yeas Wr acssaoh Guaian ee tees ices, Siereue 
2. Evidence held sufficient to sustain a verdict of murder in the 
first degree. Id. 


House Journals. See STATUTES, 4, 5. 


Husband and Wife. See ESTATES, 2. WITNESSES, 6. 

1. In a suit by a bank upon @ note a wife held not estopped 
from interposing, as a defense, her coverture and her sign- 
ing as surety. Westervell v. BAKEr.....+.ccsecee senses neeeees 

2. The signing of a note by a wife does not raise the presump- 
tion that she intended to render her separate estate liable 
for its payment. Id... cc cece cece eee e cece ee eet eet neeeee 

3. Evidence held sufficient to sustain a finding of the trial court 
that the note in suit was not made by a wifé with reference 
to, nor upon the credit of, her individual propérty. Smith 
VD. BONE oo cccccceccceeeeecees seg erS Waa a eae es Salas saws otras 

4. In an action against a married woman on a note executed 
by her as surety for another, coverture is a complete de- 
fense, unless it be shown that such note was made with the 
intention on her part of binding her separate estate. Id. 


Iegitimate Children. 
Writings held insufficient to fulfill requirements of section 31, 
chapter 23, Compiled Statutes, relating to acknowledgment 
of illegitimate children. Lind v0, Burké.....ccceeeecceeevees 
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Impeachment of Witness. See WITNESSES, 15. 
Improvements. See PaRTITION, 6, 7. VENDOR AND VENDEE, 10. 
Indemnity. See TAXATION, 13. 


Indictment and Information. fee Lanceny, 1. 
Different criminal acts which constitute part of the same 


transaction, such as burglary with intent to steal particular . 


property and larceny of the property described, may be 
charged in the same indictment or count thereof. Cunning- 
WAM V. SAC ccc cece cece nen eee nen ee ee ete teeneee 


Indorsements. See EvipeNcE, 14. NEGOTIABLE INSTRUMENTS, 7-12, 
Infants. See PARENT AND CHILD. 
Inheritance. See ESTATES, 1. 


Injunction. See JUDGMENTS, 5, 9. 


1. One who sold his laundry and good-will agreeing not ‘to en- 
gage in the laundry business for five years may be .re- 
strained by injunction from violating his agreement. Down- 
ing v. Lewis.........5. Lo canteen eke e ee ee iadsB so Biavk oarssatars 
2. A district judge at chambers has no power to determine 
finally an action for injunction. Johnson v. Bouton.......... 


3. An action on a temporary injunction bond will not lie until 


there has been a final adjudication of the injunction cause 
on its merits. Id. 


Insanity. See EVIDENCE, 16, 17. 


Instructions. See DAmacEs, 5. WHIDLLS, 2. 


Circumstantial Evidenec. 

1. On trial of accused for burglary and larceny the following 
instruction was held proper where the evidence was.circum- 
stantial: “What. is meant by circumstantial evidence, in 
criminal cases, is the proof of such facts or circumstances 
connected with or surrounding the commission of the crimes 
charged as tend to show the guilt or innocence of the party 
charged and if these facts and circumstances are sufficient 
to satisfy the jury of the guilt of the defendant beyond a 
reasonable doubt, then such evidence is sufficient to author- 
ize the jury in finding a verdict of guilty.” Cunningham v. 
State voce ccc cc rence rect e cece tree eter e earn eee erent et ennaes 

. On trial of accused for burglary and larceny the following 
instruction was leld proper when the evidence was circum- 
stantial: “Circumstantial evidence is legal and competent in 
criminal cases, and if it is of such character as to exclude 
every reasonable hypothesis other than that the defendant 
is guilty, it is sufficient to authorize a conviction.” Id. 

; Contradictory Statements. 
3. An erroneous statement of the law in an instruction cannot 


691 


387 


626 
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Instructions—continued. 


10. 


11. 


13. 


14. 


15. 


be cured by a correct statement in another instruction. 
Crosby ve RICHY oo ccc cece cece een nett nee neees sie'siog ote 336 


. A positive misstatement of the law in an instruction is not 


cured by a further correct statement in conflict with the 
first. Missouri P. R. Co. v. For........ ee alae edede rns eos! 146 


Criminal Law. Insanity. Burden of Proof. 


. An instruction in a criminal case, in effect, that every one is 


presumed sane, but if there is evidence tending to rebut the 
presumption and sufficient to raise a reasonable doubt on 
the issue of insanity, then the burden is upon the state to 
show sanity beyond a reasonable doubt, shifts the burden 
of proof and is therefore erroneous. Snider rv. State........ 309 


Directing Verdiet. 


. It is error to direct a verdict where there are issues of fact 


which should be submitted to the jury. Connor v. Becker.... 343 


. Peremptory instruction for plaintiff, in an action against 


an abstracter for failure to make an abstract disclose the 

pendency of a suit involving the title to the property, held 

not erroneous. Seeurity Abstraet of Title Co. v. Longacre.... 469 
Disregard of Jury. 


. A verdict in plain disregard of the instructions of the court 


ds contrary to law. Westinghouse Co. v. Tilden. ......eeceeeee 129 


A verdict rendered in plain disregard of instructions is con- 
trary to law and will ordinarily be set aside, whether or 
not the instructions were correct. Boyesen v. Heidelbrecht... 570 


Evidence. Assuming Facts. 
It is reversible error to give an instruction assuming the 


existence of niaterial facts which are unsupported by evi- 
dence. Burnet v. Cavanagh... scccssecees te eee ete eetenees 190 


Where instructions lay down correct legal propositions, 
possibly pertinent under the pleadings, it will be presumed, 
in the absence of a bill of exceptions, that such instructions 
were applicable to the evidence. Hudelson v. First Nat. Bank 
Of LODIAS: 5,6 aio. 5 wre ses obits Wes o Sisinln b's Gis Vee Wels e Ha tia ereleis ate a Ve 247 


. An instruction assuming a disputed fact as established is 


erroneous. Levy Vv. CUaningnam...ccccrccccecscccnccccecnes 348 
It is erroneous to give instructions assuming the existence 
of evidence tending to prove a certain fact, when no evi- 
dence of such character was given. Kroncke v. Madsen...... 614 


Instructions leaving the jury at liberty to find facts as to 
which there is no evidence may be ground for reversing a 
judgement. State v. Bartley........ sate es ee eeeereres veeeeees 811 
Tt is not error to refuse an instruction which has the effect 
to withdraw from the consideration of the jury competent 
material evidence in the case. Chezem v. State...cccccceeeee 497 
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Instructions—continued. 


16. 


17. 


18. 


19. 


20. 


ai. 


23. 


24, 


26. 


27. 


28. 


29. 


Error cannot be predicated upon the refusal of an instruc- 
tion which is not applicable to the evidence. Id, 


An instruction which ignores a proposition material to the 
conclusion which it announces may, under certain findings, 
be reached for one of the parties, is erroneous. Globe Oil 
CO, UV. POWELL wecscceserccncvecccceccvcescnrecertncesscseeees 


Error cannot be predicated upon the admission of evi- 
dence to establish a particular issue, where such issue is 
subsequently withdrawn from the jury by the court in its 
instructions. American Fire Ins. Co. v. Landfarc........... . 


It is not error to refuse an instruction where the only evi- 
dence offered to which the instruction would be applicable 
was rejected. Pease Piano Co. v. CAMEFON... cc. cece cee eeeee 
Kzceptions. New Trial. Review. 
An exception at the time of giving an instruction is essen- 
‘tial to its review. Burnet v. CAvandgh..crccccevccccccccesee 
The correctness of the ruling of a district court in giving 
or refusing instructions cannot be considered upon review 
unless such ruling is first challenged by motion for a new 
trial, Laekey v. State.......... eis oia cheese eran eretaiest ayaa lacs alate o¥s < 


. A general exception to instructions is insufficient, and 


where a charge consists of several paragraphs, there must 
be an exception to each instruction claimed to be errone- 
ous. American Fire Ins. Co. v. LaNdfare.....cccceecccees Sots 
An exception to all of the court’s instructions, without 
distributive words, is unavailing if any portion of the 
charge ‘be correct. Pease Piano Co. v. Cameron.......cseeeee 
Exception to a portion of the instructions as a “paragraph” 
held proper. McClellan v. Hein... ec ccc cece eee ec eeeceees . 


. The instructions to a jury are proper matters of record, 


and need not be preserved in the bill of exceptions. State 
VU. Bartley co cccccccccrenccsecteerecnars Cater eet ee eeeeeeeeen 
Exceptions to instructions and record of exceptions held 
sufficient for purposes of review. Id. 

General Statements. 
Where statements upon a material point are too general, 
the court, upon request, should give an explicit instruction 
which is pertinent to the issues and evidence. Crosby v. 
TOU CNY sinh SSeS e856 Sie Sw Miata B/C rere renee ri Re er 

Harmless Error. 

Instructions relating to the right to recover, and having no 
bearing on the quantum of damages, cannot be complained 
of by the plaintiff when the verdict was in his favor, and 
unsatisfactory only in its amount. Hankins v. Majors...... 


The giving of an instruction inapplicable to the issues or 
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Instructions—continued. 


30. 


31. 


32. 


33. 


34. 


35. 


36. 


37. 


38. 


39. 


40. 


41. 


42. 


evidence is not ground for reversing a judgment unless the 
party complaining was prejudiced. McClellan v. Hein...... 601 
Failure to mark an instruction “given” will not prevent a 
review thereof upon a record showing that the instruction 
was part of the charge and that an exception was taken. Id. 


Homicide. 
Instructions held applicable to the evidence in a prosecution 
for murder. Argabright v. State........ Sheik G8: a-Si aie Boho Manar ares 363 


Interest of Witness. 
It is not error to instruct a jury that they must alone de- 
termine the credibility of witnesses, and that in doing so 
it is proper to consider ‘the interest, if any, of a witness in 
the result of the suit, and his demeanor upon the stand. 


Chezem v. State....... Soasie.de Ve tadaeelewa caus sreistan'stavaa eave evenee 497 
Issues. 

The court, without request, must instruct the jury upon the 

material issues of the case. Ayd v. Cook..... Gate. drovers evesale oie « 7 


Instruction held not open to the criticism that it contained 

an attempt to specifically state all the essential or material 
elements of the issues. Norfolk Beet-Sugar Co. v. Hight..... 163 
An instruction allowing the jury to render a verdict on an 
issue not in the pleadings is erroneous. Id. 

It is error to submit to the jury the determination of an. 
issue relevant only to a count which had been abandoned by 
plaintiff. Columbus State Bank v. Cran€ CO.....ccececvevees 317 
An instruction intended to include all elements of the issues 
necessary to a finding is prejudicially erroneous where a 
material element has been omitted. Levy v. Cunningham.... 348 

Negligence. 
It is error to instruct the jury that plaintiff may recover, 
although guilty of contributory negligence, provided the 
negligence of defendant was gross and that of plaintiff 
slight in comparison. Missouri P. R. Co. v. FO@.........6-- 1 746 
Repetitions. 
It is not error to refuse an instruction on points properly 
stated in instructions given. Bates-Smith Investment Co. v. 
SCO coco cncccncccsecesiscetsscee slain alarsigve claire Sane say dyeushelsrece tb) 475 
It is not error to refuse an instruction the substance of 
which has been already given. Nye & Schneider Co. v. 
Qnyder ..cccccccsncves rere Trt SSG LRH Oe CARS ON EE Oe EES 755 
Requests. 

The court, without request, is not obliged to formulate for 
the jury a method of computation for estimating damages, 
Ky v. COOK... ccc cece cece een eees Sosa sie alee sialsees ase ete 72 
A party cannot complain of the giving of an instruction in 
harmony with one which he requested. American Fire Ins. 

CO. V. LOREGATE... ccc cece c cece cece eeeees Sddsceseveee ees ca 483 
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Instructions—concluded. 

43, A party who tendered an instruction given to the jury, and 
which assumed the existence of evidence to establish an 
issuable fact, cannot afterward be heard to assert that there 
was no evidence received tending to prove such fact. Jd. 


44. A party cannot usually be heard to complain of the failure 
of the court to instruct upon a particular feature of the 
ease where he has not requested a proper instruction upon 
the subject. Chezem v. State... ccc cc cc cere cc ence ccecee ences 497 
Tent-Books. 
45. Text-books on instructions should be used with caution. 
Snider V. State... .ccecarcccecccevcccccsvessseteeses vevseeee S12 


Insurance. 3 
Accident Policies. 


1. Where assured was shot and killed by a robber, it was held, 
in a suit on an accident policy, that plaintiff could recover 
unless the shooting was the robber’s intentional act. Rail- 
way Officials & Employés Accident Ass'n v. Drummond.......- 235 


2. An accident, within the meaning of contracts of insurance 
against accidents, includes any event which takes place 
without the foresight or expectation of the person acted 
upon or affected thereby. Id. 


3. Where, in an action on a contract of insurance, it is claimed 
that death resulted from one of the excepted causes enu- 
merated on the back of the policy, it is for the defendant 
to plead and prove that fact. Id. 

Attorney’s Fees. Review of Allowance. 

4. On rendering judgment on a policy of insurance on real 
property, a reasonable attorney’s fee may be allowed plain- 
tiff and taxed as costs without regard to the date the risk 
was written. American Fire Ins. Co. v. Landfare.......-.0++ 483 


5. A motion to retax costs is unnecessary to review a judg- 
ment awarding an attorney’s fec in an action on a policy. 


1d. 
Fees Payable by Companies. 


6. Section 32, chapter 43, Compiled Statutes, directing that 
certain fees due from insurance companies be paid to the 
auditor of public accounts was modified by the coustifution 
of 1875 so as to require such fees to be paid in advance into 
the state treasury. State v. MOOrE......1 cere ee cece renee vee 82 

Knowledge of Agents. 

7. Insurer’s agent, empowered to receive and transmit appli- 

cations and to receive payment of the premium, binds the 

company by knowledge acquired in and about the prepara- 
tion of the applications and by representations made to the 

insured while so doing. Home Fire Ins. Co. v. Gurney......- 306 

Limitation of Actions. 
A clause in an insurance policy limiting the right of action 


852 


INDEX. 


Insurance— concluded. 


10. 


11. 


12. 


13. 


14, 


15. 


to a different time from that allowed by statute is void as 
against public policy. Omaha Fire Ins. Co. v. Drennan,..... 


Ownership of Property. 


. Policy of fire insurance is prima facie an. admission by the 


insurer of the title or ownership of the insured to the prop- 
erty covered by the policy. American Fire Ins, Co. v. Land- 
fare ....... Jaa awe Ca teen tand MA eC E DERM VARGA EA ERS 
Parties to Judgment on Policy. 
Error in entering a judgment for a stated sum upon an in- 
surance policy in favor of two joint plaintiffs, the insured 
and the owner of a mortgage on the insured premises, 
where the latter alone was entitled to recover the full 
amount of the loss, is harmless. Id...........- Sdsientea Qerdaere 


Reformation of Policy. 
Evidence held sufficient to justify reformation of policy. 
Home Fire Ins. Co. 0. Gurney... ccccccccracccevevccevevveses < 


Title. Change. 
Where insured and wife conveyed insured realty to their 
son, and the latter conveyed it to his mother to be held in 
trust for her husband, the insurance was terminated under 
@ provision of the policy for bidding a change of title. 
Farmers & Merehants Ins. Co. v. JCnsen... ccc cccceereveeeee 9 
An insurance contract is a personal ene between insured 
ANG AMSUTED, Lbs case sepeacelaee ae eie hs $505 08a aaiae eee ebalews 
A provision in a fire insurance policy that it should cease 
to be in effect if the insured conveved the title of the in- 
sured property without the insurer’s consent is a reasonable 
and valid one. Id. 
Title. False Statements. Mortgayees. 

Clause providing for forfeiture of policy in case of a false 
statement as to condition of title, under facts stated in 
opinion, should not be so construed as to defeat recovery 
by mortgagee. Lirerpool é London & Globe Ins. Co. v. Daris.. 


Interest. See Banks AND BANKING, 1. EMINENT DoMATIN, 4. Jus- 


TICE OF THE PEACE, 3. 


os 
Intervention. 

1. An intervener must plead some interest in the subject- 
matter of the litigation, a mere denial of plaintiff's right 
not being sufficient to give him a standing in court. Moline 
Ds TL QUOI. oo Bs wos hia ea aie da laisse S gib a8 einen’, Bla his aoe a ana calata eee Ree are 

2. An interest in the intervener is a traversable fact, and in a 


case appealed from the county court the assertion of such 
interest in the petition of intervention in the county court 
does not excuse the failure to plead it, and so tender an 
issue in the district court. Zd. 
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Intoxicating Liquors. 
1. An application for a license to sell liquor cannot be acted 
upon until at least two weeks’ notice has been given in the 
manner specified by statute. Pisar v. State...... seeeceeceee 


2. Action on an application for license can only be taken after 
the expiration of two weeks, and consequently action on 
the fourteenth day after the first publication of notice is 
premature. Id. 


8. Notice of application for license, in compliance with statute, 
is essential to confer jurisdiction on the license board, and. 
a license issued without such notice is void and may be col- 
laterally attacked. Id. 

4. In an action for damages caused by the furnishing of in- 
toxicating liquors, it is not necessary that the liquor fur- 
nished, or any resultant intoxication, should be the sole 
or even principal cause of the damages, but it is sufficient 
if dt contributes to produce the injuries. McClellan v. Hein, 

5. Neither a justice of the peace nor a county judge has juris- 
diction to try one charged with selling intoxicating liquors 
contrary to section 11, chapter 50, Compiled Statutes. In re 
Chenoweth ...... Pere rrr rer reer rr errr rier er ere rere errr 


Issues. See TRIAL, 4, 5. INSTRUCTIONS, 33-37, 
Joinder. See PARTIES, 1. 
Journal Entry. See REVIEW, 36. 


Judge. See County JUDGE. 
A district judge at chambers has no power to determine finally 
an action for injunction, or to enter an order out of term 
time dismissing a cause. Johnson v. Bouton........ So eee tes 


Judgments. See ExEcuTIONS, 17, 18. INSURANCE, 10. JUSTICE OF 
THE PEACE, 2. PLEADING, 10. PRINCIPAL AND SURETY, 5. 
Res JUDICATA. 
1. A judgment is an adjudication of the rights of the litigant 
to the subject-matter of the suit. Hoover v. Hale.......ecees 
2. Dismissal of petition of intervention in replevin, after a 
finding for plaintiff, held an adjudication against intervener, 
from which an error proceeding will lie. Moline v. Hamiiton, 


3. In a suit im equity the decree should respond +o all the ma- 


terial issues presented by the pleadings. Clark v. Neumann, 
Confession. 

4, Power of a corporation to confess judgment. Solomon v. 

Sehneider oo ccccccsccneceece Biralecdu aioe oh oteie Meet acteeientnw dae 


Enforcement. Injunction. Supersedeas. Lien. Final Order. 
5. Where plaintiff has complied with the provisions of section 
591 of the Code permitting enforcement of his judgment 
notwithstanding the execution of a supersedeas bond, de- 
fendant is not entitled to an order restraining enforcement 
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Judgments—concluded. 


of the judgment pending review. Bodewig v. Standard Cat- 


. After giving the undertaking prescribed by section 591 of 


the Code and obtaining leave of court, plaintiff may enforce 
a judgment recovered by him on a contract for payment of 
money, though defendant executed a sufficient supersedeas 
bond for the purpose of staying proceedings pending review 
of the judgment. Jd. 


- One who purchases land charged with the lien of a judg- 


execution issued on the judgment. Wollam v. Brandt 


ment, which is specifically excepted from the covenants of 
warranty contained in the deed through which he claims 
title, cannot insist that his grantor’s chattels shall be ex- 
hausted before such land is sold for the satisfaction of an 


. A decree finding a defendant entitled to a foreclosure 


10. 


11. 


12. 


13. 


against property which had been conveyed to him, and re- 
taining the case for further proof as to the consideration 
and ainount due, feild not a final order. Ellis v. Harris...... 


An action may be maintained to enjoin the enforcement of 
a void judgment when there is a concurrence of the follow- 
ing conditions: (1) The judgment must be without any 
legal or equitable kasis; (2) its invalidity must not appear 
on the face of the record; and (3) the party complaining 
must be without an adequate remedy at law. Kaufmann 
v. Drerct 


Modification. 
Section .602 of the Code relating to modification of judg- 
ments has reference only to judgments and orders possess- 
ing some degree of legal vitality, and not to such as are 
absolutely void. Jd. 
Parties. Review. 

On review a judgment against two defendants, where a 
several judgment might have been proper, may be affirmed 


-as to one defendant though the court had no jurisdiction 


of the other. Bates-Smith Investment Co. v. Scott............ 
Presumption of Jurisdiction. 
Where judgment is rendered agaiust a party whose appear- 
ance in the cause is entered by an unauthorized attorney, 
the presumption of jurisdiction is not conclusive in an 
original action directly assailing such judgment. Kauf- 
MANN Ue DVO ce cece ene eee e ener ete nes eave eee eeeeee slew 'Stese. 
Proceedings to Veeate. 
Under section 1001 of the Code, a motion to set aside a joint 
judgment against two or more defendants, inseparably eon- 
nected as such, should be overruled when made by one de- 
fendant on his own behalf. Boyd tv. Munsonsscecereees 


oeeee 


Judicial Notice. See MVIDENCE, 24. 
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Judicial Sales. See EXECUTIONS, 


Jurisdiction. See Courts. JunGMENTS, 11. JUSTICE OF THE 
PEACE, 2-6, PLEADING, 11. 12. REePLEVIN, 3, 4. REVIEW, 
43-45. 

Jury. Sce INSTRUCTIONS. 
1. Retention or rejection of a juror, during the impaneling of 
a jury, to whom an objection has been interposed, is a mat- 
ter within the discretion of the tria] judgé. State v. Bartley, 
2. In a quo warranto proceeding respondent cannot demand 
a jury trial as a matter of right.: State v. Moores.........66. 


Jury Trial. See JuRY. REPLEVIN, 3, 4. 


Justice of the Peace. See Courts, 5-8. 
Appointment of Officer. 

1. A justice of the peace is invested with jurisdiction to spe- 
cially depnte a proper person to execute a search-warrant. 
Miller v. Hogeboom.. on Eset eee eS 

® Judgment. Defautt. 

2. A statement of plaintiff's demand in the writ and its in- 
dorsement as $150 and interest, without specifying the rate 
or the time for which it was demanded, authorize judg- 
ment by default for only $150 and interest from commence- 
ment of suit. Adams v. Nebraska Savings & Exchange Bank.. 

; Jurisdiction. 

8. In ascertaining the jurisdictional amount interest accrued 
on an interest-bearing debt should be considered. Id. 

4, Jt is not the amount which the bill of particulars shows the 

«plaintiff might claim, but the actual amount of his demand, 
which ascertains the jurisdictional amount. Id. 


5. Where there is a variance in respect to the amount de- 
manded between the bill of particulars and the writ, the 
writ controls in ascertaining the jurisdictional amount. Id. 


6. Where the defendant failed to appear, the justice of the 
peace had jurisdiction of the subject-matter, the amount 
for which he might render judgment according to the face 
of the writ and the indorsement thereon being less than 


$200. Id. 
Time to Make Transcript. 


7. “Ehereupon,” in section 1039 of the Code relating to time 
of filing papers in district court upon removal of action of 
replevin, means without delay. Kaufmann v. Drexel. veers 

8. lf, in an action of replevin pending before a justice of the 
peace, the appraised value of the property taken on the writ 
exceeds $200, it is the duty of the justice to transmit the 
transcript and files therein to the district court without 
unnecessary delay, and the failure of the justice to comply 
with the requirements of said section for a period of nearly 
ten months works a discontinuance of the action. Id. 
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Land Contracts. See VENDOR AND VENDEE, 


Landlord and Tenant. See Scioor, Lanps. 

A landlord’s ownership cannot be denied by a tenant in pos- 
session under a lease, and the principal applies to every 
ease in which an eutry upon land has been affected by per- 
mission of the owner and in recognition of his tithe. Carson 
v. Broady .....66. Sie er wig Stival oci'carduaparialete nce & ie Gated tates tte apo seers 


Larceny. 

1. An averment in an information that the accused, from the 
person of the prosecuting witness, unlawfully and feloni- 
ously, did steal, take, and carry away certain property be- 
longing to such witness sufficiently charges that the taking 
was against the will of the owner. Chesem v. State.....-.+. 


2. To sustain a conviction the corpus delicti must be proven 
beyond a reasonable doubt. Id. 


3. Evidenee held sufficient to sustain accused’s conviction of 
the crime of larceny from the person. Id. 


Laundry. See Monopories. 
Letters. See Evipencr, 15. 


Libel and Slander. a ; 

1. In @ suit for libel. where the defense is the truth of the 
matter published, the defendant, to exonerate himself, must 
establish the truth of each libelous charge made and pub- 
lished. Neilson v. JCNSei...cecee cece eee dpiteeegeetem aioe See 


2. Where the truth of the publication is the defense of one 
sued for libel, he must show that he acted with good mo- 
tives and for justifiable ends. Id. 


3. In an action for libel evidence held not to sustain a verdict 
for defendants. Id. 


Liens. See TRUSTS, 3. VENDOR AND VENDEE, 12. 
The holder of a lien may, for his own protection, discharge 
any prior valid lien and add the amount to his own lien. 
New England Loan & Trust Co. v. Robinson... ccc ere eeeaee ve 


Life Fstates. See ESTATES, 3. 


Limitation of Actions. See REVIEW, 43-45. 
1. An action on the official bond of a county judge is barred 
in ten years after the cause of action accrued. Chieayo, B. 
EC OTR COs BPN Ob hice oie3ic Seton aists hea Aes hed TR a Sowa bein 


2. An action on a check by the holder against the maker after 
demand of ‘the drawee and non-payment is a suit on a writ- 
ten instrument, within the meaning of section 10 of the 
Code, and the limitation is five years. Connor v. Becker..... 


3. An action to foreclose a real estate mortgage may be com- 
menced at any time within ten years after the cause of 
action accrues. Campbell v. Upton 
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Limitation of Actions—concluded. 


4. 


A clause in an insurance policy limiting the right of action 
to a time different from that fixed by statute is void as 
against public policy. Omaha Fire Ins. Co. v. Drennan...... 


. An action to enforce a tax lien is barred in five years, and 


where a void tax deed has been issued to the lien claimant, 
the issuance of the deed and the failure of the title which 
it assumes to convey are concurrent events. Carson v. 
BVOGAY ae ioc a siniewiace cb ik a eeleie weicln wg Bele Siesied vos ee see haces 


Lis Pendens. 
Issues held not to present question as to force of notice of 


lis pendens. Anderson v. Kreidler.sacsscccaccessecneces iwiietne 


Lobbying. See Pusric Poricy, 1. 


Mandamus. : 


1. 


Maps. 


Where the auditor refuses to pass upon a claim, he may be 
compelled by mandamus to do so, but the court will not 
examine into the merits of the claim in such a proceeding. 
State V. CONE. ccc cc ccctecce eens arene cen seneeceseeeteagenes 


. Mandamus will not issue to require an officer to perform 


duties prescribed by a void act of the legislature. State v. 
FLOUCOMD oe cece cece eet n ene en eee csesseneees ere siasieery 


. A county clerk may be required to insert in the official bal- 


lot the name of a candidate who was regularly selected by 
the county central committee of a political party to fill a 
vacancy on the ticket. State v. Clarb.wccrecseccccccesesvece 


. The district court may require a county judge to make a 


correct record of the proceedings before him. New Home 
Sewing-Machine Co. v. Thornburg..... ope e cena oeneseereees . 


See EVIDENCE, 25. 


Marriage. See WITNESSES, 6. 


Master and Servant. 


1. 


5. 


An employé assumes risks and hazards of which he is pos- 
sessed of sufficient intelligence and capacity to know and 
understand. Norfolk Beet-Sugar Co. v. Hight.......... Reeves 


. An adult person is presumed to be of sufficient mental 


power to comprehend the ordinary risks incident to his em- 
ployment. Id. . 

An employé who, through inexperience, youth, ignorance, 
or want of mental capacity, fails to comprehend ‘the danger 
of a situation in which he has been placed should be warned 
and instructed by his employer. Id. 


. In an action by @ servant for damages an instruction limit- 


ing the risks of employment to such as were known at the 
time of employment, or then discernible by the exercise of 
ordinary care, held prejudicially erroneous. Id............ 


Evidence held to show that a section-hand, in stepping upon 
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Master and Servant—concluded. 


@ railroad track without looking for approaching trains, 
was guilty of negligence which prevented a recovery for 
injuries resulting from a collision with an engine. Chicago, 


B. & Q. R. Co, v: Yost........... eyes acasai Ste Bis to Steen decd'e otoce eve kedicats 
Maxims. 

1. He who seeks equity must do equity. Lewis v. Holdrege.... 

2, Ignorantia legis neminem excusat. Pisar v. State.......ceseee 


Mechanics’ Liens. 


1. 


To entitle a subcontractor to a mechanic’s lien he must file 
his sworn statement or claim for lien with the register of 
deeds of the proper county. Watkins v. Bugge 


-.In mechanics’ lien law “filed in the office of the register of 


deeds” and “filed with the register of deeds” are equivalent 
expressions and are used interchangeably: Id. 


. The proper filing of a claim for a mechanie’s lien consists 


in placing the sworn statement in the custody of, and leav- 
ing the same with, the proper officer for the purpose of re- 
cording. Id. 


. Failure of a register of deeds to record the sworn statement 


of claim of lien filed does not affect the validity of the lien. 
Id. 


. All the lienor is required to do to perfect his lien is to file 


the verified claim in seasonable time with the proper officer, 
actual recording thereof not being a prerequisite to secur- 
ing the lien. . Id. 


. Each order and delivery of material made at different times 


does not necessarily constitute a separate contract. Id. 


. To constitute a single contract it is not necessary that the 


materials should all be furnished at one time, but may be 
obtained at different times and still be embraced in a single 
contract, if such was within the contemplation of the par- 
ties. Id. 


. Materials ordered and delivered from time to time during 


the progress of the work held to have been furnished under 
a single contract. Id. 


. A material-man cannot tack one contract to anothey and 


thereby obtain a lien for the materials furnished under 
both by filing a sworn statement for lien within the statu- 
tory period from the date of the furnishing of the last item. 


TO tet okt aches Ae Se Sieharbislofdcchayeiee Zs Mt ie oar oie 4 NOIR wos eet asad 
Monopolies. 
1. The anti-trust law (Session Laws 1859, p. 516, ch. 69) was 


designed to prevent manufacturers and dealers in articles 
of commerce from combining for the purpose of lessening 
competition, regulating production, and increasing profits, 
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polies—concluded. 
and to secure to the public the benefits of fair competition 
fn trade. Dovwening v. Lewis. ..ccccccc cece cece nce ceceeetesees 
. A laundry is not a manufacturing establishment within the 


meaning of the anti-trust law (Session Laws 1889, p. 516, 
ch. 69). Id. 


gage Foreclosure. See FEXEcuTIONS. FRAUDULENT CONVEY- 
ANCES, 3. INSURANCE, 15. LIMITATION oF ACTIONS, 3. 
gages. at 


1. A mortgagee is not estopped from assailing the validity: of 


10. 


an apparently senior Men by a mere exception from the 

mortgagor’s covenant against incumbrances of a class of 

liens which would include that assailed if it were valid. 

Gadsden U. TRIUSN. occ ccc ccc c cence cen e ence nteenrecens 
Action to Recover Devt. 

. In the absence of an agreement by a mortgagee to look 
primarily to his security for satisfaction of the debt, a fore- 
closure of the mortgage is not a condition precedent to an 
action at law on the secured claim. Grable v. Beatty........ 

. The holder of a note secured by mortgage may maintain 
an action at law -on the note, where neither note nor mort- 
gage contains stipulations making the mortgaged property 
primarily liable for the debt. Id. 

Assignments. Release. 

. Detaching an interest coupon from the bond secured and 
transferring it to a third person operate as an assignment 
pro tanto of the mortgage. New England Loan & Trust Co. v. 
RODUNSON occ cc ccc cee ee tenet nee wees eee n eee eeee ace 

. Provisions of a mortgage are not personal to mortgagee, 
but inure to the owner of any part of the debt secured. Id., 

. Ownetship of a mortgage follows a transfer or assignment 
of the debt which it secures. Anderson v. Kreidler........-. 

. Assigner of a note secured by mortgage cannot release 
promisor from liability for the debt or disturb the mort- 


gage lien. Id, | 
7 Delivery. Validity. 


. Under facts stated in opinion, held that a mortgage was in- 
operative,-there being no consensus, and there never having 
been an effectual delivery. Gadsden v. Thriush.....+- led tiem 

Discharge of Prior Lien, 
. The holder of a mortgage may, for his own protection, dis- 


charge any prior valid lien and add the amount to his own, 


lien, and it is not essential that this right shall be found 

vin express contract between the property holder and the 

lien holder. New England Loan & Trust Co. v. Robinson...... 
Distribution of Proceeds of Sate. 

. Procedure adopted by a junior mortgagee in asserting his 
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11. 


12. 


13. 


claim to the surplus on foreclosure of the senior mortgage, 
held proper. Moss v. ROBCTISON... 0... c ect e eect e eee eeeeeee 
A junior mortgagee, as against the owner of the equity of 
redemption, eld entitled to surplus on foreclosure of the 
senior mortgage. Id. 
Foreclosure by Holder of Coupon. 
Mortgage fheid not to contain a contract precluding the 
holder of an interest coupon from maintaining suit therecn, 
nor to contain a provision that only the owner and holder 
of the bond seeured should maintain a foreclosure suit. 
New England Loan & Trust Co. v. ROVINSON... 66. c eevee eee ees 
Notice of Lien. 

Proof of publication in a newspaper as an item of news of 
the giving of a morigage upon real estate is alone insuf- 
ficient to establish that a particular subscriber had actual 
knowledge of the’ existence of such mortgage. American 
Fire Ins. Co. v. LANAPAVE. . cece cece cece cence ence eecscsee uae 


Motions, 


A 


motion which cannot be allowed substantially as made may 
be overruled. Hudelson v, First Nat. Bank of Tobias...:..... 


Municipal Corporations. See PuBric Poricy, 1. 


1. 


Claim for Damages. Description of Place of Injury. 
One filing with the city clerk, as provided by statute, an un- 
liquidated claim for injuries resulting from negligence of 
‘the city must describe the premises where the injuries oc- 
curred with such certainty that the place may with réason- 
able diligence be identified. City of Lincoln v. O’Brien...... 


, In a statutory notice to a city of a claim for injuries re- 


sulting from a dangerous sidewalk, a description of the de- 
fective premises was held sufficient where it stated that 
claimant was passing over the sidewalk on the north side 
of Q street between Eighteenth and Twentieth streets, and 
“stepped into a hole in the sidewalk, which was in a bad 
state of repair.” Id, 

Defective Streets and Walks. Personal Injuries. Damages. 


. Where one who was injured on @ street sued the city for 


damages, the city pleading in bar plaintiff’s failure to file 
with the city clerk a statement as required by the city 
charter, and plaintiff alleging in avoidance that 'the charter 
never passed the legislature, judgment cannot be entered 
for defendant on the pleadings. Webster v. City of Hastings... 
A city charged with the duty of maintaining streets and 
sidewalks is liable for injuries sustained by travelers, ex~ 
ercising ordinary care, who are injured by the city’s neg- 
ligent failure to perform that duty. City of Lincoln +, 
OBEN .e2 oe e ana Sa ciate ee aoe edd RES 6 Soaps, bE anaes Se a 


. The statute (Compiled Statutes, ch. 13a, sec. 67, sub. 6) 
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Municipal Corporations—continued. 


ad 


10. 


11. 


12. 


15. 


14. 


15. 


16. 


requiring owners and occupants to keep sidewalks in re- 
pair, and making them liable for injuries caused by defect- 
ive sidewalks, does not relieve the city from that duty and 
consequent liability. Id. 


The various charter provisions of cities of the first class 
having more than 25,000 inhabitants, with regard to the 
maintenance of sidewalks, construed as imposing a direct 
liability upon the municipality for injuries from defective 
walks. Id. 
Ordinances. Suspension of Rules. 

A suspension of the rule requiring an ordinance to be read 
once on each of three different days held effective, where 
the council consisted of six members, four voting for sus- 
pension, one being absent and one having resigned. City of 
North Platte v. North Platte Water-Works C0......-ceseseneee 


Taxation. Cost of Abating Nuisance. Occupation Taz. 


. The invalidity of a special tax levied by a municipal corpo- 


ration against the lot of an individual is ordinarily as avail- 
able to the subsequent purchaser of the property as to one 
who was its owner when the assessment was imposed. 
Lasbury v. MeCague........00- be Since Siete dias ewisteceis's ss sesseee 
Where the owner of a city lot institutes an action to have 
declared void certain special taxes assessed against the lot, 
the burden is upon him to establish the invalidity of said 
tax. Id. 

A special tax assessed by a city on the lot of a citizen to 
pay the costs of abating a nuisance created by the mu- 
nicipality on the same lot will not be sustained in equity. 
Id, 

Under section 29, chapter 12a, Compiled Statutes, 1895, the 
city may drain a lot to abate a nuisance thereon and assess 
the cost against the property, but this power is contingent 
upon the owner’s failure to do such work when requested. 


403 


221 


DL) DREN ran ea Woe ols oleGie-serete ares een eeeneorccecsevccccece ROO 


An ordinance levying an occupation tax on railroad com- 
panies held not violative of the federal constitution as im- 
posing a burden on interstate commerce. City of York v. 
Chicago, B. & Q. R. Co...... inisideateSanav erage b's a2 sieve eles aie iere aisiaies 
An ordinance levying an occupation tax on railroad com- 
panies held not violative of the state constitution. Id. 

An ordinance levying an occupation tax on railroad com- 
panies held not void because imposing a tax on a business 
not wholly carried on within the city. Id...... Beretive Se 
An ordinance levying an occupation tax on railroad com- 
panies held not an attempt to impose a tax on depots in ad- 
dition to the tax arising from tthe general assessment of 
property. Id. 

Section 6 of article 9 of the constitution fixes the power of 
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Municipal Corporations—concluded. 

the legislature to authorize municipalities to impose taxes 
for municipal purposes, and is independent of section 1 of 
the same article, which authorizes the legislature to di- 
rectly impose taxes for genera] purposes, and therefore the 
limitation of occupation taxes in section 1 to certain named 
occupations does not forbid taxes on other occupations for 
municipal purposes alone. Id. 


Titie to Streets. 


17. By adverse possession one may acquire title to a street. 
Webster v. City of Lincoln. ... ccc cece cc wee cence pie bates be 


Water-Works. 
18. Ordinance authorizing a corporation to erect and maintain 
for twenty-five years a system of water-works, lield valid, 
though not preceded by an appropriation to meet payment 


of water rentals. City of North Platte v. North Platte Water- 
Wr OO. i560 osiene ds ceeiee shat eee cake ns . 


Names. See PRINCIPAL AND AGENT, 5. 
National Banks. See banks AND BANKING. 


Negligence. See ATTORNEY AND CLIENT, 5. CARRIERS. MASTER 
AND SERVANT. MUNICIPAL CORPORATIONS, 1-6. SHERIFFS 

AND CONSTABLES, 3-15. TELEGRAPH COMPANIES. 
The doctrine of comparative negligence is not in force, WMis- 
Sourt PLR. G0. Vv. POL... e eee Betas esos Rute lS wt eS aes 


Negotiable Instruments. See ASSIGNMENTS, 3. BANKS AND BANK- 
ING, 5. GUARANTY, 1,2. Hussanpd anp WIFE, 4. Liamrra- 
TION OF ACTIONS, 2, PAYMENT, 3, 4. USURY. 


1. A contract for the payment of money, to be negotiable, 
must, among other things, be payable at some time or 
other, though it may be uncertain when that time will 
arrive. Specht v. Beindorf..... NG niet (ortie SPU OSS cb avsine Mole ee,b8 

2. A note reading, “six months after date, if elected county 
commissioner, I promise to pay,” etc., is not a negotiable 
instrument. Id. 

3. Answer held to state no defense in a suit on a note. State 
Bank of Ceresco v. Belk. ws... eee eseeee aie eas 2 Siahebeeres eo aeiets 

Aetion on Note. Mortgages. 

4. The holder of a note secured by a2 mortgage may maintain 
an action at law on the note, where neither note nor mort- 
gage contains stipulations making the mortgaged Pveny, 
primarily Hable for the debt. Grable v. Beatty........ Sates 

Coverture. Liability of Married Woman. , 

5. In a suit by a bank upon a note a wife held not estopped 
from interposing, as a defense, her coverture and her sign- 
ing as surety. Westervelt v. Baker. ......eccseeeeeeees seeees 


6. The signing of a note by a wife does not raise the presump- 
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Negotiable Instruments—concluded. 


tion that she intended to render her separate estate liable 
for its payment. IJd............ aatatnert areas J eaieneres wavecabaae 


Indorsements. Liability of Indorser. Forgery. Burden of Proof. 


7 


10. 


11. 


12. 


13. 


14. 


15. 


. An indorser of a negotiable instrument guaranties the gen- 


uineness of prior indorsements. First Nat. Bank of Hastings 
v. Farmers & Merchants BANK. 0... cece cece ect e cece nce e een eete 


. Where a check iis drawn payable to the order of a named 


payee, one who takes the check on the forged indorsement 
of the payee and himself indorses it, is liable to the bank on 
which the check is drawn if that bank pays it in ignorance 
of the forgery, in the absence of circumstances estopping 
the drawer from setting up the forgery. Jd. 


. Genuineness and effect of indorsement of a check payable 


to a borrower, and which had been sent by a loan company 
to its correspondent, where the abstract showing borrow- 
er’s title to land offered as security for the loan was a 
forgery, the borrower having no interest in such land. Jd. 


Evidence heid not to sustain a finding that an indorsement 
was genuine. Id. : 


Where the only defense to an action by an indorsee is fail; 
ure of consideration, the burden is on defendant to over- 
come the presumption that the note was transferred for 
value before maturity. Crosby v, Ritchey........cceccce cues 
A condition or memorandum written in or indorsed on a 
note by the maker prior ‘to its delivery is a substantive part 
of the note. Specht v. Beind orf... cc ccccceccceeeccccececucs 
Possession. 
Possession of a promissory note payable to bearer is prima 
facie evidence of the holder’s ownership. New England Loan 
& Trust Co. v. ROVINSON. .. 0. cece cece cence teen cee eneees ps 
Principal and Surety. 
One who signs a note as surety is liable for payment thereof 
precisely to the same extent as his principal. Kroneke v. 
MEQ ASON Sy eraser eisiess ard ale tices 6S anh be ie bie'w aie, 8 boo ia dea eee Pe ee ae 
Wager. Public Policy. 
A note reading, “six months after date, if elected county 
commissioner, I promise to pay,” ete., is a contract of wager 
on the result of an election, and on grounds of public 
policy will be declared void. Specht v. Beindorf.........04. " 


Newspapers. See EVIDENCE, 27. 


New Trial. See BILL or Exceptions, 7. INSTRUCTIONS, 21. 


1. 


Assignments of Brror. 
An assignment in a motion for a new trial that a group of 
imstructions is erroneous is insufficient if one of them is 
without error and was properly given. American Fire’ Ins. 
Co. v. Landfare... ccc ccesceececees eb e Seeeoenees A Sak cieweie tee 
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New Trial—- concluded. 


2. 


Error in the assessment of the amount due will not be re- 
viewed under an assignment in the moticn for a new trial 
that the verdict is not sustained by sufficient evidence. 
Hammond vo. Eduard... 0c ccc cece eee ee cee tenner tena etnies 


. An assignment of error in the motion for a new trial rela- 


tive to giving instructions must be specific as to each. 


MeIntyre vo. Union P. BR. CO... cece cues NGO N ALE NRE OE 5 
. It is not error to overrule an assignment that the court 


erred in refusing to give three instructions where one of 
them was erroneous. Globe Oil Co. v. Powell... 0... cece eee 


Ejectment. Judgment on Denurrer. 


. Where defendant refuses to plead further, but permits judg- 


ment to go against him on demurrer to plaintiff's reply in 
an action of ejectment, he is not as of course entitled to 
have the judgment set aside and a new trial ordered under 
section 630 of the Code. Whiteman v. Perkins...........00. . 


Exception to Ruling on Motion. 


. To obtain a review of questions raised in a motion for a new 


trial an exteption must be taken at the time of the decision 


_to the overruling of the motion. State v. Bartiey....... Caer 


10. 


Joint Motion. 
A joint motion for a new trial by two or more parties, if not 


good as to all, should be overruled. Leonhardt v. Citizens: 


Bank Of UlyS8S....cccccecnsccceecvewas Lea bhedicee teats sas 
Misconduct of Counsel. 


. New trial on the ground of misconduct of counsel held 


properly denied. Barr v. POSt... cc ccc cece cece cece nen eee ae 
Misconduct of Jury. 


. Where the defeated party knew of imisconduct of a juror 


when it occurred, he may not await the result of the trial 
and be heard for the first time to complain in his motion 
for a new trial. Nye & Schneider Co. v. Snyder... ...ee iva 
Newly-Discovered Evidence. 
A new trial should not be granted a party on the ground of 
newly-discovered evidence, unless he makes it appear that 
the newly-discovered evidence is material for him, and that 
he could not by the exercise of reasonable diligence have 
discovered and produced it at the trial. Cunningham v. State, 


Notice. See EXECUTIONS, 11, 12, 19. INToxIcaTinc Liqpors, 1-3. 
A subscriber to a newspaper is not bound at his peril to know 


all it contains, but is chargeable with what he has seen or 
read therein and also with knowledge of statutory notices 
or legal orders which are conclusive of his rights when 
published. American Fire Ins, Co. v. Landfare......... sath es 


Nuisance. See MuNicIPAL CORPORATIONS, 8-11. 


Occupation Tax. See MunicipaL CorPoRAtions, 13-16. 
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Occupying Claimants. See VENDOR AND VENDEEF, 10. 
Offer of Proof. See EVIDENCE, 14. 


Office and Officer. See County Jupcrk. RerwarD. SIERIFFS AND 
CONSTABLES. STATE AND STATE OFFICERS. VENUE. 

1. A clerk of the district court who receives, and in his own ’ 
name deposits in hank, fines imposed by the court, and 
unlawfully uses the funds for private purposes, thereby 
converts public moneys to his own use, is in default within - 
the meaning of section 2, article 14, of the constitution, and 
is ineligible to any office of trust or profit during such de- 
fault. State v. MOOreS..... cee cececeev er eceeeereegeeenecences 2 

2. For all wrongful acts or omissions of a public officer 
within the limits of what the lay enjoins upon him as 
such officer his sureties are liable, but they are not liable 
for moneys collected and embezzled by him, unless as such 
ofticer he was authorized by law to collect or receive such 
moneys. State v. Moore.......s.eee oe ao Gia Gee eed eles Sie ardelsels 82 

3. In absenee of evidence to the contrary it will be presumed . 
that a public officer proceeded regularly and performed his 
official duties within the law. Spiech v. Tierney.......66 oe. 514 


Opening and Closing. See TRIAL, 9. 

Opinion Evidence. See EVIDENCE, 16-20. 
Order on Debtor. See ASSIGNMENTS, 3. 
Ordinances. See MUNICIPAL CORPORATIONS, 7%. 


Parent and Child. 
1. Writings held insufficient to fulfill requirements of section 
31, chapter 23, Compiled Statutes, relating to acknowledg- 
ment of illegitimate children. Lind v. Burke...........000- 785 


2. Evidence adduced by plaintiff to establish his rights to 
maintain an action for wages earned by him during his ~ 
minority held insufficient for that purpose. Micolaus v. 


Parliamentary Law. See MunicreaL CoRpPoRATIONS, 7. 


Parties. See CORPORATIONS, 11. INTERVENTION. MortTGAGEs, 12. 
PARTITION, 2, 3. REPLEVIN, 6. REVIvoR. 
: Action Against Officer Approving Bond. 

1. Two creditors who lost their several claims and attachment 
liens, because a coroner negligently approved a worthless 
replevin bond in a suit in which the attached property was 

_ taken from the sheriff, cannot join as plaintiffs in an action 
for damages against the coroner for approving such bond. 
SMUlL &. Barton. cc ccccccccccccccccvcccecesescssesssscesssees 718 


2, Attachment creditor, and not the sheriff from whom at- 
tached property was replevied, is the proper party to main- 
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Parties—concluded. 


tain a suit against the replevying officer for negligently ap- 
proving a worthless replevin bond. Id. 


Action on Replevin Bond. 


. A sheriff, from whom attached property was replevied, may 


maintain a suit on the replevin bond. Id. 
Plaintiff's Ownership of Claim. 


. That plaintifis were not the owners of the claim sued on 


held proper matter of defense. Levy v. Cunninghan......... 
Revivor. Review. ; 
Where a-party dies after judgment has been rendered 
against him, the administrator may prosecute error without 
procuring an order of gevivor. Webster v. City of Hastings.. 
On review a judgment against two defendamts, where a 
several judgment might have been proper, may be affirmed 
as to one defendant thoigh the court had no jurisdiction of 


348 


245 


the other. Bates-Smith Investment Co. v, Scott........... wee 475 


. All parties to a joint judgment should be made partics to a 


proceeding in error, but where ‘there is no objection on ac- 
eount of non-joinder until after submission of the cause to 
the appellate court, defect of parties is waived. Id. 


Partition. 


1. 


The object of a partition suit is to assign property, the fee 
simple title to which is held by two or more persons ‘as 
tenants, or joint tenamts in common, to them in severalty. 


Phillips v0. DOrris.ccccccccccccceece Gitecgce la aince ais B86 G ereree wevceese 293 


. Only a joint tenant or a tenant in common of real estate 


can maintain an action for its partition. Id. 


. Neither an administrator nor an executor can maintain a 


suit for partition of realty. Id. 


. The raising of questions of adverse title in a partition suit 


does not oust the court of jurisdiction nor render a dis- 
missal necessary, but the court may hold: the case, deter- 
mine the issues of title, and then proceed with the partition. 
Id. 

In an action for the partition of real property among sev- 
eral co-owners the district court cannot properly adjudicate 
upon conflicting legal titles, but if the issue is tried without 
objection, and the disputed title conclusively established in 
favor of one of the parties, the other will not be heard to 
question the correctness and binding force of the judgment. 
Carson 0. Brody. .ccsevccecccccccccncreccecscsseeteeseencaes 


. The portion of property improved by a co-tenant in posses- 


sion should be allotted to him, where the rights of his co- 
owner Will not be prejudiced. Id... ci. cece cece eee eee eens 


. Where a portion of property not susceptible of physical di- 


vision ‘has been improved by a co-tenant in possession, the 
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Partition—concluded. 


property should be sold and the proceeds divided after de- 
ducting for his benefit such sum as the salable value was 
enhanced by the improvements. Id. 


Partnership. See CHATTEL MorTGAGES. GUARANTY, 1, 2. 


1. 


Where two persons formed a partnership for the purpose 
of paving streets, and agreed that one member of the firm 
should manage the business and receive a stated salary 
therefor, and the firm employed a third person to superin- 
tend the work for 25 per cent of the net profits, it was held 
that in calculating the latter’s compensation the salary of 
such member should be treated as an expense, but interest 
on money used in manufacturing brick was not allowed. 
McDonald v. Buchstaff..cecscscsccaccaccsecccescscsecevorters 


. Payment of money by a public contractor to induce men to 


remain silent, or to lobby on behalf of contracts or esti- 


mates, is against public policy, and the courts will not com- 


pel contribution between partners on account thereof, nor 
will they, when one partner is chargeable with the receipts, 
allow him credit for money so expended. Id.........-+.56- 


A claim owing to a firm of which the defendant was a mem- 
ber cannot be set off against debts owing by defendant in- 


dividually, - Olson v. LAMD...cccccccccccccrcerereeceevenenee 
4. Definition of partnership. Gates v. Johnson.........-+ tesees 
5. A community of interest in the profits as such, of a busi- 


ness venture, and not by way of payment or compensation 
for services or other assistance, may be sufficient to consti- 
tute @ copartnership. Id, 


Payment. 


1. 


2. 


Evidence held not to sustain the defense of payment. Leon- 
hardt v. Citizens Bank of Ulysses........... iota aisha ata Iaieeshevore 0 
Lienor’s discharge of a prior valid tax or other valid lien 
is not a voluntary payment. New England Loan & Trust Co. 
v. Robinson ...... one ow neee ne enee new e een cess et eeeeens . 


. Whether a renewal note is payment is to be determined 


from the intent of the parties as shown by the facts. Har- 
vey v. First Nat. Bank of OMANQ......cceccccc rece eeeeseceecs 


A note taken for a pre-existing debt or as a renewal of 
another note is not a payment or discharge of the debt, 
unless by express agreement it is accepted as such. Id. 


Where one sold land and sent the deed to a bank to be 
delivered only upon payment of the purchase-money to 
him, the vendee depositing the entire amount with the bank 
to be retained until certain liens were discharged, a loss 
resulting from failure of the bank fell upon vendee. Ham- 


mond Vv. BdwardS....ccccccsccceeereeeseerece BMawWearwet aceon 
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Perpetuities. 
The rule against perpetuities is aimed against undue restraints 


on alienation, and a devise to a named bishop and his suc- 
cessors, without such restraint, does not offend against the 
Tule, Lamd v. LYnch...ccccccccccescscncscccconeccsesscssons 135 


Physicians and Surgeons. 


al, 


2. 


One practicing without first obtaining and registering the 
certificate required by article 1, chapter 55, Compiled Stat- 
utes, is liable to the penalties of section 16 of said article, 
though the operations were performed and the medicines 
administered under the direction of a kicensed physician. 
State v. Paul.ccccccccccevccccscescceceee aia assieleeiais coeeeeeseee 369 
One practicing without a license is liable to the penalties 
of the statute, though he did not represent or advertise 
himself to be a regular, legal, or competent practitioner of 
medicine. Id. 


Pleading. See ATTACHMENT, 1, 2. INTERVENTION, 2. STaTUTEs, 


1. 


6, 7. Usury, 1. 
Allegations and Proof. 
In an action by an agent for commissions it was held that 
plaintiff, under an allegation of defendant’s failure to pay, 
could not recover commissions on unpaid notes, on the 
theory that the principal had been negligent in their col- 
lection. Westinghouse Co. v. Tilden. ....ccccecceeneceeeeeeees 129 


‘In a civil suit for assault and battery, where the answer is 


a general denial, evidence of justification is inadmissible. 
Barr. Post! cv civ ied va ce be saeeese a ahesae au eie coats soceeccecevcee 698 
Allegations Undenied. 


. All material allegations of new matter in the answer not 


denied in a reply must be taken as true. Burnet v. Cavanagh, 190.. 
Amendments, 


. An amendment held ineffectual where it alleged a modifica- 


tion of the contract sued on, without stating what the modi- 
fication was. Westinghouse Co. v. THe... cc ccc cece cee eeeee 129 


. In replevin in the district court pleadings may be amended 


in furtherance of justice. Hudelson v. First Nat. Bank of 
TODiAS wc ccccccrcnvcccese TALE DE SEERA Sra is BS ches wooo: 247 
Answer. FEstoppel. 


. A party who failed to answer a petition stating a cause of 


action against him cannot be heard on appeal to question 


.the correctness of the judgment on the petition, though 


other parties put its averments in issue and it was not sus- 


-tained by proof. Gadsden v. TRrush.....ccccccececececeeees 565 
e 


Construetion. 


. Against an objection to the introduetion of any evidence on 


the ground that the petition does not state a cause of action, 
the pleading attacked will be liberally construed. Norfolk 
Beet-Sugar Co. vV. Hight. ccc. cc ccc cece cece cee e ere sec enerene - 162 


° 
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Pleading—continued. 


10. 


Cross-Petition. 
In an action for divorce defendant may file a cross-petition 
and obtain affirmative relief. Berdolt v. Berdolt.......cceees 


Inconsistency. 


. Two inconsistent defenses cannot be enforced. Columbia 


Nat. Bank v. German Nat. Bank...... biereiainis draseie @ oSeeidie oblate 


Invalidity of Statute. 
Where defendant pleaded plaintiff's non-compliance with a 
statutory condition precedent to the right to maintain the 
action, and plaintiff pleaded in avoidance that the alleged 
statute had never been passed, a motion for judgment in 
favor of defendant on the pleadings was improperly sus- 


* tained. Webster v. City of Hastings........ alge odin bobaieieselee ersten 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


Jurisdiction, 
Want of jurisdiction of the person of the defendant, not ap- 
pearing from the summons, ‘the return, or the petition, may 
be pleaded by answer. Kyd v. Exchange Bank of Cortland... 


Jurisdiction of the person of defendant held not waived by 
demurring to the original petition generally, if such de- 
murrer is sustained for the reason stated in the order that 
the court is without jurisdiction, and where the plaintiff 
waives any error in that order by amending his petition. 
Id. 
Petition. Aid by Answer. 

Generally, a plaintiff is only required to bring bis case 
within the terms appearing on the face of the contract in 
suit, and need not negative conditions and exceptions in- 
dorsed thereon. Railway Officials & Employes Accident Ass'n 
v. Drummond ..... SalgtSiein Coa: 8inb)n Fe, oie, Satis ane 6 ieia 8. 0G WT acdipr a wre eles 


A petition defective by reason of the omission of material 


_facts will be aided and cured by the averment of such facts 


in the answer. Id. 

A petition may be attacked at any stage of the proceedings 
on the ground that it fails to state a cause of action. 
Latenser v. Misncer...cccccccerccrssvacsscccenseeee ee etecceses 


Where the sufficiency of a petition is assailed for the first 
time in the appellate court, it will be liberally construed. 
Id. : 


A petition, when assailed for the first time after judgment, 
will be sustained if the averments therein constitute a cause 
of action, even though informally or indefinitely stated. 
American Fire Ins. C0. Ve LONGfArE. cs ecccccvevccrverccececees 
Reply. y 
Where, in a suit by a corporation against a subscriber to its 
stock to recover his unpaid swhbscription, the defense is 
that the entire capital stock was not subscribed, a reply 
which avers that defendant waived non-payment of the 
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870 


a 


INDEX. 


Pleading—concluded. 


19. 


20. 


Political Conventions. See ELEcTIONS, 3. 


entire stock is good as against a demurrer. Macfarland v. 
West Side Improvement A8s’n.....+.64. VERE ORR ETAL DEL eR OR 


The filing of a reply is a waiver of the right to assail the 
answer on the ground that the averments are not suffi- 
ciently definite and certain. Welsh v. Burr 


Striking Out Matter. 
The court may overrule a motion to strike from the reply 
evidential facts which, if submitted to the jury, would tend 
to establish the ultimate facts alleged in the petition. 
Hudeison v. First Nat. Bank of Tobias.s.....+.. 


Principal and Agent. See INSURANCE, 7. STATE AND STATE Or- 


1. 


Sd 


FICERS, 1. Trusts, 3. Usury, 2. 
Where one sold land and sent the deed to a bank to be de- 
livered only upon payment of the purchase-money to him, 
the vendee depositing the entire amount with the bank to 
be retained until certain liens were discharged, a loss re- 


sulting from failure of the bank fell upon vendee. Hammond 
O, HAWards ...ccceecees : 


Action for Commissions. 
In an action by an agent for commissions it was held that 
plaintiff, under an allegation of defendant's failure to pay, 
could not recover commissions on unpaid notes, on the 
theory that the principal had been negligent concerning 
their collection. Westinghouse Co. v. Tilden. ..cccccccecevecs 


Authority of Agent. Estoppet. 
A principal is not estopped to deny the authority of his 
agent to perform a particular act, on the ground that it was 
within the agent’s apparent authority, unless the authority 
to perform it was apparent to the person dealing with the 


agent, and by him relied on. First Nat. Bank of Mastings v. 
Farmers & Merchants Bank 


. Evidence held not to show apparent authority in an agent to 


receive money on a check. Id. 


. Instrument eld to show authority of a person to sign the 


name of another as an officer of a company, but not as an 
individual. Levy v. Cunningham 


Evidence of Agency. 


. Evidence held insufficient to establish agency. Anderson v. 


Kreidler .cceecvceccceeee : 
Personal Liability of Agent. 


. One who assumes, without authority, to contract for an- 


other is not personally liable in an action on such contract 
unless he is within its terms. Brong v. Spence.............. 


Ratification. 
A principal who accepts the fruits of a contract made by an 


277 


361 


247 


631 


129 


. 348 


171 


638 


INDEX. 8i1 


Principal and Agent—concluded.- 


10. 


agent in excess of his authority is liable to the person with 
whom such contract was made, though misinformed as to 
some of its provisions. Jd. 


. A principal will generally be held to have ratified the unau- 


thorized acts of his agent by knowingly accepting and re- 
taining the benefits thereof. United States School-Furaiture 
Co. v. School District. ....ccecseeseers eee 


The unauthorized transaction of an agent must be either 
adopted or rejected, by his principal, as a whole, and inci- 


‘dent to the acceptance of the benefits of an agency is the 


assumption of its burdens. Id.° 


Principal and Surety. See HusBAND AND WIFE, 1. REVIEW, 2. : 


1. 


The sureties of the auditor of public accounts are not liable 
for fees which he collected from insurance companies and 
embezzled, where the law required the insurance companies 
to pay such fees in advance into the state treasury. State 
DV. MOOVE ..ccccccscccccncctscensesenestraeesseeaserseetaeeces 


. A surety is not released by voluntary forbearance of the 


creditor, by failure of the creditor to sue the principal 
debtor, nor by creditor's non-compliance with the surety’s 
request to bring suit. Bank of Maywood v, Estate of Me- 
Allister .....-ee. eee eeveecers ds dis oth Bi ehece Gordie goeiove: oes veneesveene . 


The district court, upon the trial of an appeal from an in- 
ferior court, is without jurisdiction to render against the 
sureties on the appeal bond the same judgment it enters 
against appellant, Miller v Hogeboont.........eseeereeeeeees 


. One who signs a note as surety is liable for payment 


thereof precisely to the same extent as his principal. 
Kroncke v. Madsen......-. ee joie ib Sieie aia ei Wikre g's, ate ei Mare’ nO Sede siacbe’ eis 


. Section 511 of the Code cannot be invoked in determining 


the liability of a surety to his obligee or payee, but merely 
requires that a judgment against a principal and surety 
shall state which is the principal debtor and which the 
surety, and provides, as between them, the mode of en- 
forcement. Id. 


. In an action against the sureties on a note it is error to 


instruct that they are not liable thereon to the same extent 
as the principal, and that the contract of the sureties is to 
pay only when the liability of the principal is ascertained 
by a judgment against him and his property exhausted. Id. 
Where a bank obtains judgment for ‘the sole purpose of 
collecting a debt due from one defendant, its right to so 
proceed is not impaired by the consideration that another 
defendant, sustaining the relations of surety to the first, 
will be released by such enforcement by the bank of its 
right to receive payment, Solomon v. Schneider. .sevecceeees 
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Priority. See Res Jupicata, 3. 
Process. See ExEcuTIONS. SUMMONS. 


Property. 
Right of recaption exists. Barr v. PoSt...cccccccsccccescsscees 698 


Public Moneys. See OrricE AND OFFICERS, 1. 


Public Policy. See LiitaTIon or ACTIONS, 4, 
1. Payment of money by public contractors for lobbying is 
against public policy. McDonald v. Buckstaff......... seeecce 89 
2. A note reading, “six months after date, if elected county 
commissioner, I promise-to pay,” etc., is a contract of wager 
on the result of an election, and on grounds of public policy 
will be declared void. Specht v. Beindorf......ccceccceseees 553 


Quo Warranto. 

1. Respondent cannot demand a jury trial as a matter of right. 
State V. MOOrES . 0. cece ccc c ccc ccer er eeccccsecceeestereetens » 1 

2. History of quo warranto field not to furnish a basis for de- 
termination of the question whether a jury trial is de- 
mandable as a matter of right. Id. 

3. Proceeding should not be dismissed because the ‘term of 
office expired pending litigation, the office being a lucrative 
one. Dean v, State....... Weee a Te Nig Sidlee ia sabes pemeodae secs s: SOL 


Railroad Companies. See MuNiciraL CorroraTions, 12-15. 

Evidence held to show that a section-hand, in stepping upon @ 
railroad track without looking for approaching trains, was 
guilty of negligence, which prevented a recovery for in- 
juries resulting from a collision with an engine. Chicago, 
B. & Q. BR. Co. v. Yost..... elnidiotece aiclslacd be Riese esieraceih are tenesatece oes 439 


Ratification. See ATTACHMENT, 9. ATTORNEY AND CLIENT, 3. 
PRINCIPAL AND AGENT, 8-10. VENDOR AND VENDEE, 8. 


Real Estate Agents. See FACTORS AND BROKERS. TRuSTS, 3. 
Rebuttal. See TRIAL, 3. 


Recaption. 
Right of recaption of personalty exists. Barr v. Post.......+. 698 


Receivers. See EVIDENCE, 13. 
Where a litigant consented to the appointment of a receiver, 
he was not prejudiced by an order continuing the receiver- 
ship, in view of the fact that a final decree was entered 
that he had no interest in the subject-matter of the action. 
Ellis v. Harris.....eeseees ens Besaiae ses bears, ong NGisho be seevee 398 


Records. See Courts, 4. STATE AND STATE OFFICERS, 6. 


Reformation of Instruments. ; 
Evidence held sufficient to sustain a decree reforming a policy 
of fire insurance. Home Fire Ins. Co. v. Gurney.......-.0+0- 306 
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Registration. See MEcHANICcs’ LiEns, 4, 5. 


Replevin. See JUDGMENTS, 2. JUSTICE OF THE PEACE, 7, 8. 


Amendment of Pleading. 


1. In the district court pleadings may be amended in further- 
ance of justice. Hudelson v. First Nat. Bank of Tobias..... . 


Bond. Approval. Negligence. 
2. Liability of officer approving an insufficient replevin bond. 


Shull v. Barton...... avevarabspser Siuatwi (eS se stag aie idle sab via ’eeieles Ole ess 
Dismissal. 
3. Where the property has been delivered ‘to plaintiff under the 


writ, a defendant who procures a dismissal of the suit for 
want of jurisdiction is not entitled to have a jury impan- 
eled to inquire of his rights of property and of possession. 
State v. Letion..........56- W88 iava,erais vie eee stave are%e rae aves: ae oes 

4, Where a writ of replevin is quashed, on motion of the de- 
fendant, for defects appearing on its face, a judgment for a 
return of the property cannot be given, nor for ‘the value 
thereof and damages. Reid v. PAN8KG.......cccceeesecceeee 

5. Plaintiff cannot take the property under the writ and dis- 
miss the action without defendant’s consent. Houck v. Linn, 

6. Where tio plaintiffs took the property under the writ, 
claiming a concurrent right of possession, but through 
different titles, and one recovered judgment, it was held 
that the other could not dismiss the case, as to himself, 
without consent of defendant. Id. 

Property in Custodia Legis. 

7. Attached property taken iin replevin, a replevin bond having 
been approved, cannot, pending the replevin action, be law- 
fully taken by attachment or execution at the suit of the 
plaintiff who originally attached it. Shull v. Barton........ 


Summons. 
8. In replevin in the county court summons must be made re- 
turnable within twelve days from its date. Reid v. Panska.. 
Statute, 


_ 9, Act of the legislature of 1875 (Code, sec. 193¢) amending 
provisions relating to replevin is void, as containing no pro- 
vision for the repeal of the sections amended. Id. 


Rescission. See SaLzs, 6. 


Res Judicata. See INSURANCE, 10. 


1. In a proceeding to confirm a sale to satisfy a judgment the 
court cannot inquire into the merits of the judgment. 
Hoover v. HAle 0... cc eee cee eeees seseneeeewnns Reale eivle Lourie s 

2. To sustain a plea of prior adjudieation the matter in ques- 
tion must be shown to have been within an issue joined 
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and tried in the former action. Anderson v. Kreidler......+. 171 
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Res Judicata—concluded. 25 

3. A finding that the question of priority of liens between two 
mortgages was not settled in a prior action held supported 
by the evidence. Id. . 

4, A dismissal which does not involve the merits of the case is 
not a bar to another suit upon ‘the same cause of action 
nor to presentation of the claim against the estate of de- 
ceased defendant. Bank of Maywood v. Estate of McAllister.. 188 


5. Where a defendant took part in the trial of an issue on the 
merits of the case, it was held he could not complain that 
the court had no power to enter a decree on such issue 
withont setting aside a former interlocutory order. Ellis 
Vv. Harris ...ccceeee ci Sin 'eio/O.p 0 Sila aS 0 Wales 'ocbisia:0h¥ eines. Soe o Be eveeee 398 


6. A judgment sustaining an attachment does not determine 
whether 'the property was exempt from seizure. Johison v. 
Bartek cccccec cece etc cnccnnnes Sigelhras obi ale cls dale ase siaiwleleiatee's -- 422 


7. Where revivor of an action is sought by conditional order, 
the hearing in pursuance thereof is the proper occasion to 
try the right of the successor, and by the absolute order the 

. matter becomes res judicata, and cannot be retried with the 
case on its merits. Missouri P. R. C0. v. FOD. cece ccc eeeeree T46 


Restraint of Trade. See MONoPOLIES. 


Review. See INSTRUCTIONS. 
Appeal Bonds. 

1. A practicing. attorney is not a proper surety on an appeal 
undertaking, but if he execute the same, the bond is not 
thereby rendered invalid. Chasc v. Omaha Loan & Trust Co.. 359 

2. A bond for appeal from a county court is not required to be 
signed by the appellant, but is sufficient if executed by a 
good and sufficient surety. Id......:eeeeeeeeeeeeeeee seceees 358 

3. A county judge has no authority to eliminate from the files 

an appeal undertaking which he has approved, because the 
bond was signed by a practicing attorney. Id............. 359 
When an insufficient appeal bond is filed, the appropriate 
practice is to move in the appellant court for an order re- 
quiring a renewal of the bond by a time to be designated 

by the court, and in default thereof that the appeal be dis- 
missed. Id. 


5, The district court, upon the trial of an appeal from an in- 
ferior court, is without jurisdiction to render against the 
sureties on the appeal bond the same judgment it enters 
against appellant. Miller v. Hogeboom.......eceereseseceees 434 

Assignments of Error. 

6. When, in passing upon assignments of error properly made, 
it is disclosed that they are not well taken because of an 
unassigned error, of which the defendant in error must 
avail himself to defeat the assignments made, and which 


4 
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Review—coniinued. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


1%. 


18. 


the court must pass upon to decide the case, such error will 
be corrected. Adams v. Nebraska Savings & Exchange Bank.. 121 


. An assignment that evidence appearing on a certain page 


of the bill of exceptions was erroneously admitted may be 
disregarded, in absence of an ohjection on such page. Globe 
Oil Co. v. Powwell,...........- ee ee eee rrr reer eee 463 


To obtain a review of.the admission of evidence the ruling 
must be assigned in the petition in error. Security Abstract 
Of Title Co. V. LONGACrE... ccc cece cece cere cee eet c ents ences 469 
A joint assignment of errors in a petition in error, made 
by two or more parties to an action, will be overruled unless 
it can be sustained as to all who join therein. Wollam v. 
Brandt ........+ SMdysanawercG teas gevaew ed 8 draws cecate sleseaceieisie-< 527 
An assignment of error assailing all the instructions is un- 
availing where one of them is correct. McIntyre v. Union 
Pi Ry OO iwisaes poet deca tiens oat seis odheecisre ee tisee sees uy nes (ORE 
Excess in the amount of recovery cannot be considered, 
when not assigned as error in the petition in error. Ham- 
mond v. Edwards...ccccececcnnees elds Gigidie SG miev ay wi evens’ els Siieeelaves 631 


An assignment of error directed to a group of rulings on a 
certain class of evidence raises only the question of the 
admissibility of such evidence as a whole, and presents no 
question peculiar to one ruling of the group. Nyc & 
Schneider Co. v. Snyder......+- se eaevedeonrees eee cereenees 754 
Error in the assessment of the amount of recovery is not 
presented, in an action based on contract, by an assignment 
that the verdict is not sustained by the evidence. Id......- 755 


Bill of Ezceptions. Affidavits. 
Affidavits in support of a motion for continuance will not 
be reviewed in the supreme court unless embodied in a bill 
of exceptions. Reid v. Panska........... eninie hance ave eee eeees 195 
Affidavits used on the hearing of a motion in the district 
court cannot be considered on review in the appellate court 
unless embodied in a bill of exceptions. Smith Bros. Loan 
E Trust C0. V. Wei88.. 1. cc cece cere ence nee ne ee ner eaeteenenes 210 
In absence of a bill of exceptions the judgment below may 
be affirmed where the only assignments relate to rulings 
on evidence and to the sufficiency of evidence. Village of 
Arlington v. Barothy .......ecceeees assets dud seiseole a biel Seat aieiales 656 
The entire omission from the bill of exceptions of evidence 
necessary to sustain an essential controverted averment, of 
appellant’s petition necessitates the affirmance of the judg- 
ment of the district court. Hoffman v. Becker..... bi efere caters -- 678 
Cosis. 
A motion in the lower court to retax costs is unnecessary to 
review a judgment awarding an attorney’s fee in an action 
on an insurance policy. American Fire Ins. Co, v. Landfare.. 483 
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19. 


20. 


21. 


23. 


24, 


25. 


26. 


27. 


28, 


29. 


30. 


31. 


Dismissal. 
Proceeding in quo warranto should not be dismissed because 
the term of office expired pending a review of the case, the 
office being a lucrative one. Dean v. State..........- eo seeee 
Evidence, 
A finding, verdict, or judgment based on conflicting evi- 
dence will not be disturbed on review. Combination Gas- 


Machine Co. v. King....... selarecersrpae'e whivss evade ba al ale dre ae ariels & 
Burnett v. Cavanagh ccccceccccseaes sfevabis aitheve Wie/auoie-a idieie'e, axendcelarere 
Smith v. Myers ......06. Saha Sass ios atteresah a ater beads d ena ate ig Beas oe 
Emory v. State ........ SiaSeaiis at's bre Sieleore eier di Sraereare ease et errr 
Hammond v,. Edwards ..sccecccesees aelataiayelalatbta tate t0-5 saatenceraials 
Brong v. Spence ...... errr ere alii diver dhe se lenaiieeoceis aie ebyetere 
First Nat. Bank of Onaha, TLARN. cc cce cer aeee oa Roehl dees Pre 
Gates v. JONNSON wo ccccccscccavcvcccsosceeeseee aise d ses aie ewok 


Reviewing court will not reverse the judgment in a case 
tried to 'the court without a jury merely because of the ad- 
mission of improper evidence. Lunney v. Healey........ 3 ani 


. In a trial to the court without a jury the admission of in- 


competent evidence is harmless error, where findings sus- 
tained by competent evidence demand the judgment ren- 
dered. Harvey v. First Nat. Bank of Omaha......... Ssaibleisior' 
Where a cause is tried without a jury, it will be presumed 
that the court considered only competent evidence in reach- 
ing a conclusion. Thomas v. Nebraska Moline Plow Co....... 
Admission of immaterial evidence which does not prejudice 
the rights of the party complaining is not ground for re- 
versal, Burnet V. CATANAGN. ..cccceccccccccccscseccecsectves F 
Admission of incompetent or immaterial ‘testimony which 
is not prejudicial is not ground for reversal. McClellan v. 
FLAWS sajna eats a ialeae's he SRST eleie D8 oeiee es o's 800 Seiels 86 sielae’s cere . 
The admission of immaterial evidence, when prejudicial, is 
ground for reversal. Omaha Nat. Bank v. Robinson.....-.... 
Admission of evidence not specially assailed in the petition 
dn error will be disregarded on review. Burnet v. Cavanagh, 
Error cannot be predicated upon the refusal to eliminate 
from the record the testimony which the party complaining 
himself introduced. Chicago, R. I. & P. R. Co. v. Buel....... 
A party cannot obtain a reversal on account of the admis- 
sion of incompetent evidence which he brought out on the 
cross-examination of the witness of his adversary. Id, 

Error cannot be predicated upon admission of evidence in 
support of an issue withdrawn from ‘the jury by an instruc- 
tion. American Fire Ins. Co. v. Landfere...cccccccccccesucee 
Where a judgment or final order results from the trial of 
an issue of fact, the supreme court will not, in an error 
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proceeding, in absence of a motion for-a new trial, examine 
the evidence and pass upon its sufficiency to justify the 
conclusion reached. Wollam v. Brandt........0..c cece ceeees 


32. A judgment sustained by the evidence will be affirmed on 
a record presenting no disputed question of law. Johnson 
@s TROM PSON 226 ie siciersc8 acorn bsersee se: dinveaid ing,» 4.0.0 Sl Ge a aS aig Sea, Hate bes os 


33. The rejection of evidence, cumulative in its nature and 
which tends to prove-a fact already established and not in 
issue in the case, if error, is without prejudice. Barr v. 
POSE. soap ele deeb Se vals See PGR Med dace ie aus oie Re veiaees ate.’ ee eecerees 

34. A judgment will not be reversed for the erroneous admis- 
sion of evidence, when the facts have already been testified 
to without objection. Id. 


f Eaceptions. 
35. The taking of an exception is an act of counsel, but evidence 
of such act is its notation of record. State v. Bartley...... 


36. Journal entry held to disclose an exception to a ruling on 
the motion for a new trial. Id. 


37. To.obtain a review of the proceedings of the trial court an 
Eatepy on to the final judgment is unnecessary. Id. 
Final Order. 
38. Where intervener’s petition in replevin was dismissed after 
a finding for plaintiff, it was held that intervener might ap- 
peal from the judgment. Afoline v. Hamilton................ 


39. A decree finding a’ defendant entitled to a foreclosure 
against property which had been conveyed to him, and 
retaining the case for further proof as to the consideration 
and the amount due, eld not appealable. Hillis v. Harris.. 

Harmless Error. 

40. Error in entering a judgment for a stated sum upon an in- 
surance policy in favor of two joint plaintiffs, the insured 
and the owner of a mortgage on the insured premises, 

: where the latter alone -was entitled to recover the full 
amount of the loss, is harmless. American Fire Ins. Co. v. 
Landfare ...... Gated uades sate ic Medhileiaces chasis (Sade eieenit 

41, Where the verdict returned is clearly right and is the only 
one warranted by the evidence, the judgment will be af- 

’ firmed, although errors may have intervened at the trial. 
United States School-Furniture Co. v. School District 
Issues. Pleading. ; 

42, An interest in the intervener is a traversable fact, and in 
a case appealed from the county court the assertion of such 
interest in the petition of intervention in the county court 
does ‘not excuse the failure to plead it, and so tender an’ 
- issue in the district court. Moline v. Hamilton...... teveeeee 

Jurisdiction, 
43. The supreme court does not acquire jurisdiction of ati ap- 


699 


398 


483 


645 


878 


INDEX: 


Review— continued. 


44. 


45. 


46. 


47. 


48 


49. 


50. 


51. 


52. 


53. 


54. 


peal unless the transcript is filed within six months after 
rendition of the decree. Albers v. City of Omaha 


Jurisdiction of the district court to review a judgment of an 
inferior court or board does not attach until a duly authen- 
ticated transcript of the record below has been filed. Nevo 
Home Sewing-Machine Co. v. Thornburg.........0 as 


One seeking review by a proceeding in error must file a 
transeript and petition in error within a year after rendi- 
tion of the judgment assailed, but amendments to the tran- 
script may be filed afterward. dMfoss v. Robertson........... . 


Motions, 


It is not error to deny a motion which cannot be allowed 
substantially in the form in which it is presented. Hudel- 
gon v. First Nat. Bank of Tobias........... . 


Objeetions. 


An objection that by the default of one of two joint ap-, 


pellants the appeal failed as to both, not examined, be- 
cause preserved only by objecting to the evidence on the 
trial. Moline v. Hamilton...........246 


Parties. Joinder. Judgments. 
All parties to a joint judgment should be made parties to a 
proceeding in error, but where there is no objection on ac- 
count of non-joinder until after submission of the cause to 
the appellate court, defect of parties is waived. racaa 
Smith Investment Co. v. Seott....... aiei¥ Ride ese soe eeeeecees Soe 


A judgment against two defendants, where a several judg- 
ment might have been proper, may ‘be affirmed as to one de- 
fendant though the court had no jurisdiction of the other. 
Id. 

Where two defendants join in a motion for a new trial, 
and also file a joint petition in error, the judgment will be 
affirmed unless the record discloses error prejudicial to 
both. Brong v. Spence........... eects Letts Meio eae 

Pleading. 
It is not reversible error to overrule a motion to strike 
from the reply evidential facts which, if submitted to the 
jury, would 'tend to establish the ultimate facts alleged in 
the petition. Hudelson v. First Nat. Bank of Totias.......... 
Where the sufficiency of a petition is assailed for the first 
time in the Te court it will be liberally construed. 
Latenser v. Misner.....cccececees tome sates siisvaitin-auobibieSialg ¥ siete. Ore 
conn for Ruling. 
A judgment should not be reversed for a correct ruling, 
though an erroneous reason was given. Pease Piano Co. v. 
CAMEFON coccrcc nc cecnc vnc enee cess senna reeeane cece bbb tie Sie 
Revivor. 

Where a party dies after judgment has been rendered 


636 


TTA 


. 247 


638 


247 


340 


564 
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Review—concluded. 


55. 


56. 


58, 


59. 


60. 


61. 


62. 


63. 


against him, the administrator may prosecute error with- 
out procuring an order of revivor. Webster v. City of Hast- 
ING 8: slacs ls yd ala -0 els Stein o: uncncnse le. shesanaeza'e e/8 ¥lo-eece oeiaee 
Right of Appeal. 
One whose claim against the state has been disallowed by 
the auditor of public accounts may appeal to the district 
court. State v. Cornell... ...ccececeveeees Siscre selene eters e's 143 
Special Findings. 
Rulings of the trial court as to submission of questions for 
special findings of the jury will only be reversed for an 
abuse of discretion. American Fire Ins. Co. v. Landfare..... 483 
Stare Decisis. 
The judgment below may ‘be affirmed upon a record pre- 
senting no proposition of Jaw which has not been settled 
by repeated decisions. Stevens v, State........... veeseseeee 556 
Supersedeas. 
After giving the undertaking prescribed by section 591 of 
the Code and obtaining leave of court, plaintiff may enforce 
a judgment recovered by him on a contract for payment 
of money, though defendant executed a sufficient super- 
sedeas bond for the purpose of staying proceedings pend- 
ing review of the judgment. Bodewig v. Standard Cattle Co.. 217 


Where plaintiff has complied with the provisions of section 
591 of the Code permitting enforcement of his judgment 
notwithstanding the execution of a supersedeas bond, de- 
fendant is not entitled to an order restraining enforcement 

of the judgment pending review. Id. 

Transcripts. Cross-Appeal. 

A cross-appellant may maintain his appeal on appellants’ 
transcript, a dnplicate transcript being unnecessary. Ifc- 
Donald v. Buckstaff. ccc ccc cere cca cccccccececcsecesctseeet . 88 
Alleged error in an order modifying a decree by appoint- 
ing a master to sell land instead of the sheriff inay be disre- 
garded where the decree and the order were omitted from 
the transcript for review. La Selle v. Nicholls............... 458 


Instructions are part of the record and need not be em- 


- bodied in the bill of exceptions. State v Bartley..........64 810 


Trial. 
Refusal of the court, after final submission, to open the 
cause for reception of additional testimony, held not re- 
versible error. MeCloud-Lote Live Stock Commission Co. v. 
DOUG aiaiersiehs io 5S ie oie gees Sieh Goto, CREM OE SS FINE ole lars ow ORAS ETS 270 


Revivor. 


1. 


Where a party dies after judgment has been rendered 
against him, the administrator may prosecute erfor with- 
out procuring an order of revivor. Webster v. City of Hast- 
WINS 56 okie eerie sdiecde's Saintesase wlSie Mereie eve iiees edie ecetate Saco seoh tessa ona Shas . 245° 


880 
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Revivor—concluded. 


2. 


3. 


4. 


5. 


Service of a conditional order of revivor must be made in 
the same manner as a summons, and it seems that service 


upon the attorney of record is insufficient unless a sum-. 


mons may be so served. Missouri P. R. Co. v. FO@.......+-- 


The hearing in pursuance to a conditional order of revivor 
is the proper occasion to try the right of the successor. Id. 


When a cause has been revived by conditional order duly 
made absolute, it is not essential that amended or supple- 
mental pleadings be filed alleging the capacity of the new. 
party. Id. 

After a conditional order has been made absolute it is 


proper to refuse the adverse party leave by supplemental 
pleadings to tender an issue based on the matter of revivor. 


Id. 


Reward. 


A 


ministerial officer who, in the performance of his duties as 


746 


such, recovers and returns to its owner stolen property is — 


not entitled to recover a reward offered by the owner for 
such recovery and return. Miller v. Hogeboont......cceseeee 


Salaries of Officers. See STaTE AND STATE OFFICERS, 8-10. 


Sales. 


es 


” Id. 


- & 


6. 


Agreement to Discontinue Business. 


434 


One who sold his laundry and good-will agreeing not to en- . 


gage in the laundry business for five years may be restrained 

by injunction from violating his agreement. Downing v. 

LOWS cocscccndansnsesocecsceevssoecess treeeverecese seseeeee 
Conditional Sales. Notice. 


the condition of a sale force against him as is the filing of 
the contract in the manner and place prescribed by statute. 
Combination Gas-Machine Co. v. King....... sigli’e iejeiwa e oeeeee 
Instrument in suit held to be a contract for conditional 
sale of a stock of merchandise. Richardson Drug Co, v. 
PRANINEN> ov Soe cdia edad Oc re seenietels CASON vee DIE Roe wlnd ae wes 


a provision against depleting the stock while any portion 
of the purchase-money remained unpaid lcld not to au- 
thorize buyer to purchase new goods on credit of seller. 


Fraud. Commercial Agency. 

Where one buys property on credit, with the intention at 
the time of not paying therefor, he is guilty of actionable 
fraud. McCready v. PRIUIDS... ccc ccc ccc c eee e ene o ewes 
A Sale made on faith of a commercial agency’s report as 


- a whole and not particularly on faith of a statement of pro- 


‘posed buyer to the agency, held not rescindable merely be- 


cause such statement was false. Poska v. Stearns.......00 


387 


. Actual notice is as effectual to bind a purchaser and give . 


180 


523 


In a contract for conditional sale of a stock of merchandise . 


446° 
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Sales—concluded. 
Title. WSeller’s Declarations. 
%. Competency of seller’s declarations as to title, where the 
conveyance is assailed as fraudulent. Kyd v. Cook.......... 


8. After conveyance of property, declarations of seller in dis- 
paragement of the buyer’s title are not admissible in evi- 
dence, but an exception to the rule arises where the con- 
veyance is assailed as fraudulent. Id. 


Warranty. Aetion for Breach. Damages. 


9. In an action for breach of warranty that cement sold to 
plaintiff was fit for use in plastering a dwelling, unskill- 
fulness in applying the cement is no defense where instruc- 
tions furnished by defendant were followed. Nye & Schnei- 
der Co. v. Snyder......... A a 8a Sis. oie oie es Oae.0 ‘ 

10. In an action for breach of warranty that cement sold to 
plaintiff was fit for use in plastering a dwelling, expense of 
patching plaster in attempts to remedy defects, expense of 
cleaning floors marred by falling plaster, expense of re- 
moving casings preparatory to replastering, expense of 
replastering and of replacing casings, and loss of use of the 
house, are elements of damage. Id. 


School Lands. 
Mill dam and race held to be easements upon the fee of school 
land which had been leased by the state. Hoover v. Hale... 


Schools and School Districts. ! 

1. No recovery can be had on a contract with a district school 
board providing for payments of an indebtedness in time 
warrants. Pomerene v. School District...... a ese yeh Shave sacs Seisiecsie 

2. A school district may not incur indebtedness in the erection 
of a schoolhouse and issue in evidence thereof warrants 
payable at a future date and bearing interest. Id. 


Search-Warrant. 
A justice of the peace may depute a person to serve a search- 
warrant. Miller v. HOQCD00M........ccecsececececeeeeseeeee 


Set-Off and Counter-Claim. See VENDOR AND VENDEER, 8. 

1. A claim owing to a firm of which defendant was a member 
cannot be set off against debts owing by defendant individ- 
ually. Olson v. LAMD.... cece ee cereccee eee eecce recesses escee 

2. For facts to constitute a counter-claim, they must arise out 
of the transaction set forth in the petition as the founda- 
tion of the plaintiff's action, or be connected with the sub- 
ject-matter of that action. Barr v. PoSt.......ccce eee eal 


Sheriffs and Constables. See ATTACHMENT, 9. REWARD. 
Promise to Return Money. 


1. Liability of officer who receives from defendant the amount 
of a judgment, releases a levy, promises to return the money 


60 


et 
we 


67 


126 


434 


699 
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Sheriffs and Constables—continued. 


10. 


11. 


12. 


13. 


when a supersedeas has been executed, and fails to keep his 
promise. Kyd v. Exchange Bank of Cortland..... SoeG eee Ralsiels 


Release of Attached Property. Eaemption. 


. An officer sued for releasing attached property which he 


had taken from plaintiff’s debtor may defend himself by 
showing that the property was specifically exempt. John- 
SON V. Barteli..cescccccverccecccccccens ee eeenececrceenes seen 


Replevin Bonds. Approval. Negligence. 


. A sheriff, from whom attached property was replevied, can- 


not maintain an action against the replevying officer for 
negligently approving an insufficient replevin bond, the 
creditor, and not the sheriff, being the real party in inter- 
est. Shull v. Barton....ccccceccececeeee asiele'agieia'eiwiere i eiseesclere 7 


189 of the Code, which had been repealed, is not conclusive 
evidence of the officer’s negligence in approving the bond, 
nor of his failure to perform an official duty. Id..... ne 
Where a replevin bond when approved is good, subsequent 
insolvency of the surety will not render the officer liable, 


. The mere taking of an affidavit of a surety on a replevin 


bond that ‘he is the owner of realty, not exempt from execu- 
tion, and of twice the value of the replevied property, will 
of itself not protect the officer from liability for approving 
the bond, where it proves insufficient. Id. 


. The officer, before approving a replevin bond, in the ab- 


sence of his own knowledge, should make such investiga- 
tion and inquiry concerning the financial standing and 
solvency of the surety as a reasonably prudent man would 
make before extending credit to the surety to the amount 
of the bond. Id. 


. If an officer negligently approve a replevin bond signed by 


insolvent or insufficient sureties, and damages result, he is 
liable. Id. 


. When the sureties on a replevin bond are excepted to, the 


officer approves the bond at his peril. Id. 


A coroner’s causing the surety on a replevin bond to justify 
according to the provisions of a repealed statute is not of 
itself a protection to him from liability for negligently ap- 
proving an insufficient replevin bond. Id. ; 

That an officer acts in good faith in approving a replevin 
bond will not of itself protect him from liability for mes 
gence. Id, 

Evidence held to.establish that a coroner was guilty of 
negligence in approving an insufficient replevin bond. Id, 


-Where a‘ creditor attaches personalty as that of his debtdr, 


557 


422 


718 


. Failure of = coroner to cause the surety on a replevin pond : 
to justify as “bail on arrest,” in accordance with section ' 


716 


717 
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Sheriffs and Constables—concluded. © 
and it is taken in replevin from the sheriff, the statutory 
pond being: given and approved, and the creditor, pending 
the replevin-suit, causes the same property to be taken on 
execution for the same debt for which he had attached it, 
such seizure on execution is a defense for the coroner in a 
suit against him by the creditor for negligently approving 
the replevin bond, and in such a suit the creditor cannot 
deny that the seizure on execution was void. Id. 


14. Two or more creditors who have lost their several claims 

against a debtor and their attachment liens against his 

property, because an officer negligently approved an insuf- 
ficient bond in a replevin suit, by which the attached prop- 
erty was taken from the sheriff, cannot join as plaintiffs 

in a suit against such coroner for damages for negligently 

_ approving such replevin bond. Id...... sreneiarahale Rtas ayausia eet 718 

15. A sheriff, from whom attached property was replevied, may 

_maintain an action on the replevin bond. Jd. 
Services After Term Expires. 

16. A sheriff who, during his term of office, commenced the 
_execution of an order of sale may complete the service af- 
‘ter his term of office expires. Holmes v. Crooks........--.. 466 

Wrongful Attachment. Damages. 
17. Measure of damages for wrongful attachment. Kyd v. Cook.. 72 


Signatures. See PRINCIPAL AND AGENT, 5. 
Special Assessments. See MunicIPAL CoRPORATIONS, 8-11. 
Special Findings. See Tria, 10 


Specific Performance. 

Where the parties agree that time of making deferred pay- 
ments is of the essence of their contract for the sale of 
realty, and provide forfeiture in case of default, the con- 
tract may be enforced according to its terms. Whiteman 
vo. Perkins ...... die oiareneaceies ong Sarerd Sederes areata eS eweweeee sooee 181 


Stare Decisis. See REVIEW, 57. 


State and State Officers. 

1. Agent’s claim for compensation for making collections for 
the state held improperly allowed under facts stated in the 
opinion. State UV. Kennard... cc ccceccevececcercerseenes sees 254 

Auditor. Fees. Liability of Sureties. 

2. The sureties of the auditor of public accounts are not liable 
for fees which he collected from insurance companies and 
embezzled, where the law required the insurance companies 
to pay such fees in advance into the state treasury. State 
0. MOOTE ..secereseceeee- eeeeeeeees eS EWES See eeReecawes es “BS 


Claims Against State. Duty of Auditor. Mandamus. Appeal. 
3.. Where the auditor refused to pass upon a claim, he may 


10. 


11. 


INDEX. 


and State Officers—concluded. 

be compelled by mandamus to do so, but the court will not 
examine into the merits of the claim in such a case. State 
©. CORNCH Sick. dicgh ba Kote s Ke teg Oe ReRaR See ES RES Sasa dia ale: grate -ataieetoe 


. Under the constitution every claimant against the state has 


the right to have the auditor examine and pass upon his 
claim, and to appeal to the district court from an adverse 
decision. Id. 

The power of the auditor to pass on claims against the state 
and the right of claimants to appeal are not affected by 
statutes requiring the approval of other officers before pay- 
ment of such claims. Id. 


. The auditor is required to keep a record of his action on 


claims, and a memorandum made on a voucher returned to 
elaimant is not such a record. id. 


The auditor may correct his records to show what was 
actually done. Jd. 


. For the manner in which a state officer, whose salary is 


definitely fixed by statute, discharges the duties of his of- 
fice, he is not accountable to the auditor of public accounts. 
Cornell v. Irvin oc cccreceeccevecees PENG oe. 8’ Welawind Ssitieraeee 
Compensation of Officers. 
A commissioner of the supreme court, in addition to his 
salary as such, may receive from the state compensation for 
lectures delivered by him before the law class of the state 
university. Id. 


Where a state officer has rendered services outside of, and 
not incompatible with, his duties as such officer, it is not 
proper for the auditor of public accounts to refuse to issue 
a warrant in payment of such extra services merely because 
the said state officer’s salary, already paid, was for the 
period during which the said extra services were rendered. 
Td. 
Treasurer. Action on Bond. 

In an action on the bond of the state treasurer, the verdict, 
insomuch as it was necessarily based on a negative finding 
upon oné of the issues in relation to an alleged failure or 
default of the treasurer in the performance of the obliga- 
tions of his official bond, determined not sustained by suffi- 
cient evidence, contrary to the evidence, the instructions 
of the court, and the law. State v. Bartley.........0..c eee “3 


Statute of Limitations. See Limrrarion oF ACTIONS. 


Statutes. See EVIDENCE, 24. TARLE, ante, p. lv. TAXATION, 12. 


1. 


Section 32, chapter 43, Compiled Statutes, directing that 
certain fees due from insurance companies be paid to the 
auditor of public accounts, was modified by the constitu- 
tion of 1875 so as to require Such fees to be paid in advance 
into the state treasury. State v. MOOTE...c.ccccccecscccenes 


143 


657 


811 
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Statutes—concludcd. 
2. Act of the legislature of 1875 (Code, sec. 193a) amending 
provisions relating to replevin is void, as containing no pro- 
visions for the repeal of the sections amended. Reid v. 
PANSKA cececcccees as aisik 04404 os 


8. Where from the journals of both houses and from the copy 
of the bill sent to the governor, and by him approved, and 
which was attested by the proper officers of both houses, it 
is shown that a certain bill was properly passed, that fact 
eannot be disproved by the introduction in evidence of 
what it is agreed between the litigants was the bill orlg- 
inally introduced and memoranda thereon indorsed tending 
to show that the bill approved and attested was not the 
one really passed. In re Granger. cccccccceveees 


4, The certificate of the presiding officer of a branch of the 
legislature that a bill has duly passed the house over which 
he presides is merely prima facie evidence of that fact, and 
evidence may be received to ascertain whether or not the 
pill actually passed. Webster v. City of Hastings........ oes 


5. Where it appears from journals of the respective houses 
that a bill did not pass, the presumption in favor of the cer- 
tificate of the presiding officers that the bill did pass is 
overthrown, and the act is invalid. Id. 


6. Where it is claimed a statute or ordinance is invalid be- 
cause in substance violative of the fundamental law, it is 
sufficient to allege generally that the act is invalid. City 
of York v. Chicago, B. & Q. BR. C0... ccccccsccccccceccceccace 

7. Where the claim is that a statute or ordinance is invalid 
because not regularly passed, the defect in the proceedings 
must be specifically pleaded. Id. 


8. The Code, in all its provisions and all proceedings under 
it, must be liberally construed with a view to promote its 
object and assist parties in obtaining justice. State v. 
Bartley vcccccccccsccccsesseccce wvccee rec ree 


Stockholders. See BANKS AND BANKING. CORPORATIONS, 11, 


Summons. See JUSTICE OF THE PEACE, 2. 
‘In replevin in the county court summons must be made re- 
turnable within twelve days from its date. Reid v. Panska.. 


Supersedeas. See REVIEW, 58, 59. 
Supreme Court. See Courts, 1, 2. 


Taxation. See MUNICIPAL CORPORATIONS, 8-16. 
1. Lienor’s discharge of a prior valid tax is not a voluntary 
payment. New England Loan & Trust Co. v. Robinson 


2. In the absence of an express statute to the contrary the 
rule caveat emptor applies to a purchaser at a tax sale. 
Norris v. Burt COUNty....cccecccccccceeccesvnes aad Sicteiarshererguvie 


195 


260 
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Taxation—continued. 
3. 


886 


10. 


INDEX, 


’ 


A tax based on an assessment en masse of contiguous lots 
which are so situated as to be incapable of separate valua- 
tion is not void, and affords no just ground of complaint to 
the owner whose. personalty was: liable ‘forthe’ tax at the 
time the same was levied. Spiech v. Tierney 


. Where land owned by one person is assessed with the land 


of another, under one aggregate valuation, so that neither 
owner can determine the amount for which his property 
is liable, the entire tax is void. Id. 


Assessor. Irregularities. 


. The failure of an assessor to attach his oath to, and return 


the same with, the assessment roll is a mere irregularity 
which ‘does not affect the validity of the tax. Id........... 


Equalization. Increase of Valuation. 


. Where a board of equalization, without authority, increases 


the valuation of real estate as fixed by the assessor, the 
taxes apportioned against such real estate will be valid only 
to the extent that they are based on the original assessment. 
Id. 

Description of Property. + 


. Where part of-a city ‘lot is condemned by a railroad com- 


pany for its right of way, the remainder is sufficiently ‘de- 
scribed, for purposes of taxation, ‘as’ a fractional lot. Jd." 


. A tax is void for uncertainty which is assessed and tevied 


Nee an entire oe lot under the Hesenipuon: ‘part of’ lot 
5, in block 41.” . Id. ' 


Lie of Tares. Colicction. 


. The revenue law of 1871 declared real estate taxes to be a 


perpetual lien on land against which they were levied, and 
by subsequent legislation this lien has been preserved and 
continued in force. Id. 


It was made the duty ofthe county treasurer by section 50 


. of the-act-of-1871 -to collect Sch panes realestate taxes by 
seizure and sale of the owner’s chattels,-if any, could be - . 


11. 


found, but the failure of the treasurer to discharge such 
duty by distraining the’ personalty of a life tenant did not 
divest the lien of the taxes from the reversioner’s interest 
in the land., 7d. 


Since 1877 the county treasurer has, possessed no authority 
to sell personal property for taxes assessed Bgainst real es- 
tate prior to that time. Id. 


Wrongful and Void Sales, Liability of County and of Freasurer. 


12. 


13. 


Section 131, arf. 1, ch. 77, Compiled Statutes, fixing liability 
of county and treasurer for wrongful tax sales, applies only 
to sales made after it took effect. Norris v. Burt County... 


A connty..cannot -be ;jcompeélled to iridemnify a purchaser 


_at.a. yoid. tax sale. made. prior. to. June, 187i, unless the sale 


: 515 


514 
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Taxation—concluded. 


14. 


16. 


17. 


18. 


resulted from the mistake or wrongful act of its treasurer. 
Id. j 


The rights and liabilities of a county and a purchaser at 
tax sale of land against which no valid delinquent tax ex- 
isted are to be determined by the statutes in force when 
the void sale occurred. Id. 


. The liability of a county to a purchaser at tax sale of land 


against which no valid delinquent tax existed is not a com- 
mon-law liability but a statutory one. Id. 


That plaintiff did not own tax certificates, held proper 
matter of defense in a suit against a county treasurer for 
redemption money. Levy v. Cunningham..... ie 


Time to Enforee Lien. ; 
An action to enforce a tax lien is barred in five years, and 
where a void tax deed has been issued to the lien claimant, 
the issuance of the deed and the failure of the title which 
jt assumes to convey are concurrent events. Carson v. 
Broady cccececeees diate pisie etelelers oie eteiG asada Care Sieh siigie: oeinrakels, Sac aes ae 


When the right to enforce a tax lien is barred, the lien 
itself is extinguished and ceases to be a charge upon the 
land. Id, 


Telegraph Companies. 


1. 


A telegraph company is Mable for all damages sustained 
by reason of its failure to correctly transmit and deliver a 


’ message received by it, notwithstanding an agreement 


printed on its blanks to the contrary. Western Union Tele- 
graph CO. 0. BAIS... cece cece eee n eee e eee e ene e eee ee tere ncees 


2. Where the message, “Attach property of A for seven hun- 


dred ninety dollars,” read when delivered, “Attach property 
of A for even hundred ninety dollars,” recipient was not 
negligent in interpreting the amount $190. Id. 


Tenants in Common. See PARTITION. 
1. A tenant in common who leases the interest of his co-ten- 


ant and remains in possession after his term will be pre- 
sumed to be holding under the lease. Carson Uv. Broady.... 


. The purchase by a tenant in common of an outstanding 


title to, or incumbrance on, the joint estate inures to the 
common benefit, and the purchaser is entitled to contribu- 
tion from his co-tenant, but this rule is not applicabte to 
the purchase of a title or incumbrance by one of the part.es 
before becoming a tenant in common with the other; and 
in such case, the acquisition being neither actually nor con- 
structively for the benefit of any future co-owner, the right 
of contribution does not arise. Id......sseeeeeeeeeereeees 


Tender. 


1. 


A tender by vendee held too late, where it was made after 
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Tender—concluded. 


vendor brought suit for specific performance. Whiteman », 
POTKING cece cece eeewe wees Bares eact gieGusnala’e Side aleve Be eie eee 181 


. In an action on land contracts to enforce a vendor’s lien an 


alleged tender by ‘the defendant should be kept good by 
bringing the money into court. Clark v. Newmann....ceeees 374 


Text-Books. See INSTRUCTIONS, 45, 


Torts. 


See Dawaces, 5. \ 


Transcripts. See REVIEW, 43-45, 60-62. 


Treasurers, See STATE AND STATE OFFICERS, 11. TAXATION. 


Trial. 
1. 


See Crimixnat Law, 1, 8-10. InsTRUCTIONS. 

Refusal of the court, after final submission, to open the 
cause for reception of additional testimony, held not re 
versible error. MecCloud-Love Live Stock Commission Co. v 
Doud ..... beeen 1ST ES Paw Caan eee OX DaceieieeGinestene CO 


. It is within the discretion of the court to permit plaintiff to 


adduce further evidence in chief after he introduced re- 
buttal evidence. JMMeClellan v. Hein. ......cceeees Segawes ses 601 


. Correct practice requires rebuttal evidence to be confined 


to that which explains, disproves, or counteracts evidence of 
the adverse party, but evidence which would have been 
proper in chief may, in the discretion of the court, be adimit- 
ted in rebuttal when proper for that purpose. Jd. 
Abandonment of Issue. Evidence. 

It is error to submit to the jury the determination of an is- 
sue relevant only to a count which had been abandoned by 
plaintiff. Columbus State Bank v. Crané Co... ..ccccc eee eeeee 317 


. Error cannot be predicated upon admission of evidence in 


support of an issue withdrawn from the jury by an in- 
struction. American Fire Ins. Co. v. Landfare.....cecceeves . 482 


Findings. 


. Findings in a suit in equity should respond to all material 


issues presented by the pleadings. Clark v. Newmann...... 374 
Jury. 


. Where there is misconduct on the part of a juror during the 


trial, attention should be called thereto at ‘the first oppor- 
tunity. Nye & Schneider Co. v. SNyders..ccccccccccccesceees T54 


Offer of Proof. 


. It is not error to reject an offer of proof not within the lim- 


its of the question on which the offer is based. Barr v. Post, 699 
Opening and Closing. 


. Where a plaintiff is required to introduce any evidence in 


support of his case, he is entitled to first introduce his tes- 
timony before the jury, and also the right to open and close 
the argument. Welsh v. Burr..... Coenen eter teeters seen 361 
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Trial—concluded. 
Special Findings. 


10. It is within the discretion of the trial court to submit or 
withhold questions for special findings of the jury; and its 
ruling in that regard will not be molested unless an abuse 
of discretion clearly appears, American Fire Ins. Co. t. 
LONAPOPE. seid acces set se ecs eines Ne che rete ies iSnacicecesses, 483 

Striking Out Evidence. 

11. Where evidence is received without objection, it is discre- 

tionary with the court to sustain or overrule a motion to 


strike it out as incompetent. McClellan v. Hein............ 600 
Verdict. 
12. A verdict in plain disregard of the instructions is contrary 
to law. Westinghouse Co. 0. Tilden......sseceescececeeseees 129 


Trover and Conversion. See ATTACHMENT, 9. 


Trusts. See Executions, 10. INSURANCE, 12. MONOPOLIES. ; 

1. While a constructive trustee, for actual fraud, may be de- 
nied reimbursement, this rule will not be extended to a case 
where the circumstances raising the trust were not directly 
the result of the fraud, and if there was fraud in collateral 
matters this may be compensated in the accounting. Olson 
VM. LAMY oo eccccecccccceeees cnet eeceeccceccercccsccesccscces 105 


2. A constructive trustee who is charged with rents should be 
credited with his reasonable expenditures, and may be al- 
lowed a reasonable compensation for managing the prop- 
erty. Id. 


3. Where a firm of real estate brokers undertook to find pur- 
chasers of land for one who held title thereto merely for 
convenience of transfer for the benefit of associates inter- 
ested therein, such firm is not, in equity, entitled to a decree 
subjecting unsold portions of such land, or such associates 
personally, to liability for the payment of commissions on 
the theory that the services of the firm in finding purchas- 
ers as undertaken were rendered in the execution of a tech- 
nical trust. Marshall v. Godlé....cccccecccccceeeecevowereee QTh 


4, After a plaintiff has fairly collected a debt justly due him 
from a debtor, it is his right. to dispose of the amount so 
collected in any manner he sees fit, without thereby sub- 
jecting ‘himself to liability to other creditors of the same 
debtor. Solomon v. Schneider...cccccccccccsccvsseccccevecss 680 


Usury. See BANKS AND BANKING, 4. 
1. Notes made and payable in another state and stipulating 
for a higher rate of interest than is lawful in Nebraska will 
pe enforced according to their terms, in the absence of a 
plea of usury. McCready v. PRPs... c.ccceccceereecreces 446 


2. Where an agent, for the purpose of making loans of money, 
exacts, directly or indirectly, for its use interest in excess 
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Usury—concluded. 
of the legal rate, the transaction will be held usurious. 
Hare v. Hooper.....-..+. oes arelalsiele aie se lavers eeare wide waiw feos mere 


3. Evidence held to sustain a finding that the contract in suit 
was tainted with usury. Id, 


Value. See WITNESSES, 1, 
Variance. See JUSTICE OF THE PEACE, 5. 


Vendor and Vendee. See COVENANTS. EXECUTIONS, 17,18. JUDG- 
MENTS, 7. TRUSTS, 3. 

1. Where one sold land and sent the deed to a bank to be de- 
livered only upon payment of the purchase-money ‘to him, 
the vendee depositing the entire amount with the bank to 
be retained until certain liens were discharged, a loss re- 
sulting from failure of the bank fell upon vendee. Ham- 
MONE V. HAWArAS. . ccc cree cccecescccenceces Nise aS align, Sv Grace eee . 


Forfeiture. Time. 

2. Where the parties agree that time of making deferred pay- 
ments is of ithe essence of their contract, and provide for 
forfeiture in case of default, the contract may be enforced 
according toits terms. Whiteman v. Perkins........0..0005- 


3. An attempted forfeiture of a land contract will not be ef- ¥ 


480 


631 


181 


aN 


fective when both parties subsequently deal with the con- . 


tract and the land as though there had been no rescission. 

Clarks Vv. NCUMARIL. ccc ccc ccc ec ence ence rece eee e ee naeees eee 
Fraud. Damages. Set-Off. 

4. Evidence held sufficient to sustain a verdict for slight dam- 

ages in an action by vendee of land for false representa- 

tions by the vendor as to quantity. Hankins v. Majors...... 


5. Where oue buys property on credit, with the present inten- 
tion of not paying therefor, he is guilty of actionable fraud, 
and in such a case the fraud does not consist in the unful- 
filled promise to pay but in the expressed or implied false 
representation of the intention to pay. IfcCready v. Phillips, 

6. In an action for damages by a vendor for fraud practiced 
by vendee, the evidence establishing that the fraud did not 
induce the plaintiff to part with his land for less than he 
was willing to take uninfluenced by the fraud, but consisted 
in inducing him to sell at an acceptable price, the vendee in- 
tending to evade payment, held, that the measure of dam- 
ages is the price agreed upon less what the vendor may 
have received, and not the value of the land less such re- 
ceipts. Id. 

7, In an action for damages by a vendor for fraud practiced 
by vendee, instructions and rulings on evidence held to be 
free from prejudicial error. Id. 


8. An action for damages for deceit inducing a contract rati- 
fies the contract, and the defendant may set off against the 


374 


299 
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Vendor and Vendee—concluded. 
; damages awarded plaintiff any sums due defendant grow- 
-  . ing out of the transaction and accruing under the contract. 

Id, | 
9. Evidence held sufficient to establish that plaintiff was in- 
duced 'to make an exchange of lands by false representa- 
tions. Smith v. Myers......ccccccccaccecs ee Vites deena 
Occupying Claimants. 

_ 10. Where time was the essence of a contract providing for for- 

’ ‘feiture ‘in ‘case ‘of default, the vendee, as against the rights 
of vendor, held not within the letter or spirit of the “Occu- 
pying Claimants Act.” Whiteman v. Perkins......... Salocsueter’ ‘ 

‘ Rights of Occupant. 

11. Where grantor remains in possession of real estate aftad the 
execution of the deed therefor, one purchasing is charged 
with notice of the right, title, or interest of such occupant 
in the property. Smith v. Myer8.....cccccceceecees pa aiapea ie Space 

Separate Contracts. Actions. i 

12. Four separate and complete written agreements, contem- 
poraneously executed, claiming no relationship with one 
‘another, and each evidencing the sale of one-quarter of a 
certain section of land, cannot, in an action to enforce a 
vendor’s lien, be treated as interdependent parts of a single, 
indivisible contract. Clarke 0, N€UMann...cccccccccccceceees 


Venue. : 
Where defendan't procures the release of a levy by paying to 
the sheriff the amount of ‘the judgment upon his promise to 


a * suit against the ‘sheriff for such money is an action 
against an officer for an act done under color of his office, 
and must be brought in the county where the cause of ac- 
tion or some part thereof arose. Kyd v. Hachange Bank 
Of Cortland coc ccrccccsccccnceee Maisie Wie atte Sle os te veececnees 


Wager. See Pubtic Potricy, 2. 
Waiver. See CorpPoraTIons, 13. PLEADING, 19. 
Warranty. See Sars, 9, 10. 


Water Companies. 
A city ordinance authorizing a corporation to erect and main- 
tain for twenty-five years a system of water-works held 
valid. City of North Platte v. North Platte Water-Works Co... 


Waters. 
Mill dam and race held to be easernents upon the fee of school 
land which had been leased by the state. Hoover v. Hale.... 
Wills. See PERPETUITIES. 
1. Courts cannot award costs or attorney’s fees to an unsuc- 


503 


181 


503 


374 


557 


403 


67 


892 
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Wills—concluded. 


cessful contestant solely because he acted in good faith and 
probable cause for the contest existed. Wallace v. Sheldon.. 


. The court having of its own motion instructed the jury as 


to the bearing of the testator’s conduct, previously to exe- 
cuting a contested will, on the question of his mental con- 
dition at the time of such execution, it was error to refuse 
an instruction, correct in law and applicable to the evi- 
dence, as to the bearing of his subsequent conduct on the 
same issue. Lamb v. LYNCH. .cccceeseceseee errr rer rr rrr ree 


Witnesses. See EVIDENCE, 16. 


Competency. 


. Where the owner resided on land taken for right of way 


and is familiar with the value of the land, he is a competent 
witness on the question of such value. Chicago, R. I. & P. 
Ri, C06 Bullicca seca bo-5ac5:b sia. nie O00 0063544 Fok esas 6 bp oraiecocanese 


. In case evidence of a person deceased shall have been taken 


and read in evidence by his representatives in regard to any 
transaction or conversation, then an interested witness may 
be examined alone in regard to the facts testified to by such 
person deceased. Kroncke v. Mudsen...ccesccececeeeeeeeees 


Under section 329 of the Code evidence concerning trans- 
actions and conversations between a witness directly inter- 
ested in the result of the suit and a person deceased is 
incompetent, as against the latter’s representatives, with 
certain exceptions. Id. 

Every person is prima facie a competent witness. Sorensen 
VD. SOTCNSEN servecevverecscsseees eee nenoeeees eae neaneeseooss . 


The incompetency of one as a witness, or the incompetency 
of his evidence, must be found in express law and not 
based on strict or technical construction, and where there 
is reasonable doubt, the witness and the evidence are com- 
petent. Id. 

In a contest between the alleged widow of intestate and his 
nephew, for the right to nominate an administrator, her 
own testimony as to a conversation between herself and de- 
cedent, constituting a present verbal contract of marriage, 
or common-law marriage, eld incompetent under section 
829 of the Code. Id. 


Credibility. Interest. 


A jury is not bound to accept as true everything testified 
to by a witness, though unimpeached. Chezem v. State..... 


. It is not error to instruct the jury that they must alone 


determine the credibility of witnesses, and that in doing 
so it is proper to consider the interest, if any, of a witness 
in the result of the suit, and his demeanor upon the stand. 
Id. 


56 
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Witnesses—concluded, 


9. 
10. 


11. 


12. 


- 13, 


14. 


15. 


16. 


Cross-Examination. 
Exclusion of certain testimony during cross-examination 
held not erroneous. Bates-Smith Investment Co. v. Scott.... 


Cross-examination of witness held proper. McClellan v. 
rh) ee ee eee ee Ror eee ho ae ee Re 


In a civil suit for damages for assault and battery, where 
plaintiff offers no evidence that he has paid or become liable 
for services rendered by a physician, it is not error to re- 
fuse to-permit the physician to be asked on his cross-ex- 
amination whether he has rendered plaintiff a bill for his 
services and whether he has been paid for such services. 
Barr v. Post..ccccesee sreleiaieue shee 'ele signe evoere beige watson Dine eeane 
The latitude which a cross-examination may take is a mat- 
ter resting largely in the discretion of the trial court, and 
error is more likely to be committed by undue restriction 
than by extension of it. Id. 
Eevamination. 

An answer should be excluded when it is clear from what 
preceded that it would be secondary evidence, and not a 
matter of personal knowledge, though the question appar- 
ently calls for matter within the knowledge of the witness. 
Pease Piano CO. V. CAMCTON. .. cece cecccceeeeeeeerereeeeeees 
Refusal to permit a witness on re-direct examination to an- 
swer a certain hypothetical question, held not prejudicial 
CYTOL, Barr Vv. POSt.cccccccccccccccccnssccrcccesssseeeecees 

Impeachment. 
In a proper case one accused of a crime should be permitted 
to introduce testimony to impeach a witness examined by 
the state on rebuttal. Argabright V. State. cccceccceueeceeees 
Non-Experts. 
Non-experts may give their opinions as to a person’s sanity 
only after narrating the facts by them observed on which 
they base their opinions. Snider v, State.....csseseeceeees 


Words and Phrases. 


1. 


ow 


o> 


“Accident.” Railway Officials & Employés Accident Ass’n v. 
DrunMmond sosccvecvncece tons ih ob Cari aN 0s 0 6-04 Bcos670 8 We. 4G-esaerere bias 


. “Evidence.” Columbia Nat. Bank v. German Nat. Bank...... 


“Filed with the register of deeds.” Watkins v. Bugge....... 


4, “Representative.” Sorensen v. SOrensetts....csseccccccceeces 
. “Testimony.” Columbia Nat. Bank v. German Nat. Bank... 


“Thereupon.” Kaufmann v. Drexel. ccccccocsecccccccseeesee 
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